
A p r i l  11, 1986 

DEPARTME~T O F  STATE 

BOARD O F  APPELLATE REVIEW 

I N  THE MATTER OF:  V  H   

T h i s  is a n  a p p e a l  t o  t h e  Board of Appel late  R e v i e w  f rom 
an a d m i n i s t r a t i v e  determination of rhe Departlmei-,t of S t a t 2  
t h a t  a p p e l l a n t ,  V  H  I/ e x p a t r i a t e d  h i m s e l f  

tne I m m i g r a t i o n  ana haciona i icy  A c c  L~ x u ~ i : ~ ~  LQL..L.; 
r e n u n c i a t i o n  of h i s  L'nitec3 States n a t i o n a l i t y  befcre a 
c e n s u l a r  o f f i c e r  of t h e  U n i t e d  S t a t e s  a t  Kaduna, N i g e r l a .  2 /  

on ;*jay 25, 1575 ? q Q i - ' i w  gf 

- 

1/ A p p e l l a n t ' s  name a t  b i r t h  was .  I n  
T977 h e  c h a n g e d  h i s  name l e g a l l y  t o   
P r e s e n t l y ,  h e  c a l l s  h i m s e l f   a name, h e  
i n f o r m e d  t h e  Board, h e  assumed " for  r e l i g i o u s - l i n g u i s t i c a l  
r e a s o n s  * 'I 

2/ S e c t i o n  3 4 9 ( a ) ( 5 )  of t h e  I m m i g r a t i o n  a n d  N a t i o n a l i t y  A c t ,  
'B U,S.C. 1481(a)(5), reads: 

Sec. 3 4 9 .  ( a )  From a n d  a f t e r  t h e  e f f e c t i v e  da te  o f  t h i s  
A c t  zi p e r s o n  who i s  a n a t i o n a l  of t h e  V n i t e d  S t a t e s  w h e t h e r  
by b i r t h  o r  n 3 t i i r a l i z a t i o n .  s h a l l  lose  h i s  n a t i o n a l i t y  by -- 
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I .  

The appeal w a s  e n t e r e d  i n  J u l y  1 9 8 4 ,  f i v e  y e a r s  a f t e r  
t h e  Depa r tmen t  a p p r o v e d  t h e  c e r t i f i c a t e  i s s u e d  i n  t h i s  case. 
F o r  t h e  r e a s o n s  s e t  f o r t h  below, w e  f i n d  t h e  appeal t i m e - b a r r e d ,  
a n d  t h a t  as a consequence  t h e  Board l a c k s  j u r i s d i c t i o n  t o  c o n s i d e r  
i t .  The a p p e a l  i s  d i s m i s s e d -  

I 

A p p e l l a n t  became a i j n i t e d  S t a t e s  c i t i z e n  by b i r t h  at 
     

uL e A A a - . , - r  Flzric?,: 1" 1 0 7 3 ,  and s u b s e q u e n t i y  weiLL LO 

Niger ia .  On h i s  p a s s p o r t  a p p l i c a t i o n  h e  i n d i c a t e d  t n a t  n e  
i n t e n d e d  t o  r e m a i n  abroaa for s i x  months aiici thazt tne p u r p  0 s e 
of h i s  t r i p  w a s  "commercial." 

A c c o r d i n g  to a p p e l l a n t ,  when h e  a r r i v e d  i n  N i g e r i a  i n  1 9 7 9 ,  
h e  w a s  accompan ied  by  h i s  w i f e ,  h e r  t w o  c h i l d r e n  by  a p r e v i o u s  
m a r r i a g e ,  a n d  a m a l e  f r i e n d ,  all U n i t e d  S ta tes  c i t i z e n s .  The 
p a r t y  r e p o r t e d l y  e n c o u n t e r e d  v a r i o u s  d i f f i c u l t i e s  a n d  t h e i r  
rnoiey r a n  l o w ,  A p p e l l a n t  scates t h a t  h e  c o n t e m p l a t e d  r e t u r n -  
i n g  t o  t h e  U n i t e d  S t a t e s ,  b u t  h i s  w i f e  a n d  t h e i r  f r i e n d  
d e c i d e d  t o  s t a y  i n  N i g e r i a .  N o t  w i s h i n g  to l e a v e  h i s  w i f e  a n d  
h e r  c h i l d r e n  i n  t h e  l u r c h l  a p p e l l a n t  decided t o  r e m a i n .  H e  
s t a tes  t h a t  i n  t h e  s u c c e e d i n g  weeks  h i s  f r i e n d  t o l d  h i m  he  
i n t e n d e d  t o  r e n o u n c e  h i s  U n i t e d  S t a t e s  c i t i z e n s h i p  i n  order t o  
f a c i l i t a t e  s e t t l i n g  i n  N i g e r i a ,  A p p e l l a n t ' s  w i f e  r e p o r t e d l y  
decided t o  do s o  as w e l l .  The r e c o r d  shows t h a t  appellast8s 
w i f e  r e n o u n c e d  U n i t e d  S ta tes  n a t i o n a l i t y  i n  March 1 9 7 9 .  

I n  h i s  a p p e a l  s t a t e m e n t  a p p e l l a n t  e x p l a i n s  as f o l l o w s  t h e  
p r e s s u r e s  t h a t  h e  f e l t  i n  1 9 7 9  wh ich  l ed  him t o  r e n o u n c e  h i s  
own U n i t e d  S t a t e s  n a t i o n a l i t y :  

M r .  M u h a ~ a d  f i p p e l l a n t @ s  f r i e n d 7  k e p t  
t e l l i n g  m e  t h a t  I w a s n ' t  t r y i n g- t o  ass i s t  
my w i f e  a n d  t h e  c h i l d r e n .  My w i f e  k e p t  
t e l l i n g  m e  I w a s  n o t  making enough s e r i o u s  
e f f o r t s  t o  g e t  t h e  c h i l d r e n  i n  s c h o o l ,  a n d  
t h a t  I w a s  n o t  c o n c e r n  b i c 7  a b o u t  them. 
And I w a s  s t i l l  u n a b l e  to g e t  a home o r  
work,  c o u p l e d  w i t h  l i t t l e  money. 
M r .  Muhammad a l s o  s u g g e s t e d  t h a t  i f  I 
r e n o u n c e d  my c i t i z e n s h i p  it would a s s i s t  xe 
i n  g e t t i n g  work ,  o t h e r w i s e  I would be 
s u s p e c t e a  as ari espiaiiage a\?e;t Sy zczc 
o f f i c i a l s .  

So u n d e r  this  p r e s s u r e  i n  May 2.979, 1 
( i n w a r d l y  r e l u c t a n t l y  i r e n o u n c e d  my 
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c i t i z e n s h i p .  I n  t h e  coming months  a f t e r  
l i v i n g  w i t h  a b o u t  t h r e e  d i f f e r e n t  f a m i l i e s  
I c a u g h t  malaria .  My w i f e  a s k e d  f o r  a 
d i v o r c e .  

163 

The record shows t h a t  o n  May 2 5 ,  1979 a p p e l l a n t  made a f o r m a l  
r e n u n c i a t i o n  o f  h i s  U n i t e d  S t a t e s  n a t i o n a l i t y  before a c o n s u l a r  
o f f i c e r  a t  t h e  C o n s u l a t e  i n  Kaduna i n  t h e  form p r e s c r i b e d  by t h e  
S e c r e t a r y  of S t a t e ,  
a t t e s t i n g  t h a t  h e  v o l u n t a r i l y  e x e r c i s e d  his r i g h t  t o  r e n o u n c e  h i s  
c i t i z e n s h i p  a n d  f u l l y  u n d e r s t o o d  t h e  s e r i o u s  c o n s e q u e n c e s  o f  h i s  a c t  
.-b *,,ich . 
also e x e c u t e d  a n  a f f i d a v i r  on May 2 5 ,  1 9 7 9  i n  wh ich  he s t a t e d  as 
f 0 1 1 owc 2 

H e  also e x e c u t e d  a s t a t e m e n t  o f  u n d e r s t a n d i n g ,  

ha2 beer, explainec! to h i n  * - 7  2 consu2.z.r o f f i c e r ,  A p p e l l a n t  * J  

I r e n o u n c e  my c i t i z e n s h i p  r i q h t s  t o  t h e  
U n i t e d  States  n o t  i n  n o s t i i i t y ,  b u t ,  
b e i n g  t h a t  my w i f e  has r e n o u n c e d  h e r ' s  pre-  
v i o u s l y  on h e r  own f r e e  w i l l ,  a n d  h a s  
e x p r e s s e d  h e r  desire  t o  s t a y  i n  N i g e r i a .  

C e r t a i n l y  I h a v e  e x p e r i e n c e d  much m e n t a l  
a n g u i s h ,  b e c a u s e  I do n o t  desi re  t o  
s e p a r a t e  f r o m  h e r  a n d  o u r  c h i l d r e n  a t  t h i s  
t i m e .  N o r  does s h e  desire t h a t  w e  
s e p a r a t e .  N o t  t h a t  s h e  does n o t  p o s s e s s  
t h e  c a p a b i ' l i t y  of s u r v i v i n g ,  b u t  t h e  f a c t  
t h a t  I a s k e d  h e r  t o  come t o  N i g e r i a ,  
w i t h  t h e  i d e a  o f  s t a y i n g .  I do  n o t  
w i s h  t o  s e p a r a t e  f r o m  my r e l a t i v e s ,  
b u t  I ha~"7e done  wha t  I t h i n k  i s  be s t .  
I t  i s  o n l y  t h r o u g h  the power l  knowledge 
a n d  mercy o f  t h e  Creator ,  t h a t  t h e  
t h a t  t h e  e n d  o f  t h i s  a f f a i r  l i e s .  

a y  2 5 ,  1979 t h e  c o n s u l a r  o f f i c e r  who a d m i n i s t e r e d  
t h e  o a t h  o f  r e n u n c i a t i o n  t o  a p p e l l a n t  p r e p a r e d  a c e r t i f i c a t e  
o f  l o s s  o f  n a t i o n a l i t y -  - 3 /  The o f f i c e r  c e r t i f i e d  t h a t  

- 3 /  S e c t i o n  358 o f  t h e  I m m i g r a t i o n  a n d  N a t i o n a l i t y  A c t ,  8 
U.S.C. 1 5 0 1 ,  reads: 

Sec. 3 5 8 .  Whenever a d i p l o m a t i c  o r  c o n s u l a r  o f f i c e r  o f  
t h e  U n i t e d  S ta tes  h a s  r e a s o n  t o  b e l i e v e  t h a t  a p e r s o n  w h i l e  
i n  a f o r e i g n  s t a t e  h a s  l o s t  h i s  U n i t e d  S t a t e s  n a t i o n a l i t y  
u n d e r  a n y  p r o v i s i o n  of c h a p t e r  3 of t h i s  t i t l e ,  o r  u n d e r  any  
p r o v i s i o n  of c h a p t e r  I V  o f  t h e  N a t i o n a l i t y  A c t  of 1 9 4 0 ,  as 
amended, h e  s h a l l  c e r t i f y  t h e  f a c t s  upon whicn s u c h  Se l ie t  is 
based t o  t h e  Depar tment  of S ta t e ,  i n  w r i t i n g ,  u n d e r  r e g u l a -  
t i o n s  p r e s c r i b e d  b y  t h e  S e c r e t a r y  of S t a t e .  I f  t h e  report 
o f  t h e  d i p l o m a t i c  o r  c o n s u l a r  o f f i c e r  i s  a p p r c v e d  s y  tr:e 
S e c r e t a r y  o f  S t a t e ,  a copy  of t h e  c e r t i f i c a t e  s h a l l  be f o r -  
warded to t h e  A t t o r n e y  G e n e r a l ,  for nis i n f o r m a t i o n ,  ana t n e  
a i p i o m a x i c  o r  consuiar O L L L C ~  L I I  w i i i c ~ ~  ~ i l i t :  ~ ' e p i o z ~  N C Z ~  

s h a l l  be d i rec ted  t o  f o r w a r d  a c o p y  o f  t h e  c e r t i f i c a t e  t o  
t h e  p e r s o n  t o  whom it r e l a t e s .  
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a p p e l l a n t  a c q u i r e d  U n i t e d  S t a t e s  n a t i o n a l i t y  by b i r t h  i n  t h e  
U n i t e d  S t a t e s ;  t h a t  h e  made a formal r e n u n c i a t i o n  of h i s  
n a t i o n a l i t y ;  a n d  t h e r e b y  e x p a t r i a t e d  h i m s e l f  u n d e r  t h e  p r o v i -  
s i o n s  of s e c t i o n  3 4 9 ( a ) ( 5 )  of t h e  I m m i g r a t i o n  and  N a t i o n a l i t y  
Act. 
o f f i c e r  i n f o r m e d  t h e  Depa r tmen t  i n  p a r t  as follows: 

I n  f o r w a r d i n g  t h e  c e r t i f i c a t e  f o r  a p p r o v a l ,  t h e  c o n s u l a r  

2 .  M r .   w a s  c o u n s e l l e d  as t o  
t h e  s e r i o u s n e s s  of t h e  A c t ,  b u t  re-  

t h e  Oath  and d e c l i n e d  t o  d i s c u s s  it 
f u r t h e r .  
s t a t e m e n t  wh ich  i s  e n c l o s e d ,  b o t h  
M r .  Lake a n d  t h e  o t h e r  C o n s u l a r  
O f f i c e r  who t a l k e d  w i t h  Mr-  
f e l t  h e  was a c t i n g  u n d e r  m e n t a l  d u r e s s  
a n d  o n l y  a c c e p t e d  h i s  o a t h  w i t h  g r e a t  
r e l u c t a n c e  a n d  a t  h i s  i n s i s t e n c e ,  
Kr-  s t a t e d  t h a t  he  i n t e n d e d  t o  
become a i d i g e r i a n  c i t i z e n .  

r-,zir,:2 fir? 1 T  ?.l'S d e s i r . ?  to P X E 1 C U t P  

As re f lec ted  i n  his i+ritt~.n 

The Depar tment  a p p r o v e d  t h e  c e r t i f i c a t e  on  September  1 9 ,  
1 9 7 9 ,  a p p r o v a l  b e i n g  a n  ~ > & ~ i n i s t r a t i v e  d e t e r m i n a t i o n  of loss  
o f  n a t i o n a l i t y  from which  a n  a p p e a l ,  t i m e l y  a n d  p r o p e r l y  
f i l e d ,  may be t a k e n  t o  t h i s  Board. 
t h e  Depar tment  d i s p a t c h e d  a copy of t h e  a p p r o v e d  c e r t i f i c a t e  
t o  t h e  C o n s u l a t e  t o  forward t o  a p p e l l a n t .  

On September  2 0 ,  1979 

The a p p e a l  w a s  e n t e r e d  J u l y  2 7 ,  1 9 8 4 .  A p p e l l a n t  con-  
t e n d s  t h a t  h i s  r e n u n c i a t i o n  w a s  t h e  p r o d u c t  of d e p r e s s i o n  and  
i n d i r e c t  p r e s s u r e ;  i n  e f f e c t ,  t h a t  it w a s  i n v o l u n t a r y .  

The Depar tment  d e t e r m i n e d  on Septe 
er 19, 1979 that expa t r ia ted  h i m s e l f  by making  a f o r m a l  r e n u n c i a t i o n  of h i s  U n i t e d  

S ta tes  n a t i o n a l i t y .  
Augus t  1 6 ,  1984 .  may t h e  a p p e a l  be deemed t o  h a v e  b e e n  f i l e d  w i t h i n  t h e  l i m i t a t i o n  p r e s c r i b e d  
by  t h e  a p p l i c a b l e  r e g u l a t i o n s ?  

The a p p e a l  was e n t e r e d  f i v e  y e a r s  l a t e r  on  
An i n i t i a l  q u e s t i o n  i s  t h u s  p r e s e n t e d :  

T imely  f i l i n g  i s  m a n d a t o r y  a n d  j u r i s d i c t i o n a l .  U n i t e d  S t a t e s  t7 Robinson ,  3 6 1  U . S .  2 2 0  (1960). 
w i t h  a c o n d l t l o n  p r e c e u e n r .  LO ~ i i e  Eijard's cj~iiis fc;r-~;r2 ts ?-,tzr::nz 
t 
a p p l i c a b l e  l i m i t a t i o n  a n d  a d d u c e s  no  l e g a l l y  s u f f i c i e n t  e x c u s e  
t h e r e f o r ,  t n e  a p p e a i  r n c s c  Le d i s m i s s e d  f o r  xarit of - j z x ; s d l c t l c ~ ,  
See  C o s t e l l o  v. U n r t e d  Stazes ,  365  U.S. 2 6 5  (1961)- 

I f  a n  a p p e i i a n K  f a i l s  t o  conlpiy 

, i . e . ,  does n bring the within the 
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I n  September  1979 when t h e  Depar tment  app roved  t h e  
c e r t i f i c a t e  o f  l o s s  o f  n a t i o n a l i t y  t h a t  w a s  e x e c u t e d  i n  t h i s  
case, t h e  l i m i t a t i o n  o n  appeal w a s  " w i t h i n  a r e a s o n a b l e  t i m e 8 '  
a f t e r  t h e  a f f e c t e d  p e r s o n  r e c e i v e d  n o t i c e  o f  t h e  D e p a r t m e n t ' s  
h o l d i n g  o f  l o s s  o f  n a t i o n a l i t y .  4 /  C o n s i s t e n t l y  w i t h  t h e  
Board ' s  p r a c t i c e  i n  cases s imi l a r- to  t he  one  now b e f o r e  u s ,  
t h e  s t a n d a r c !  o f  " r e a s o n a b l e  t i m e "  w i l l  g o v e r n  in t h i s  case 
r a t h e r  t h a n  t h e  p r e s e n t  l i m i t a t i o n  o f  one- yea r  a f t e r  a p p r o v a l  
cf t h e  c e r t i f i c a t e  sf l o s s  of n~ti~nzlity :a.-k?ich 5ecar.e 
e f f e c t i v e  i n  November 1979. - 5/  

- - 3  ,-.. 
" " * - L a L  zc:*;-Llz.,ltzs '"rcasonabld L iZL  * s' K:z :;Ai-AL:A --- --__ - x 

i n  A s h f o r d  v. S t e u a r t ,  6 5 7  F.2d 3.053, 1055 (9th C i r .  19Sl), 

pon t h e  f a c t s  o e a c h  case, t 
i n t o  c o n s i d e r a t i o n  t h e  i n t e r e s t  i n  f i n a l i t y ,  
t h e  r e a s o n  f o r  d e l a y ,  t h e  p rac t i ca l  a b i l i t y  
o f  t h e  l i t i g a n t  t o  l e a r n  e a r l i e r  o f  t h e  
g r o u n d s  r e l i ed  upon,  a n d  p r e j u d i c e  t o  
o t h e r  p a r t i e s .  See L a i r s e y  v. Advance 
Abrasives Go., 542 F a  2d 928 ,  930-31 ( 5 t h  
C i r .  19 5 6 ) ;  S e c u r i t y  Mutua l  C a s u a l t y  Co, v- 

( 1 0 t h  C i r .  1980)- 
C e n t u r y  C a s u a l t y  C o . ,  621  F .  2 d  1062, 1907-68 

4 /  S e c t i o n  50.60 of T i t l e  2 2 ,  Code o f  F e d e r a l  R e g u l a t i o n s ,  2 2  
CFR 50 .60 ,  1967-197'3, p r o v i d e d  as f o l l o w s :  
- 

A p e r s o n  who c o n t e n d s  t h a t  t h e  D e p a r t m e n t ' s  
a d m i n i s t r a t i v e  h o l d i n g  of l o s s  o f  n a t i o n a l i t y  or e x-  
p a t r i a t i o n  i n  h i s  case i s  c o n t r a r y  t o  l a w  o r  f a c t  
s h a l l  be e n t i t l e d ,  upon w r i t t e n  r e q u e s t  made w i t h i n  
a r e a s o n a b l e  t i m e  a f t e r  r e c e i p t  o f  n o t i c e  o f  s u c h  
h o l d i n g ,  t o  a p p e a l  t o  t h e  Board  o f  A p p e l l a t e  R e v i e w .  

5/ S e c t i o n  7 . 5 ( b , )  of T i t l e  2 2 ,  Code o f  F e d e r a l  R e g u l a t i o n s ,  
2 2  CFR 7 . 5 ( b ) ,  November 30 ,  1979, p r o v i d e s  a s  fo l lows:  

( b )  T i m e  l i m i t  o n  a p p e a l .  (1) A p e r s o n  who c o n t e n d s  
t h a t  t h e  D e p a r t m e n t ' s  a d m i n i s t r a t i v e  d e t e r m i n a t i o n  of 
loss o f  n a t i o n a l i t y  o r  e x p a t r i a t i o n  u n d e r  S u b p a r t  C 
o f  P a r t  50 o f  t h i s  c h a p t e r  i s  c o n t r a r y  t o  l a w  or f a c t ,  
s h a l l  be e n t i t l e d  t o  a p p e a l  s u c h  d e t e r m i n a t i o n  t o  t h e  
Board upon w r i t t e n  r e q u e s t  nade w i t h i n  one  y e a r  a f t e r  
a p p r o v a l  by t h e  Depa r tmen t  of t 1 2 e  c e r t i f i c a t e  of loss 
of n a t i o n a l i t y  o r  a c e r t i f i c a t e  of e x p a c r i a t i o n  .... 
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A p p e l l a n t  e x p l a i n s  t h a t  h e  d i d  n o t  a p p e a l  s o o n e r  b e c a u s e  
h e  d i d  n o t  know h e  h a d  t h e  r i g h t  t o  do s o .  A s  h e  p u t  i t  i n  
a l e t t e r  t o  t h e  Board: 

However, my d e l a y  i n  b r i n g i n g  t h i s  a p p e a l ,  
w a s  s i n .p ly  b e c a u s e  I assumed t h a t  loss o f  
c i t i z e n s h i p ,  n o t  b e i n g  a norma l  s i t u a t i o n ,  
was simply a d e a d  e n d  ma t t e r ,  t h a t  c o u l d  
n o t  be r e s o l v e d .  A n d  a s  a r e s u l t  I s i m p l y  
a t t e m p t e d  t o  a d j u s t  myse l f  t o  t h e  c i r -  
.cup..st2,nr-s an2 r-str-c'lJre 7 7 7 7  l i f e  25 
best  I c o u l d ,  

On m e e t i n g  some Amer i cans  l i v i n g  h e r e ,  a n d  
t r a v e l i n g  t h r o u g h ,  I w a s  a d v i s e d  b y  them 
t o  g o  back  t o  t h e  c o n s u l a t e ,  b e c a u s e  p e r -  
h a p s  t h e i r  /sic7 was a n  a p p a r a t u s  f o r  
r e v i e w i n g  and r e c o n s i d e r i n g  cases as m i n e . , . .  

The Iecord shows t h a t  o n  Sep tember  1 9 ,  1 9 7 9  t h e  Departmeri t  
d i s p a t c h e d  a copy  o f  t h e  a p p r o v e d  c e r t i f i c a t e  o f  l o s s  o f  
n a t i o n a l i t y  (CLN) t o  Kaduna f o r  t h e  c o n s u l a t e  t o  f o r w a r d  t o  
a p p e l l a n t ,  
were s e t  f o r t h  on  t h e  reverse of t h e  c e r t i f i c a t e .  

The p r o c e d u r e s  €or t a k i n g  a n  a p p e a l  t o  t h i s  Board  

The r e c o r d  also shows t h a t  o n  December 1 5 ,  1 9 8 1  t h e  
C o n s u l a t e  i n f o r m e d  t h e  Depa r tmen t  ( i n  c o n n e c t i o n  w i t h  a m a t t e r  
c o n c e r n i n g  a p p e l l a n t  b u t  n o t  re la ted  t o  t h i s  a p p e a l )  t h a t :  
"The c o n s u l a t e  h a s  b e e n  u n a b l e  t o  d e l i v e r  CLN as  s u b j e c t  f a i l e d  
t o  r e t u r n  t o  c o n s u l a t e  t o  p i c k  u p  s a m e e "  
i n  r e s p o n s e  t o  a spec i f ic  i n q u i r y  made by  t h e  D e p a r t m e n t ,  t h e  
c o n s u l a t e  s t a t e d :  Kaduna c a n  f i n d  n o  record of CLN  

   

i n q u i r y  t c  t h e  c o n s u l a t e  i n  November 1985  a b o u t  t h e  d i s -  
p o s x t i o n  o f  a p p e l l a n t ' s  c o p y  of t h e  a p p r o v e d  c e r t i f i c a t e  of  
l o s s  of h i s  n a t i o n a l i t y .  The Board a s k e d  t h e  Depa r tmen t  t o  
a s c e r t a i n :  w h e t h e r  t h e  c o n s u l a t e  h a d  a n y  record t h a t  i t  a n d  
appe11an . t  a g r e e d  i n  1979 h e  would  r e t u r n  t o  t h e  c o n s u l a t e  t o  
p i c k  up t h e  c e r t i f i c a t e  of loss  o f  n a t i o n a l i t y ;  o r  w h e t h e r  t h e  
c o n s u l a t e  d e c i d e d  b e c a u s e  o f  t h e  r e p o r t e d  u n r e l i a b i l i t y  of t h e  
N i g e r i a n  p o s t  t h a t  it s h o u l d  h o l d  t h e  c e r t i f i c a t e  u n t i l  s u c h  
t i m e  as a p p e l l a n t  m i g h t  c h o o s e  t o  c a l l ;  and w h e t h e r  t h e r e  w a s  
any recorci tiiar- rile c e r t i f i c a t e  was mailed I;u apptzllec,t Zii; hs6 
b e e n  r e t u r n e d  u n d e l i v e r a b l e .  

On Sep tember  1 2 ,  1 9 8 5 ,  

A t  t h e  Boa rd*s  r e q u e s t  t h e  Depa r tmen t  d i r e c t e d  a f u r t h e r  
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P o s t  unaware of a p p e l l a n t  a g r e e i n g  t o  p i c k  
up CLN f rom c o n s u l a t e  i n  1 9 7 9 .  P o s t  h a s  
n o  record of CLN h a v i n g  b e e n  mailed t o  a p p e l -  
a n d  r e t u r n e d  u n d e l i v e r a b l e .  P r e s e n t  Conoff 
r e c a l l s  t h a t  p r e v i o u s  Conoff  s a i d  t h a t  CLN 
s h o u l d  n o t  be m a i l e d  due  t o  t h e  u n r e l i a b i l i t y  
of t h e  Nigeria12 p o s t a l  s y s t e m .  To t h e  b e s t  
of C o n o f f ' s  knowledge ,  CLS h a s  n e v e r  l e f t  
t h e  C o n s r i l a t e  s i n c e  S e i n q  r e c e i v e d  f rom t h e  
T 7 . 0 7 - 7 r C - P - ~  
u.-y"i .-'.<.<.. c . 

On tne f o r e g o i n g  f a c t s ,  t h e  r e l e v a n t  i n q u i r y  i s  wke t r i e r  
a p p e l l a n t ' s  e x p l a n a t i o n  of why he  d i d  n o t  t a k e  a n  e a r l i e r  a p p e a l  
i s  l e g a l l y  s u f f i c i e n t  t o  e x c u s e  h i s  d e l a y ,  

The Depar tment  c l e a r l y  ca r r i ed  o u t  i t s  s t a t u t o r y  d u t y  by 
s e n d i n g  a copy  of t h e  a p p r o v e d  c e r t i f i c a t e  t o  t h e  C o n s u l a t e  w i t n  
i n s t r u c t i o n s  t o  f o r w a r d  i t  t o  a p p e l l a n t .  f;/ From t h e  e v i d e n c e  
a v a i l a b l e ,  it seems t h a t  t h e  C o n s u l a t e  decyded, on the b a s i s  cf 
loca l  c o n d i t i o n s ,  t h a t  it would n o t  b e  p r u d e n t  t o  e n t r u s t  t h e  
c e r t i f i c a t e  of loss of n a t i o n a l i t y  a n d  t h a t  t h e  s u r e s t  way t o  g e t  
it i n t o  a p p e l l a n t ' s  h a n d s  w a s  t o  a s k  him t o  c a l l  t o  p i c k  i t  up .  - 7 /  

6 /  S u p r a ,  n o t e  3 .  

- 7 /  
C o n s u l a t e  how best  t o  communicate  w i t h  a p p e l l a n t .  The C o n s u l a t e  
r e p l i e d  as  follows: 

- 
E a r l y  i n  t h e  p r o c e s s i n g  of t h i s  a p p e a l ,  t h e  Board a s k e d  t h e  

Communicacion w i t h  M r .  -  i s  
i n d e e d  b e s t  done  wth rough  t h e  C o n s u l a t e  
G e n e r a l  i n  Kaduna. M a i l  s e r v i c e  i n  
N i g e r i a  i s  s l o w  a n d  u n r e i i a D l e .  

W e  h a v e  i n f o r m e d  Mr. -  o f  t h i s  
a r r a n g e m e n t  a n d  h e  i s  q u i t e  s a t i s f i e d  
w i t h  i t .  
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The Board s p e c i f i c a l l y  i n v i t e d -  t o  comment on  t h e  
t h r e e  t e l e g r a m s  c i t ed  i n  t h e  above f a c t u a l  s t a t e m e n t  which  d e a l t  
w i t h  t h e  q u e s t i o n  o f  t h e  d i s p o s i t i o n  of t h e  c e r t i f i ca t e  of loss 
of n a t i o n a l i t y  i s s u e d  i n  h i s  name. The C o n s u l a t e  a t  Kaduna 
i n f o r m e d  t h e  Board t h a t  -  h a d  no comment t o  o f f e r .  
I n  t h e  c i r c u m s t a n c e s ,  t h e  C o n s u l a t e ' s  ac t ions  s e e m  t o  u s  t o  be 
r e s p o n s i b l e  a n d  w e  are n o t  prepared t o  f i n d  t h a t  t h e  C o n s u l a t e  
e r red  i n  d e c i d i n g  t h a t  t h i s  w a s  t h e  a p p r o p r i a t e  -.c"y tc: ccr?.;=Ly 
w i t h  t h e  s t a t u t e .  8 /  - 

- naa appeiianc C ~ ~ . L Z G  at tiie 'Z~: is , .~ia~e Leiv  a l : ~ : ~ ~ i . a  L L L ~  
r e n u n c i a t i o n  t o  collect t h e  c e r t i f i c a t e ,  as  it wo1~ld. have been 
p r u d e n t  f o r  him t o  have  done  ( w h e t h e r  or n o t  i t  w a s  a g r e e d  t h a t  
h e  would  do s o ) ,  h e  would h a v e  b e e n  a p p r i s e d  of t h e  p r o c e d u r e s  t o  
t a k e  a n  appeal by i n f o r m a t i o n  p r i n t e d  on t h e  reverse c e r t i f i c a t e .  

But  e v e n  i f  a p p e l l a n t  d i d  n o t  r e c e i v e  a c t u a l  n o t i c e  o f  t h e  
D e p a r t m e n t ' s  a p p r o v a l  o f  t h e  c e r t i f i c a t e  a n d  h i s  r i g h t  of appeal ,  
he  may n o t  be absolved o f  t h e  r e s p o n s i b i l i t y  t o  a s c e r t a i n  w h e t h e r  
h e  h a d  any  r e c o u r s e  w e l l  Liefore h e  f i n a l l y  i n q u i r e d  a b o u t  
pos s ib l e  r e l i e f  a t  t h e  C o n s u l a t e  i n  1 9 8 4 .  

Fo rma l  r e n u n c i a t i o n  of U n i t e d  S t a t e s  c i t i z e n s h i p  i s  a n  
unambiguous a c t ,  o n e  t h a t  c l e a r l y  p u t s  t h e  ac to r  o n  n o t i c e  t h a t  h e  
h a s  p r o b a b l y  l o s t  h i s  c i t i z e n s h i p .  Moreover ,  i n  l i g h t  of t h e  
s e r i o u s  c o n s e q u e n c e s  o f  h i s  a c t i o n s ,  which  were e x p l a i n e d  t o  him,  
a p p e l l a n t  s h o u l d  h a v e  t a k e n  t h e  i n i t i a t i v e  t o  inquire of t h e  
C o n s u l a t e  a b o u t  t h e  p o s s i b i l i t i e s  of a n  appeal,  i f  h e  t r u l y  f e l t  
t h a t  t h e  c i r c u m s t a n c e s  s u r r o u n d i n g  h i s  r e n u n c i a t i o n  f o r c e d  him t o  
ac t  a g a i n s t  h i s  w i l l .  I t  i s  w e l l - e s t a b l i s h e d  t h a t  i f  a n  i n d i v i d u a l  
h a s  a c t u a l  knowledge o f  t h e  f a c t s  t h a t  would l e n d  a n  o r d i n a r y  
p r u d e n t  p e r s o n  t o  make f u r t h e r  i n v e s t i g a t i o n ,  t h e  d u t y  t o  make 
i n q u i r y  a r i ses  a n d  h e  i s  c h a r g e d  w i t h  t h e  knowledge o f  t h e  f a c t s  
wh ich  i n q u i r y  would  have  d i s c l o s e d .  Ne t t l e s  v .  C h i l d s ,  1 0 0  F.2d 
952 ( 4 t h  C i r .  1 9 4 9 ) .  A p p e l l a n t  h a d  t h e  r e s p o n s i b i l i t y  t o  i n q u i r e  
a b o u t  t h e  p o s s i b i l i t i e s  of a p p e a l  l o n g  b e f o r e  1984 .  

8 /  I t  w a s  n o t  u n t i l  November 3 0 ,  1 9 7 9  t h a t  f e d e r a l  r e g u l a t i o n s  
w i t h  t h e  force  o f  l a w  were p r o m u l g a t e d ,  m a n d a t i n g  t n a t  a n  
e x p a t r i a t e  b e  e x p r e s s l y  i n f o r m e d  of t h e  r i g h t  of appeal a t  t h e  
t i m e  t h e  c e r t i f i c a t e  o f  l o s s  of n a t i o n a l i t y  i s  f o r w a r d e d .  S e c t i o n  
5 0 . 5 2  Gf T i t l e  2 2 ,  Code of Fedlera i  R e g u l a t i o n s ,  2 2  CFR 5 0 . 5 2  
(November 3 0 ,  1 9 7 9 ) .  I n  t h e  c i r c u m s t a n c e s  o f  t h i s  case, w e  ao n o t  
thin& that a p p e l l a n t ' s  a u p a r e n t l y  n o t  h a v i n g  r e c e i v e d  information 
about 111s r l g n r .  Of  a p p e a i  15 n;dter_ial error, iiS h.5 c;Z!~GL.;CC k 2 1 G . i -  

- 
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The l i m i t a t i o n  of " r e a s o n a b l e  t i m e "  w a s  d e s i g n e d  t o  a l l ow 
a n  e x p a t r i a t e  s u f f i c i e n t  t i m e  t o  p r e p a r e  a case showing w h e r e i n  
t h e  Depa r tmen t  erred i n  l a w  or  f a c t  i n  d e t e r m i n i n g  t h a t  h e  
e x p a t r i a t e d  h i m s e l f .  I t  c o n t e m p l a t e d  a l so  t h a t  one  would move w i t h  
a l l  de l i be ra t e  s p e e d  i n  f i l i n g  a c l a i m  w h i l e  t h e  e v e n t s  upori which 
t h e  a p p e a l  i s  b a s e d  are s t i l l  f r e s h  i n  t h e  minds  of  a l l  p a r t i e s  
c o n c e r n e d .  H e r e ,  t h e r e  i s  l i t t l e  e v i d e n c e  contemporaneous  w i t h  
a p p e l l a n t ' s  r e n u n c i a t i o n  r e l e v a n t  t o  his c o n t e n t i o n  t h a t  h e  ac ted  
u n d e r  d u r e s s .  Whi le  the c o n s u l a r  o f f i c e r  concerned s t a r e d  a t  t h e  
tine t h a t  he 2nd another officer felt a p p e l l a n t  was a c t i n q  u n d e r  
f', . ,eLc13L - - ,  i i L X E S 3 ,  If ~ 2 p / ~ ~ y L ~   st-;.^;] 3% tf-,e + - m r i  --_ - t h > t  - 4 -  =:in? p r o  naci 
e x p e r i e n c e d  "much m e n t a l  a n g u i s h " ,  h e  d i d  n o t  w i s h  t o  be s e p a r a t e d  

d i s t a n c e  f rom t h e  e v e n t s  of 1 9 7 9 ,  i t  would b e  a n  u n r e a s o n a b l e  b u r d e n  
for t h e  D e p a r t m e n t  to be a s k e d  t o  a d d r e s s  a p p e l l a n t ' s  l a t t e r - d a y  
a l l e g a t i o n s  t h a t  h e  d i d  n o t  make h i s  r e n u n c i a t i o n  v o l u n t a r i l y .  

f rom h i s  w i f e ,  " and  I nave done  what  I t h i n k  b e s t . "  At this 

F u r t h e r m o r e ,  t h e  i n t e r e s t  i n  f i n a l i t y  and  s t a b i l i t y  of 
a d m i n i s t r a t i v e  d e t e r m i n a t i o n s  m u s t ,  i n  t h e  a b s e n c e  o f  a 
s u b s t a n t i a l  e x c u s e  f o r  t a r d y  f i l i n g ,  be g i v e n  g r e a t  w e i g h t .  

I n  t h e  c i r c u m s t a n c e s  of t h i s  case, w h e r e  no  p e r s u a s i v e  reason 
has  b e e n  p r e s e n t e d  for d e l a y  o f  f i v e  y e a r s  i n  t a k i n q  a n  a p p e a l ,  
t h e  Board i s  of t h e  v iew t h a t  t h e  appeal i s  b a r r e d  by p a s s a g e  of 
t i m e .  

I11 

Upon c o n s i d e r a t i o n  o f  t h e  f o r e g o i n g ,  t h e  Board h e r e b y  
d ismisses  t h e  appeal f o r  wan t  o f  j u r i s d i c t i o n .  

G iven  o u r  d i s p o s i t i o n  o f  t h e  case, w e  d o  n o t  
s t a n t i v e  i s s u e s  p r e s e n t e d .  

/ Edward G .  Misey ,  Mernbg 




