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I N  THE MATTER OF:  J  B  M  

J  B  M  a p p e a l s  a n  a d m i n i s t r a t i v e  d e t e r m i n a t i o n  
of t h e  Bepa r tmen t  of S t a t e  t h a t  h e  e x p a t r i a t e d  h i m s e i f  o n  J u l y  8 ,  
1 9 7 0  u n d e r  t h e  p r o v i s i o n s  of s e c t i o n  3 4 9 ( a ) ( 6 ) ,  now s e c t i o n  3 4 9 ( a ) ( 5 ;  
o f  t h e  I m m i g r a t i o n  a n d  N a t i o n a l i t y  A c t  by making a f o r m a i  r e n u n c i a -  
t i o n  of h i s  U n i t e d  S t a t e s  n a t i o n a l i t y  b e f o r e  a c o n s u l a r  o f f i c e r  of  
t h e  United Seates a t  kiun-creai ,  Canada.  I./ Ti le  P/ep&rtm~ri;  ;;f Stat? 
a p p r o v e d  t h e  c e r t i f i c a t e  of l o s s  of n a t i o n a l i c y  E n a t  w a s  i s s G e u  in 
L A L s  case on Juiy 3L1, 1 9 7 0 .  A n  appeal t h e r e f r o m  w a s  entered on  
March 1 4 ,  1985 .  
t n ,  

A t h r e s h o l d  i s s u e  i s  presented:  w h e t h e r  t h e  a p p e a l ,  t a k e n  
more t h a n  f o u r t e e n  y e a r s  a f t e r  t h e  Depar tment  a p p r o v e d  t h e  

- 1/ S e c t i o n  3 4 9 ( a ) ( 5 ) ,  f o r m e r l y  s e c t i o n  3 4 9 ( a ) ( 6 ) ,  o f  t h e  
I m m i g r a t i o n  a n d  N a t i o n a l i t y  A c t ,  8 U . S . C .  1 4 8 1 ( a ) ( 5 ) ,  p r o v i d e s  as  
f o l l o w s  : 

S e c t i o n  349.  ( a )  From a n d  a f t e r  t h e  e f f e c t i v e  da te  of t h i s  
A c t ,  a p e r s o n  who i s  a n a t i o n a l  of t h e  U n i t e d  S t a t e s ,  w h e t h e r  by  
b i r t h  o r  n a t u r a l i z a t i o n ,  s h a l l  lose h i s  n a t i o n a l i t y  by  -- 

. . .  
( 5 )  making a f o r m a l  r e n u n c i a t i o n  o f  h i s  

n a t i c n a l i t y  b e f o r e  a d i p l o m a t i c  or  c o n s u l a r  officer 

f o r m  as may b e  p r e s c r i b e d  b y  t h e  S e c r e t a r y  o f  S t a t e ;  .... 
or' the  G r i i k e G  S t a t e s  i i i  ;i f ~ r ~ i s ~  ~ t ; t ~ ,  iii ~ 2 ~ 5  

P u b l i c  95-432, Z l j F r G V e c i  October 1 2 ,  1 9 7 9 ,  92 S t a t .  1046, 
r e p e a i e d  p a r a g r a p h  ( 5 )  o f  s e c t i o n  3 4 9 i a j  of t h e  I m m i g r a t i o n  a n d  
K a t i o n a i i t y  A c t ,  aria ~ e d e s i g n a ~ e d  p a r a g r a p k  (6 j of s e c t i ~ n  3 4 9  
k a )  as  p a r a g r a p n  t 5 I . 
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c e r t i f i c a t e ,  w a s  e n t e r e d  w i t h i n  t h e  l i m i t a t i o n  p r e s c r i b e d  by t h e  
a p p l i c a b l e  r e g u l a t i o n s ,  namely ,  w i t h i n  a r e a s o n a b l e  t i m e  a f t e r  
a p p e l l a n t  r e c e i v e d  n o t i c e  o f  t h e  D e p a r t m e n t ’ s  h o l d i n g  o f  loss  o f  
h i s  n a t i o n a l i t y .  I t  i s  o u r  c o n c l u s i o n  t h a t  t h e  
f i l e d  w i t h i n  a r e a s o n a b l e  t i m e  a n d  i s  t h e r e f o r e  
j u r i s d i c t i o n  t o  c o n s i d e r  t h e  a p p e a l ,  w e  dismiss 

I 

a p p e a l  w a s  n o t ’  
b a r r e d .  L a c k i n g  
i t .  

4 p p e l l a l . t  was b o r n  o n  J u l y  8 ,  1 9 5 2  in Hontreai, Canada. H i s  - 1 .  r ~ - : . L . - - . - *  - -- .  
U l .  LLLA..*L-.*r L A - = .  . , i Y i  

_ -  -a+..t.- - 2  L. ..a 

a Cifiited S t a t e s  n a t i o n a l .  
c i t i z e n s h i p  unde r  s e c t i o n  2uiig) of tne N a t i o n a l i t y  Aclc of L ^ r 4 G ,  - 2/’ 

H e  t h e r e b y  a c q u i r e d  U n i t e d  S t a t e s  

- 2 /  S e c t i o n  2 0 1 ( g j  o f  t h e  N a t i o n a l i t y  A c t  of 1 9 4 0 ,  8 U . S . C .  FVOlfg), 
p r o v i d e d  i n  p e r t i n e n t  p a r t  a s  f o l l o w s :  

Sec. 201. T’hs followin9 s h a l l  be  n a t i o n a l s  and citizens of the 
U n i t e d  S t a t e s  a t  b i r t h :  

1 . 0  

( g )  A p e r s o n  b o r n  o u t s i d e  t h e  U n i t e d  S t a t e s  a n d  i t s  
o u t l y i n g  p o s s e s s i o n s  o f  p a r e n t s  one  o f  whom i s  a c i t i z e n  
o f  t h e  U n i t e d  States who, p r i o r  t o  t h e  b i r t h  of s u c h  
p e r s o n ,  h a s  h a d  t e n  y e a r s ’  r e s i d e n c e  i n  the  U n i t e d  S t a t e s  
o r  one  o f  i t s  o u t l y i n g  p o s s e s s i o n s ,  a t  least  f i v e  o f  
which  were a f t e r  a t t a i n i n g  t h e  a g e  o f  s i x t e e n  y e a r s ,  t h e  
o t h e r  b e i n g  an  a l i e n :  P r o v i d e d ,  T h a t  i n  o r d e r  t o  r e t a i n  
s u c h  c i t i z e n s h i p ,  t h e  c h i l d  mus t  reside i n  t h e  U n i t e d  
S t a t e s  o r  i t s  o u t l y i n g  p o s s e s s i o n s  f o r  a p e r i o d  or  p e r i o d s  
t o t a l i n g  f i v e  y e a r s  be tween  t h e  a g e s  of t h i r t e e n  and 
twenty- one  y e a r s :  P r o v i d e d  f u r t h e r ,  T h a t ,  i f  t h e  c h i l d  
has n o t  t a k e n  up a r e s i d e n c e  i n  t h e  U n i t e d  S t a t e s  o-r i t s  
o u t l y i n g  p o s s e s s i o n s  by  t h e  t i m e  h e  reacnes t h e  a g e  of 
s i x t e e n  y e a r s ,  o r  i f  he resicies ~ J L U ~ C ;  fci s ~ c h  ;i tizz 
t h a t  it becomes i m p o s s i b l e  f o r  him t o  c o m p l e t e  t h e  f i v e  
y e a r s ’  residence i n  t h e  U n i t e d  S ta tes  o r  i t s  o u t l y i n g  
p o s s e s s i o n s  b e f o r e  r e a c h i n q  t h e  age of twsnty-or ,e  y e x s ,  
his American c i t i z e n s h i p  s h a l l  t h e r e u p o n  cease . . . .  
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and Canadian c i t i z e n s h i p  by v i r t u e  o f  h i s  b i r t h  t h e r e .  Appel- 
l a n t ' s  mother  r e g i s t e r e d  h i s  b i r t h  a t  t h e  C o n s u l a t e  G e n e r a l  a t  
Montrea l  on  March 2 5 ,  1954. 

Below i s  t h e  f a c s i m i l e  of  a n o t e  on t h e  r e v e r s e  of  t h e  b i r t h  
r e q i s t r a t i o n  form which had been a l t e r e d  as i n d i c a t e d :  

XOTE 

For the classes of persons born outside of the United States and its outlying possessions 
';v i10 ~ ~ q u i r ~  n:+ijt,7:aiiLy aiiid c 7 jcc ",E ,31*G? .+  ̂ l l c y x , : F f f  

sections of Chapter Ii of tile 3i a i w  -Act of 1540 : Sectiori 'OA, SULMX~OIAS ( c j ,  i w  , LUX 

(9) ; section 2%; section %is stibwcTiop ( 1 ) )  ; and section 20.5. 
As to  persons who acquire citizenship of the United States under Section 201 (g ) ,  or 

persons who were born on or after noon, E. S. T., May 24, 1934, of parents one of whom 
was at the time a citizen of the United States while the other was an alien, the foreim 
service ofkcer by yhom this report of birth is prepared should notify the American parent, 
or, if tha& impi-@ticable, the alien Trrrent, that under the proviccs of Section 291 the child 
whose S i a  is repbrted herein will be d ives td  of citizenship of the United States if he or 
she fails b resjde in the United S 

g 53ears between the ages o 

nslii;; 0,' tiis U,iiit-d S ~ ~ t e s  a: ?, 

g possessions for 
14 and 29 y 

Of 

A c o n s u l  n o t e d  on t h e  form t h a t  t h e  f o r e g o i n g  i n f o r m a t i o n  had 
been communicated t o  M r s .   on March 25,  1954,  She acknow- 
l e d g e d  t h a t  s h e  w a s  so  in fo rmed .  3 /  - 

3 /  Tlranscr ip t  of Hear ing  i n  t h e  Matter of     
Eoard  of A p p e l l a t e  Review, October  2 3 ,  1985 ( h e r e a f t e r  r e f e r r e d  t o  
a s  "TR") , pp.  7- 9.  

Because a p p e l l a n t  w a s  born  p r i o r  t o  December 2 4 ,  1 9 5 2 ,  t h e  
e f f e c t i v e  d a t e  of t h e  Immigra t ion  and N a t i o n a l i t y  A c t  ( I N A ) ,  he  
a c q u i r e d  Uni ted  S ta tes  n a t i o n a l i t y  t h r o u g h  h i s  mother  under  t h e  
p r o v i s i o n s  of  t h e  N a t i o n a l i t y  A c t  o f  1 9 4 0 .  However, by t h e  t i m e  
h i s  mother  r e g i s t e r e d  h i s  b i r t h  i n  1954,  t h e  p r o v i s i o n s  of t h e  
I N A  f o r  r e t e n t i o n  of  Uni ted  S t a t e s  c i t i z e n s h i p  were a l r e a d y  i n  force 
and a p p l i e d  r e t r o a c t i v e l y  t o  S e c t i o n  3 0 1 ( b )  of  t h e  I N A ,  
8 U . S . C .  1 4 0 1 ( b ) ,  r e a d s  as f o l l o w s :  

(b) Any p e r s o n  who i s  a n a t i o n a l  and c i t i z e n  of 
t h e  Uni ted  S t a t e s  a t  b i r t h  under  p a r a g r a p h  ( 7 )  of 
t h i s  SectlGn, s h a l l  lose his n a t i o n a l i t y  and c i t i -  

p r i o r  t o  a t t a i n i n g  t h e  age  of  t w e n t y- t h r e e  y e a r s  
and s h a l l  immedia te ly  f o l l o w i n g  any s u c h  coming be 
c o n t i n u o u s l y  physically p r e s e n t  in t h e  Uziteci 
S t a t e  /sic7 f o r  a t  leas t  f i v e  y e a r s :  P r o v i d e d ,  
Th?at scch  ?hysic; , l  ?;resene2 f c ; l l o w s  t k ?  at ta?.nxe: l t  

t w e n e y - e i y r l r  years .  

zcsnshrp 12nlcssc he s h 2 l l  CCZe tC t h e  v n i t e e  Sr-,Z.tZ,s 

- _  
', i_ c cnr 25% of fc I t e e ~  ;rezxs 2 ~ 1 ~  prece!?e> c ' : ~  ' $ : -  
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I n  1969  w a s  accepted as a Freshman by  BrGwn Univer-  
s i t y .  H e  o b t a i n e d  a n  a p p l i c a t i o n  f o r  a s t u d e n t  v i s a  f rom Brown 
a f t e r  h i s  mother  had  t e l e p h o n e d  t h e  American C o n s u l a t e  G e n e r a l  
a t  M o n t r e a l  t o  i n q u i r e  how h e  m i g h t  e n t e r  t h e  U n i t e d  S t a t e s .  
A v i s a  w a s  i s s u e d  t o  him b y  t h e  I m m i g r a t i o n  and  N a t u r a l i z a t i o n  
S e r v i c e  a t  t h e  border a n d  s t a p l e d  i n  his Canadian  p a s s p o r t .  - 4 /  

A p p e l l a n t ' s  mo the r  s t a t e s  t h a t  i n  t h e  s p r i n g  of i 9 i O  she i n -  
q u i r e d  a b o u t  h e r  s o n ' s  c i t i z e n s h i p  s t a t u s  a t  t h e  C o n s u l a t e  G e n e r a l .  
A c c o r d i n g  to M r s .   she w a s  told t h a t  her s o n ' s  p r e s e n c e  i n  

- 3 /  C o n t ' d .  

The a p p l i c a b i l i t y  o f  t h e  1952 A c t  t o  was r e c o g n i z e d  by 
t k e  c o n s u l  who made c h a n g e s  as i n d i c a t e d  above i n  t h e  b i r t h  
r e g i s t r a t i o n  form.  B u t  h e  f a i l e d  t o  dele te  " t o  reside" a n d  i n s e r t  
"be c o n t i n u o u s l y  p h y s i c a l l y  p r e s e n t . "  

( 7 1  S t a t .  6 4 4 ) ,  p r o v i d e d  t h a t  " c o n t i n u o u s  p h y s i c a i  p r e s e n r c e 2 "  
would  n o t  be b r o k e n  d u r i n g  t h e  p r e r e q u i s i t e  p e r i o d  b y  a b s e n c e s  
f r o m  t h e  U n i t e d  S t a t e s  a g g r e g a t i n g  less than tweive months .  

A l a t e r  amendment of t h e  I N A ,  e f f e c t i v e  Sep tember  11, 1 9 5 7  

S e c t i o n  3 0 1 ( b )  w a s  f u r t h e r  amended on  October 27 ,  1972 ( P u b l i c  
Law 95-584, 86 S t a t .  1 2 8 9 )  t o  reduce t h e  r e q u i r e m e n t  of c o n t i n u o u s  
p h y s i c a l  p r e s e n c e  i n  t h e  U n i t e d  S t a t e s  t o  t w o  y e a r s  be tween  t h e  
a g e s  of f o u r t e e n  a n d  t w e n t y - e i g h t ,  and  t o  p r o v i d e  t h a t  a b s e n c e s  
of l e s s  t h a n  s i x t y  d a y s  i n  t h e  a g g r e g a t e  would n o t  b r e a k  t h e  
c o n t i n u i t y  of p h y s i c a l  p r e s e n c e .  

A l l  t h e  above  amendments a p p l i e d  r e t r o a c t i v e l y .  Then i n  1 9 7 8  
s e c t i o n  3 0 1 ( b )  w a s  r e p e a l e d  b y  P u b l i c  Law 95-432 ( 9 2  S t a t .  1 0 4 6 )  
meaning t h a t  p e r s o n s  b o r n  abroad of one  c i t i z e n  a n d  o n e  a l i e n  
p a r e n t  on o r  a f t e r  October 1 0 ,  1952 were n o t  r e q u i r e d  t o  cohe t o  
t h e  U n i t e d  S t a t e s  t o  r e t a i n  t h e i r  c i t i z e n s h i p .  However, t h e  
l e g i s l a t i v e  h i s t o r y  of t h i s  p r o v i s i o n  i n d i c a t e s  it d i d  n o t  a p p l y  
t o  p e r s o n s  who h a d  a l r e a d y  l o s t  t h e i r  U n i t e d  S t a t e s  c i t i z e n s h i p  
u n d e r  t h e  p r e - e x i s t i n g  la:<. 

A l l  of t h e  above c h a n g e s  w e r e  conveyed  t o  U n i t e d  Sta tes  c o n s u l a r  
a n d  d i p l o m a t i c  o f f i ce r s  b y  i n s t r u c t i o n s  a n d  by  r e v i s i o n s  of t h e  
Fore;gn Afia i r s  Manual. 
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t h e  U n i t e d  S ta tes  would n o t  f u l f i l l  t h e  r e s i d e n c y  r e q u i r e m e n t s  
f o r  U n i t e d  S t a t e s  c i t i z e n s h i p ;  t h a t  it w a s  too  l a t e  any  way f o r  
him t o  m e e t  t h o s e ' r e q u i r e m e n t s ;  a n d  t h a t  it w a s  advisable f o r  
him t o  e n s u r e  t h a t  h e  had  one  c lear  c i t i z e n s h i p  ( C a n a d i a n )  by 
" r e n o u n c i n g  h i s  r i g h t s  t o  h i s  American c i t i z e n s h i p . "  
A l though  M r s .   declared i n  an  a f f i a a v i t  e x e c u t e a - i n  1 9 8 3  
t h a t  s h e  w a s  g i v e n  t h e  f o r e g o i n g  i n f o r m a t i o n  by  a c o n s u l ,  s h e  
amended t h a t  s t a t e m e n t  a t  t h e  h e a r i n g  on Oc toPer  2 3 ,  1455 to 
s a y  t h a t  it w a s  t h e  c o n s u l ' s  s e c r e t a r y  t o  whom s h e  s p o k e .  - 6 /  

5/ 

I n  r e s p o n s e  t o  q u e s t i o n s  f r o m  Doth n e r  son's counst . i  and tne 
D e p a r t m e n t ' s  counsel, M r s .  B  repeatedly i n s i s t e d  t h a t  she 
u n d e r s t o o d  t h e  l a n g u a g e  on t h e  reverse of t h e  form o f  r e g i s t r a t i o n  
h e r  s o n ' s  b i r t h ,  p r e s c r i b i n g  t h a t  c i t i z e n s h i p  would be d i v e s t e d  un- 
less h e  resided c o n t i n u o u s l y  i n  t h e  U n i t e d  S t a t e s  f o r  f i v e  y e a r s ,  
t o  mean t h a t  h e r  son would have  t o  reside i n  t h e  U n i t e d  S ta tes  f o r  
t h e  p r e s c r i b e d  p e r i o d  02 t i m e  i n  order  t o  " a t t a i n "  or " o b t a i n "  Uni! 
S t a t e s  c i t i z e n s h i p .  She  m a i n t a i n e d  t h a t  s h e  b e l i e v e d  he  w a s  n o t  ar 
American c i t i z e n  up t o  1 9 7 0  b u t  s i m p l y  had  a r i g h t  t o  become o n e .  
She a lso i n s i s t e d  t h a t ,  d e s p i t e  t h e  f a c t  s h e  r e a l i z e d  a p p e l l a n t  
p r o b a b l y  would c o m p l e t e  h i s  u n d e r g r a d u a t e  c o u r s e  a t  Brown by a g e  
twenty- one  a n d  c o u l d  e s t a b l i s h  f i v e - y e a r ' s  r e s i d e n c e  i n  t h e  U n i t e d  
S t a t e s  a f t e r  g r a d u a t i o n  b e f o r e  a g e  t w e n t y - e i g h t ,  s h e  h a d  m e r e l y  
followed t h e  a d v i c e  s h e  r e c e i v e d  f r o m  t h e  c o n s u l ' s  s e c r e t a r y  t h a t  
a p p e l l a n t  have  one  c lear  c i t i z e n s h i p .  - 8/  

5/ A f f i d a v i t  2f M r s .  B  N N l ,  March 1, 1 9 8 3 ;  TR pp. 
10-15. 

6 /  TR p 1 0 .  

7 /  TR pp. 8-10, 12, 14, i7, 21-23. 

- 

- 
n / m n  .-- .,, LA-, y p .  2 2 ,  23. - 
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Conf i rming  t h a t  s h e  t h o u g h t  t h e  advice w a s  f o r  a p p e l l a n t  
t o  g i v e  up some th ing  h e  d i d  n o t  h a v e ,  a n d  a s k e d  i f  s h e  d i d  n o t  
c o n s i d e r  it s t r a n g e  t h a t  t h e  a d v i c e  w a s  f o r  a p p e l l a n t  t o  r e n o u n c e  
a c i t i z e n s h i p  t h a t  h e  d i d  n o t  h a v e ,  M r s .  N l  r e p l i e d  she 
t h o u g h t  s h e  was b e i n g  t o l d  a p p e l l a n t  s h o u l d  r enounce  h i s  r i g h t  
t o  U . S .  c i t i z e n s h i p  a n d  w a s  n o t  aware h e  w a s  a c i t i z e n .  - 9/ 
X ~ ; ? e l l z r , t  csr.fir;;.,ed t h a t  he had  see-. the C e r t i f i c a t e  of 
R e g i s t r a t l o n  of B i r t h  f rom t i m e  to cine as h e  w a s  g rowing  dp, 
but a s s e r t e d  t h a t  h i s  u n d e r s t a n d i n q  of h i s  s t a t u s  was i d e n t i c a l  
L O  *-1-2 . i w L  

res idence  i n  t h e  U n i t e d  S t a t e s .  H e  added  t h a t  C o n s u l a t e  G e n e r a l  
employees  h a d  i n d i c a t e a  t o  h i m  on J u i y  8 ,  1970 cha7; t h e r e  m i g h t  
a l s o  be some q u e s t i o n  a b o u t  what  would happen  t o  h i s  Canad ian  c i t i -  
z e n s h i p  i f  he  s h o u l d  r es ide  i n  t h e  U n i t e d  S t a t e s  f o r  f i v e  y e a r s ,  
t h i s  would be “a  s o u r c e  o f  p o t e n t i a l  c o n f u s i o n . ”  - 10/ 

?.A i^ L’-- ,r?-.x-:,-77-^nt 
i c v  - A ’ <  - . - 3 % . A d - - . - a ‘ . L - . -  

_ -  

a n d  

ha  
t o  

Both a p p e l l a n t  and  h i s  m o t h e r  i n s i s t e d  t h a t  h i s  r e n u n c i a t i o n  
d n o t  S e e n  i n f l u e n c e d  by t h e  p o s s i b i l i t y  t h a t  he  m i g h t  be s u b j e c t  

service  i n  t h e  U n i t e d  S t a t e s  armed f o r c e s  d u r i n g  c h e  V i e t  N a m  
w a r .  11/ 

9 /  T R,  p p .  2 3 ,  2 4 .  
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On J u l y  8 ,  1 9 7 0 ,  h i s  1 8 t h  b i r t h d a y ,   f o r m a l l y  re- 
nounced  h i s  U n i t e d  S t a t e s  n a t i o n a l i t y  b e f o r e  Consu l  R i c h a r d  
B .  S o r g  i n  t h e  form p r e s c r i b e d  by  t h e  S e c r e t a r y  o f  S t a t e .  T h e r e i n  
h e  declared t h a t  h e  " a b s o l u t e l y  and  e n t i r e l y "  r e n o u n c e d  his i jn i ted  
S t a t e s  n a t i o n a l i t y  " t o g e t h e r  w i t h  all r i g h t s  a n d  p r i v i l e g e s  and  all 
d u t i e s  of a l l e g i a n c e  a n d  f i d e l i t y  t h e r e u n t o  p e r t a i n i n g . "  
e x e c u t e d  a statemer.t,  d u l y  w i t n e s s e d ,  a t t e s t i n g  t h a t  he was  3 c t j . n T  
v o l u n t a r l l y ;  t h a t  h e  u n d e r s t o o d  h e  would become a n  a l i e n  i n  r e l a t l c  
t o  t h e  U n l t e d  S t a t e s ;  t h a t  t h e  e x t r e m e l y  S e r i o u s  c o n s e q u e n c e s  of 
y 2 - . L r - - - ,  .-- ' - - A  1 7 - - , -  ? T - - l - ; r ? 3 r '  i 

u n d e r s t o o d  t h e  c o n s e q u e n c e s ;  a n d  t h a t  h e  d i d  n o t  c h o o s e  t o  t a k e  t h c  
o p p o r t u n i t y  o f f e r e a  t o  him t o  make a separate w r i t t e n  e x p l d n a t i o n  c 
t h e  r e a s o n s  f o r  h i s  r e n u n c i a t i o n .  On J u l y  3 ,  1 9 7 0 ,  Consu l  S o r g  
e x e c u t e d  a c e r t i f i c a t e  of loss of n a t i o n a l i t y .  

H e  a l s o  

*i - 4  r-LJii A. __.a -'"f"i'i"-*'"" -c ' - i n n  5y cc!?.s:: Scz9; tl-.:t hc 

- l 2 /  H e  c e r t i f i e d  

1 2 /  
E01, r e a d s :  

S e c t i o n  358 of t h e  I m m i g r a t i o n  a n d  N a t i o n a l i t y  A c t ,  8 U.S.C. 

S e c .  358 .  Whenever a d i p l o m a t i c  o r  c o n s u l a r  o f f i c e r  of  t h e  
U n i t e d  S t a t e s  h a s  r e a s o n  t o  be l i eve  t h a t  a p e r s o n  w h i l e  i n  a foreic 
s t a t e  h a 5  l o s t  h i s  U n i t e d  State:; n a t i o n a l i t y  u n d e r  any  p r o v i s i o n  oj 
c h a p t e r  3 of t h i s  t i t l e ,  o r  u n d e r  a n y  p r o v i s i o n  of c h a p t e r  I V  of 
t h e  N a t i o n a l i t y  A c t  o f  1 9 4 0 ,  a s  amended, h e  s h a l l  c e r t i f y  t h e  f a c t :  
upon which  s u c h  b e l i e f  i s  based t o  t h e  Depar tment  of S t a t e ,  i n  
w r i t i n g ,  u n d e r  r e g u l a t i o n s  p r e s c r i b e d  b y  t h e  S e c r e t a r y  of S t a t e .  
I f  t h e  r e p o r t  of t h e  d l p i o m a t i c  o r  c o n s u i a r  o f f i c e r  is a p p r o v e a  
by  t h e  S e c r e t a r y  of S t a t e ,  a c o p y  of t h e  c e r t i f i c a t e  s h a l l  be 
forwarded t o  t h e  A t t o r n e y  G e n e r a l ,  f o r  h i s  i n f o r m a t i o n ,  a n d  t h e  
d i p l o m a t l c  o r  c o n s u l a r  o f f i c e  i n  which  t h e  r e p o r t  w a s  rnaae s h a i i  DE 
d i r ec t ed  t o  f o r w a r d  a copy  of t h e  c e r t i f i c a t e  t o  t h e  p e r s o n  t o  whor 
ir, r e l ? t E ? c "  
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t h a t   a c q u i r e d  Uni ted  S t a t e s  n a t i o n a l i t y  by b i r t h  abroad t o  
a U n i t e d  S t a t e s  c i t i z e n  m o t h e r ;  t h a t  h e  made a f o r m a l  r e n u n c i a t l o n  
o f  h i s  U n i t e d  S t a t e s  n a t i o n a l i t y ;  a n d  t h e r e b y  e x p a t r i a t e d  h i m s e l f  
u n d e r  t h e  p r o v i s i o n s  of s e c t i o n  349(a)(6) of t h e  1rrc;nigrat;on a n d  
N a t i o n a l i t y  A c t .  13 /  The c o n s u l a r  o f f i c e r  f o r w a r d e d  t h e  
c e r t i f i c a t e  a n d  s u F p o r t i n g  documents  t o  t h e  Depar tment  w i t h o u t  
COI?!!PRt .  

The Depar tment  of S t a t e  a p p r o v e d  t h e  c e r t l f i c a t e  on J u l y  3 0 ,  
_ _  'Q? : ,  I ) T - n v - - r ? 7  d r L d * - v d &  ,-.- - v  ?<*lni~ty~k-~re r ; l e + n r m ~  n>*i np 0: I-CSC 

o f  n a t l o n a l l t y  f rom which  a n  appeal,  p r o p e r l y  a n d  t i m e l y  f i l e d ,  rriay 
t3e taKen t o  t h i s  Board .  T h e  C o n s u l a c e  Gelieral ferWa;dsd a c q y  
of t h e  c e r t i f i c a t e  t o  a p p e l l a n t  a t  h i s  home a d d r e s s  u n d e r  cover of  
a l e t t e r  d a t e d  August  1 2 ,  1 9 7 0 .  I n c l u d e d  w i t h  t h e  c e r t i f l c a t e  w a s  t 
p r e p r i n t e d  form,  b e a r i n g  t h e  date 1 / 7 / 7 0 ,  which  s t a t e d  i n  p a r t  a s  
f o l l o w s :  

'You a re  h e r e b y  n o t i f i e d  t h a t  you are e n t i t l e d  
to a p p e a l  co t h e  Board of A p p e l l a t e  Review i n  
t h e  Depar tment  o f  S t a t e ,  w i t h  r e g a r d  t o  t h e  
d e c i s i o n  t h a t  you h a v e  l o s t  y o u r  U n i t e d  S t a t e s  
n a t i o n a l i t y  ....y ou may p r e s e n t  a n  a p p e a l  
t h r o u g h  a n  American F o r e i g n  S e r v i c e  O f f i c e  or 
d u l y  a u t h o r i z e d  a t t o r n e y  o r  a g e n t  i n  t h e  
U n i t e d  S t a t e s .  ... N o  f o r m a l  a p p l i c a t i o n  f o r  
r e c o n s i d e r a t i o n  need  be made b u t  t h e  a p p e a l  t o  
t h e  Board o f  A p p e l l a t e  Review must  b e  made i n  
w r i t i n g  w i t h i n  a r e a s o n a b l e  t i m e  r a f t e r 7  - 
r e c e i v i n g  n o t i c e  of t h e  Depar tmenT 's  
admin i s t r a t ive  h o l d i n g  of loss o f  n a t i o n a l i t y  .... '  

13/ S u p r a ,  n o t e  1. - 
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M r s .   s t a t e d  a t  t h e  h e a r i n g  t h a t  s h e  h a d  r e c e i v e d  t h e  
a p p r o v e d  c e r t i f i c a t e  of loss  o f  h e r  s o n ' s  n a t i o n a l i t y  a t  t h e i r  
home a n d  had  " p u t  i t  away w i t h  t h e  b i r t h  c e r t i f i c a t e ,  v a c c i n a t i o n  
c e r t i f i c a t e s ,  a n d  a l l  t h e  o t h e r  p a p e r s . "  14/ A p p e l l a n t  h a s  
declared t h a t  h e  n e v e r  s a w  t h e  c e r t i f i c a t e o f  loss of  n a t i o n a l i t y  
u n t i l  some t i m e  i n  1983 ,  a f t e r  h i s  c o u n s e l  a s k e d  him t o  o b t a i n  a 
copy  a s  p a r t  of t h e  p r o c e s s  by which  c o u n s e l  r e q u e s t e d  t h a t  t h e  
Depart inent  r e v i e w  a p p e l l a n t ' s  f i l e  w i t h  a view t o  o v e r t u r n i n g  its 
p r e v i o u s  d e t e r m i n a t i o n .  =/ H e  n a d  gone t o  camp i n  Maine as  a 
co1inselnr  f o r  tne montn of A u g u s r  1970, a n d  surmisea rrna-c ixie 
c e r t i f i c a t e  of  l o s s  of n a t i o n a l i t y  had  r e a c h e d  h i s  home i n  n i s  
a b s e n c e .  H e  r e t u r n e d  t o  Erown i n  September  1 9 7 0 .  - i 6 /  

 g r a d u a t e d  f rom Brown i n  1973 .  From 1973 t o  1977 
h e  a t t e n d e d  T u f t s  U n i v e r s i t y  S c h o o l  of  Med ic ine .  T h e r e a f t e r ,  h e  
h a d  a s u c c e s s i o n  o f  r e s i d e n c i e s  i n  t h e  U n i t e d  S t a t e s .  H e  married 
a U n i t e d  S t a t e s  c i t i z e n  i n  1977 a n d  h a s  t h r e e  c h i l d r e n ,  a l l  b o r n  
i n  t h e  U n i t e d  S t a t e s  i n  1979 ,  1 9 8 1 ,  and  1 9 8 5 .  H e  h a s  b e e n  l i v i n g  
i n  t h e  U n i t e d  S t a t e s  on ali e x c h a n g e  v i s a .  lJ/ 

I n  1983  D r .   c o n s u l t e d  c o u n s e l ,  n o t a b l y  e x p e r i e n c e d  i n  
n a t i o n a l i t y  l a w ,  r e g a r d i n g  a v i s a ,  a n d  was i n f o r m e d  t h a t  it m i g h t  
b e  p o s s i b l e  t o  o b t a i n  r e v e r s a l  o f  t h e  D e p a r t m e n t ' s  d e t e r m i n a t i o n  

14; T R ,  p 7 6 .  

- 1 5 /  TR, pp. 51, 54, 55 .  

- 

16; YE?, pp .  34-33,  49 ,  5 c ,  5 7 ,  5 8 .  - 
- 1 7 /  A f f i d a v i t  o f  A p p e l l a n t  dated A p r i l  1 5 ,  1 9 8 3 ;  TR, pp .  4 1 ,  4 2 ,  
5 2  * 
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of loss o f  h i s  n a t i o n a l i t y .  1 8 /  On August  8 ,  1983  a p p e l l a n t ,  
a c t i n g  t h r o u g h  c o u n s e l ,  r e q u e x e d  t h a t  t h e  Depar tment  reverse i t s  
d e c i s i o n  on t h e  f o l l o w i n g  g r o u n d s :  h i s  mo the r  had  b e e n  g i v e n  
i n c o r r e c t  a d v i c e  i n  1 9 7 0  r e g a r d i n g  t h e  s t a t u t o r y  r e q u i r e m e n t s  for 
r e t e n t i o n  o f  Un i t ed  S t a t e s  c i t i z e n s h i p  and  had been  i n c o r r e c t l y  
i n f o r m e d  r e g a r d i n g  Canadian  l a w  on d u a l  n a t i o n a l i t y ;  a p p e l l a n t ,  
then 9 ~ l . y  19 years ~ 2 . 2 ~  con?pLet~ly  dependent e n  his p a r e n t s  f o r  
s u p p o r t  and  e n t i r e l y  unde r  t h e i r  c o n t r o l ,  a c t e d  on t h i s  e z r o c e o u s  
infor%ation, l a c k i n g  t h e  r e q u i s i t e  i n t e n t  t o  r e l i n c u i s h  nis U n i t e d  
'?L - -  - -  . L - 7,- -,clL : ... 
I - - . - =  c L L - u L A  .Y ._^  V f  

A D e p a r t m e n t a l  o f f i c i a l  r e p l i e u  LO counsel on Aiiy i i s t  25, 
1983, s t a t i n g  t h a t  a r e v i e w  o f   f i l e  d i s c l o s e d  n o t h i n g  
which  would s u p p o r t  o r  r e f u t e  any  of h i s  a l l e g a t i o n s  c o n c e r n i n g  
t h e  r e a s o n s  f o r  h i s  r e n u n c i a t i o n  o f  U n i t e d  S t a t e s  n a t i o n a l i t y  o r  
t h e  a c t i o n s  of t h e  c o n s u l a r  o f f i c e r  i n v o l v e d .  The D e p a r t m e n t a l  
o f f i c i a l  added  t h a t :  "The matter  s e e m s  t o  have  been h a n d l e d  
r o u t i n e l y  a t  t h e  t i m e  w i t h  no  comment made by  t h e  c o n s u l  o r  
D r .   as t o  D r .   t h o u g h t s  o r  m o t i v e s . "  Having found 
no  s u b s t a n t i a l  e r ror  a n d  t h e r e  b e i n g  n o  c o u r t  d e c i s i o n s  r e n d e r e d  
s u b s e q u e n t  t o  a p p e l l a n t ' s  r e n u n c i a t i o n  t h a t  would call i n t o  
q u e s t i o n  t h e  b a s i s  f o r  t h e  D e p a r t m e n t ' s  d e c i s i o n ,  t h e  o f f i c i a l  
c o u l d  only s u g g e s t  t h a t   t a k e  s n  a p p e a l  t o  t h e  Board o f  
A p p e l l a t e  R e v i e w .  

A p p e i i a n t  made a p 2 l i c a t i o r - i  f o r  *a U n i t e d  S t a t e s  passp~rt :n 
March 1984 which t h e  Depa r tmen t  r e f u s e d  on October 2 3 ,  1 9 8 4  on the 
g r o u n d s  o f  n o n - c i t i z e n s h i p .  
a p p e l l a n t  m i g h t  w i s h  t o  a p p e a l  t o  t h i s  Board. The appeal w a s  
e n t e r e d  on  March 1 4 ,  1985 .  The Board h e a r d  o r a l  a rgument  on  
October 2 3 ,  1 9 8 5 .  A p p e l l a n t ' s  g r o u n d s  f o r  reversal  of t h e  D e p a r t-  
m e n t ' s  d e t e r m i n a t i o n  of  loss  o f  h i s  c i t i z e n s h i p  a re  e s s e n t i a l l y  t h e  
same as t h o s e  h e  p r e s e n t e d  i n  1984 when he  a s k e d  t h e  Depa r tmen t  t o  
make a n  a d m i n i s t r a t i v e  review o f  h i s  case.  

The Depar tment  a g a i n  s u g g e s t e d  t h a t  



- 11 - 

I1 

At the outset we must decide whether the Board has juris- 
diction to consider an appeal taken more than fourteen years 
after the Department of State determined that Dr. P  
expatriated himself. 
the appeal may be deemed to have been filed with the limitation 
prescribed by the ap3 l i czb le  regulations. 

The Board's jurisdiction depends on whether 

In J u l y  1 9 7 0 ,  when the Department anproved the certificate 
t k ; c  ~ ~ ~ ~ ~ ; ~ ~ ~ ; * ~  th-,cr, 12 ~ f f c c t  T - C O T . T ~ ~ ~ ~  

that an appeal from an adverse determination of nationality might 
be brought "wlthin a reasonable time" after the affecced person 
recerved notice of the Department's holding of l o s s  of 
nationality. 
Of loss of natTonality made prior to November 30, 
1s the practice of the Board to apply the limitation presFribed 
by the regulations in effect at the time of the holding of loss 
of nationality. 

? . ,  0 icss 05 ; I ~ L + . ~ : , ~ ~ ~ : ~ ~ ,  

19/ Where an appeal has beer? taken from a holding 
20,' it 1979, 

To apply the present limitation on appeal of one 

19/ 
=967-1979), 22 CFR 50.60 provided: 

Section 50.60 of Title-22, Code of Federal Regulations, 

A person who contends that the Department's 
administrative holding of loss of nationality 
or expatriation in his case is contrary to law 
or fact shall be entitled, upon written request 
made within a reasonable time after receipt of 
such holding, to appeal to the Board of 
Appellate Review. 

20/ On November 30, 1979, new regulations were promulgated for 
E e  Board of Appellate Review. 
of Federal Regulations, 22 CFR 7.5(b) provides: 

Section 7.5(b) of Title 22, Code 

A person who contends tnat the Department's 
administrative determination of loss  of nationality 
or expatriation under Subpart C of Part 50 of this 
chapter is contrary to law or fact, shall be 
entitled to appeal such determlnatlon to tne fioara 
upon written request made within one year after 
approval by the Department of the certificate of 
loss of nationality or a certificace of exparria- 
ticn. 
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y e a r  a f t e r  a p p r o v a l  o f  t h e  cer t i f ica te  o f  loss  o f  n a t i o n a l i t y  
would be c o n t r a r y  t o  t h e  g e n e r a l l y  a c c e p t e d  r u l e  t h a t  a change  
i n  r e g u l a t i o n s  s h o r t e n i n g  a l i m i t a t i o n  p e r i o d  i s  i n t e n d e d  t o  be 
p r o s p e c t i v e  i n  a p p l i c a t i o n .  R e t r o s p e c t i v e  a p p l i c a t i o n  of the 
new s t a n d a r d  would w o r k  a n  i n j u s t i c e  by  d i s t u r b i n g  a r i g h t  
a c q u i r e d  u n d e r  p r e v i o u s  r e g u l a t i o n s .  A c c o r d i n g l y ,  t h e  s t a n d a r d  
of "reasonable  t i m e "  w i l l  g o v e r n  i n  t h e  i n s t a n t  case. Thus ,  i f  
w e  f i n d  t h a t  t h i s  a p p e a l  w a s  n o t  e n t e r e d  wi th i r !  a r e a s o n a b l e  
t i m e  a f t e r  a p p e l l a n t  r e c e i v e d r  o r  may be deemed t o  have  rece ived,  
" 3 t i . c ~  ~ 7 f  t h e  Denzrtment's hold.i.nq of j . 0 5 ~  Q- n1.5 i..!ni't,ec bczyec  
n a t i o n a l i t y ,  t h e  Board would l a c k  j u r i s d i c t i o n  t o  e n t e r t a i n  
i t .  T h i s  i s  so b e c a u s e  t i r i ie ly  f i l i i l g  i s  n a n z a t c r y  jcris- 
d i c t i o n a l .  U n i t e d  S t a t e s  v .  Rob inson ,  361  u . S .  2 2 0  ( 1 9 6 1 ) .  - 2 1 /  

The r u l e  on " r e a s o n a b l e  t i m e "  h a s  been  e x h a u s t i v e l y  d e f i n e d .  
What i s  r e a s o n a b l e  t i m e  d e p e n d s  on t h e  f a c t s  and  c i r c u m s t a n c e s  i n  
t h e  p a r t i c u l a r  case. I t  i s  s u c h  l e n g t h  of t i m e  as  may be f a i r l y  
a n d  p r o p e r l y  allowed or r e q u i r e d ,  h a v i n g  r e g a r d  f o r  t h e  n a t u r e  o f  
tne ac t  o r  d u t y  o r  t h e  s u b j e c t  matter ,  anG t h e  a t t e r i d i n g  circw.- 
s t a n c e s .  
t h e  p a r t i e s  w i l l  a d m i t ,  b u t  a p e r s o n  may n o t  d e t e r m i n e  a t i m e  
s u i t a b l e  t o  h i m s e l f .  

2 ;  
__. 

I t  h a s  b e e n  h e l d  to mean as  soc:i a s  t h e  c i r c u m s t a n c e s  of 

Whether  a n  a p p e a l  h a s  been  f i l e d  w i t h i n  a 

2 1 /  case of Claude  Ca r t i e r ,  O f f i c e  o f  A t t o r n e y  G e n e r a l ,  Wash ing ton ,  
D . C . ,  F i l e  C0-340-P, F e b r u a r y  7 ,  1973:  

See a l s o  o p i n i o n  o f  t h e  A t t o r n e y  G e n e r a l  on t h e  c i t i z e n s h i p  

The S e c r e t a r y  of S t a t e  d i d  n o t  c o n f e r  upon 
t h e  Board  t h e  power ... t o  r e v i e w  a c t i o n s  t a k e n  
l o n g  a g o .  2 2  C.F.R. 5 0 . 6 0 ,  t h e  j u r i s d i c t i o n a l  
bas i s  of  t h e  Board, r e q u i r e s  s p e c i f i c a l l y  t h a t  
t h e  a p p e a l  t o  t h e  Board be maae w i t h i n  a 
r e a s o n a b l e  t i m e  a f t e r  t h e  r e c e i p t  o f  a n o t i c e  
f rom t h e  S t a t e  Depa r tmen t  o f  an  a d m i n i s t r a t i v e  
h o l d i n g  of  l o s s  of n a t i o n a l i t y  or  e x p a t r i a t i o n .  
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r e a s o n a b l e  t i m e  depends on whether  a l e g a l l y  s u f f i c i e n t  reason 
h a s  been p r e s e n t e d  f o r  any d e l a y .  A p r o t r a c t e d  and u n e x p l a i n e d  
d e l a y ,  p a r t i c u l a r l y  one  t h a t  i s  p r e j u d i c i a l  t o  t h e  i n t e r e s t s  of 
t h e  oppos ing  p a r t y ,  i s  f a t a l .  

The r a t i o n a l e  f o r  a l l o w i n g  a r e a s o n a b l e  t i m e  t o  b r i n g  an  appe,  
t o  t h i s  Board i s  t h a t  t h e  a p p e l l a n t  s h o u l d  b e  p e r m i t t e d  s u f f i c i e n t  
t i m e  t o  p r e p a r e  a case showing t h a t  t h e  Depar tment ' s  h o l d i n 9  of lo! 
of n a t i o n a l i t y  i s  c o n t r a r y  t o  law o r  f a c t .  
r u l e  presumes t h a t  t h e  a p p e l l a n t  w i l l  p r o s e c u t e  h i s  a p p e a l  w i t h  thi  
6 i l i g e n c e  of ar, or6j.riar.i; pr~CI,er.f_ ~ o r c c : ~ ' , .  P e e s o r a S 1 ~  t i ~ e  b e z i n c  ti 
r u n  from t h e  t i m e  an  a p p e l l a n t  r e c e i v e s  n o t i c e  of t h e  Depar tment ' s  
h o l d i n g  of loss of n a r i o n a i i t y ,  n o t  a t  some s u b s e q u e n t  time when, 
f o r  whatever  r e a s o n ,  a p e r s o n  i s  moved t o  s e e k  r e s t o r a t i o n  of l o s t  
c i t i z e n s h i p  . 

A t  t h e  same t i m e ,  t h e  

A p p e l l a n t  c o n t e n d s  t h a t  i n  t h e  p a r t i c u l a r  c i r c u m s t a n c e s  of h i  
case h i s  a p p e a l  s h o u l d  be c o n s i d e r e d  t i m e l y .  For one t h i n g ,  he  d i  
n o t ,  he  a l leges ,  see t h e  c e r t i f i c a t e  of  loss of  n a t i o n a l i t y  or  kno- 
a b o u t  h i s  r i g h t  of a p p e a l  u n t i l  1 9 8 3  when he  c o n s u l t e a  c o u n s e l .  

A s  n o t e d  above,  a p p e l l a n t ' s  mother  acknowledged t h a t  s h e  
r e c e i v e d  t h e  c e r t i f i c a t e  a d d r e s s e d  t o  a p p e l l a n t  a t  t h e  f a m i l y  home 
i n  Montrea l  i n  August 1 9 7 0 ,  t h a t  s h e  opened it and p u t  it away 
w i t h  o t h e r  p a p e r s  w i t h o u t  d i s c u s s i n g  it w i t h  or  showing it t o  
a p p e l l a n t .  2 3 /  That  h i s  mother  may have i n t e r c e p t e d  and t h e n  n o t  
have shown a F p e l l a n t  t h e  c e r t i f i c a t e  of  loss of h i s  n a t i o n a l i t y  
w i t h  t h e  accompanying i n f o r m a t i o n  a b o u t  h i s  a p p e a l  r i g h t s  does  
n o t  d e f e a t  t h e  f i n d i n g  t h a t  a p p e l l a n t  r e c e i v e d  n o t i c e  of  t h e  
d e t e r m i n a t i o n  of  h i s  loss  of  c i t i z e n s h i p .  W e  do n o t  f i n d  i n  t h e s e  
c o n t e n t i o n s  any b a s i s  f o r  c o n c l u d i n g  t h a t  t h e  a p p e a l  i s  t i m e l y .  
W e  b e l i e v e  t h e  r e c e i p t  o f  t h e  c e r t i f i c a t e  of  loss  of  n a t i o n a l i t y  
by a p p e l l a n t ' s  mother  c o n s t i t u t e d  n o t i c e  t o  a p p e l l a n t  and t h a t  t h e  
burden w a s  upon a p p e l l a n t  t o  a s c e r t a i n  h i s  r i g h t  t o  appeal and any 
r e q u i r e m e n t s  p e r t a i n i n q  t h e r e t o .  

2 3 j  S u p r a ,  no te  14. __ 



183 

- 14 - 

I n  t h i s  case w e  b e l i e v e  acknowledged  r e c e i p t  by  h i s  m o t h e r  
o f  a n  o f f i c i a l  communicat ion addressed t o  h e r  e i g h t e e n  y e a r  o l d  
s o n  c o n s t i t u t e s  a c t u a l  n o t i c e  t o  him. N e i t h e r  t h e  Depar tment  of 
S t a t e  n o r  t h i s  Board i s  r e q u i r e d  t o  b e a r  t h e  l eqa l  c o n s e q u e n c e s  
o f  any  l a c k  o f  cc rnnun ica t ion  w i t h i n  t h e   family, 

 m a i n t s i n s ,  however, t5at ever? if he had seer? t h e  c e r t i -  
f i c a t e  of loss of n a t i o n a l i t y ,  h e  wouia  h a v e  b e e n  j u s t i f i e d  i n  riot 
t a k i g g  a n  earlier anoeal b e c a u s e  u n t i l  1 9 8 3  h e  t h o u c n t  30 had 

s h i p .  H e  d i d  n o t  t h i n k  t h e r e  w a s  a n y  t h i n g  t o  p ro tes t  b e c a u s e  h e  
" w a s  g i v i n g  up some th ing  t h a t  I w a s  t o l d  I c o u l d n ' t  a c n i e v e ,  a n a  
s o  f r o m  t h a t  p o i n t  o f  view it w a s n ' t  a v e r y  i m p o r t a n t  t h i n g  t o  
g i v e  up .  " 24,' 

t i L  , 1 - . i - ' - "  r r , ; L C _ J  cL-+,-.- - - C L  - !-&is rLg!-it L G  Y d - l u - i i  " *  ..,---- - L - -  

A t  t h e  h e a r i n g ,   c o u n s e l  described h i s  c l i e n t ' s  
c o n c e p t i o n  o f  h i s  s i t u a t i o n  as  fol lows:  

... H i s  s t a t e  of mind w a s  s u c h  t h a t  h e  had  
a l r e a d y  b e e n  t o l d  t h a t  it w a s  n o t  poss ib le  
f o r  him t o  a c h i e v e  c i t i z e n s h i p ,  t o  o b t a i n  
i t ,  r e t a i n  i t ,  w h a t e v e r  h e  w a s  a d v i s e d ,  
t h a t  t h a t  w a s  f o r c l o s e d  by t h e  program h e  
h a d  i n  mind f o r  h i s  f u t u r e  e d u c a t i o n .  H i s  
p l a n s  t e r m i n a t e d  a t  t h a t  t i m e  a t  t h e  
c o n c l u s i o n  of h i s  c o u r s e  a t  Brown. Whatever  
h e  d i d  a f t e r  t h a t  w a s  a s u b s e q u e n t  
deve lopmen t ;  a n d  a l t h o u g h  it i s  t r u e  t h a t  h e  
d i d ,  i n  f a c t ,  have  u n t i l  h i s  2 8 t h  b i r t h d a y  
i n  order t o  do s o m e t h i n g ,  h e  h a d  t e n  y e a r s  
f r o m  t h e  date of r e n u n c i a t i o n  which  would 
have  b e e n  1980 ,  t h a t  h e  h a d  u n t i l  t h a t  
t i m e ,  wh ich  w a s  c o n s i d e r a b l y  beyond t h e  
t h i n g  i n  Brown, t h a t  w a s  n o t  w i t h i n  h i s  
p l a n s .  So h e  d i d  n o t  f e e l  t h a t  h e  had  
l o s t  a n y t h i n g .  H e  h a d n ' t  g i v e n  up any- 
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t h i n g .  
g e t  it, and  so h e  d i d n ' t  f e e l  a f f r o n t e d  by 
t h e  c e r t i f i c a t e  o f  loss  o f  n a t i o n a l i t y .  
H e  d i d n ' t  t h i n k  t h e r e  w a s  a n y t h i n g  t o  
a p p e a l .  H e  h a d  a l r e a d y  been  g i v e n  a 
d e f i n i t i v e  answer  as t o  t h e  p o s s i b i l i t y  
of h i s  h a v i n g  c i t i z e n s h i p .  - 25 /  

H e  h a d  b e e n  t o l d  t h a t  h e  c o u l d n ' t  

A b e l i e f ,  u n t i l  a d v i s e d  t o  t h e  c o n t r a r y ,  t h a t  no g r o u n d s  exrs i  
fcr zr* ~ - ~ ~ - ~  -.. L.3r.J,j..\. .. >ustifies 2 &la.,. - as lcnc: d 35 t h e  1" p&?yC3$?: 
case. 

A s  a n  i n i t i a l  mat te r ,  w e  h a v e  d i f f i c u l t y  i n  a c c e p t i n g  t h a t  
o n  J u l y  8 ,  1970  be l ieved h e  w a s  r e n o u n c i n g  an  i n c h o a t e  
r i g h t  t o  c i t i z e n s h i p  n o t  c i t i z e n s h i p  h e  a c t u a l l y  p o s s e s s e d .  Even 
i f  h e  had  b e e n  c o n f u s e d  b e f o r e  J u l y  8 ,  1970 ( b e c a u s e  h i s  mo the r  
a l l e g e d l y  h a d  b e e n  c o n f u s e d )  a b o u t  h i s  t r u e  l e g a l  p o s i t i o n ,  t h e  
l a n g u a g e  o f  t h e  o a t h  o f  r e n u n c i a t i o n  a n d  t h e  s t a t e m e n t  o f  unde r-  
s t a n d i n g  h e  e x e c u t e d  t h a t  d a y  should .  have  b o r n e  i n  on him t h e  f a c t  
t h a t  h e  w a s  i n d e e d  r e n o u n c i n g ' c i t i z e n s h i p  r i g h t s  t h a t  h a d  v e s t e d .  

However, e v e n  a s s u m i n g ,  a r g u e n d o ,  t h a t   d i d  n o t  r e a l i z e  
h e  had  r e n o u n c e d  U n i t e d  S t a t e s  c i t i z e n s h i p ,  h e  o b v i o u s l y  knew h e  
h a d  f o r f e i t e d  a p e r s o n a l  r i g h t  r e l a t ed  t o  c i t i z e n s h i p .  
p a s s i v e  f o r  f o u r t e e n  y e a r s  w i t h  t h a t  knowledge seems t o  u s  i n -  
e x c u s a b l e ,  e s p e c i a l l y  when t h e  e f f e c t  o f  a p p e l l a n t ' s  n o n - a c t i 3 n  
w i t h  r e s p e c t  t o  a n  a p p e a l  i s ,  as w i l l  be d i s c u s s e d  below, t o  
p r e j u d i c e  t h e  o p p o s i n g  p a r t y .   c o n s u l t e d  c o u n s e l  i n  1983  
a b o u t  h i s  case. H e  h a s  n o t  d e m o n s t r a t e d  t h a t  t h e r e  w a s  any bar 
e x c e p t  t h e  o n e  h e  h i m s e l f  created t o  h i s  o b t a i n i n g  c o m p e t e n t  advice 
a n d  a c t i n g  o n  it l o n g  before h e  d i d  so.  The r u l e  i s  wel l- se t t l ed  
t h a t  where  a n y t h i n g  a p p e a r s  t h a t  would p u t  a n  o r d i n a r y  p e r s o n  upon 
i n q u i r y ,  t h e  l a w  p re sumes  t h a t  s u c h  i n q u i r y  w a s  a c t u a l l y  made a n d  
f i x e s  n o t i c e  upon t h e  p a r t y  as  t o  all t h e  l e g a l  c o n s e q u e n c e s .  
Hux v .  B u t l e r ,  339 F. 2d 696 ( 6 t h  C i r .  1 9 6 4 ) -  See a l so  Nett les  v. 
C h i l d s ,  1 0 0  F. 2d 952 ( 4 t h  C i r .  1 9 3 9 ) .   had  c a u s e  t o  move 
much s o o n e r .  I n  e f f e c t ,  i n  n o t  moving u n t i l  1985  h e  h a s  d e t e r m i n e c  
a t i m e  s u i t a b l e  a n d  c o n v e n i e n t  t o  h i m s e l f ,  s o m e t h i n g  t h a t  i s  n o t  
allowed by  t h e  r u l e  o n  r e a s o n a b l e  t i m e .  I n  re  Roney, s u p r a ,  n o t e  
2 3  .) 

T o  r e m a i n  

- 

25/ TR 8 5 ,  81. - 
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Why  d i d  n o t  i n i t i a t e  an  a p p e a l  by 1 9 7 9  i s  p a r t i c u l a r l y  
b a f f l i n g ,  a l t h o u g h  w e  t a k e  no  p o s i t i o n  on whether  i f  he  had 
a p p e a l e d  a t  t h a t  t i m e  - n i n e  y e a r s  a f t e r  t h e  Depar tment ' s  d e t e r -  
m i n a t i o n  of loss of h i s  n a t i o n a l i t y  - t h e  a p p e a l  would have been 
t i m e l y .  

For  a number o f  r e a s o n s   had good c a u s e  a t  l e a s t  by 
1 0 7 9  t o  h a v e  t a k e n  a c t i o n  w i t h  respect t o  h i s  c i t i z e n s h i p  s t a t u s .  
H i s  f i r s t  c h i l d  w a s  born  i n  1 9 7 9  i n  t h e  Uni ted  S t a t e s .  By t h a t  
d a t e  he  h a d ,  h e  s t a t e s ,  f i n a l l y  r e a l i z e d  he  had renounced Uni ted  

1 9 7 9  h e  seems t o  &ve d e c i d e d - t h a t  h e  might  wish t o  p r a c t i c e  
mea ic ine  i n  t n e  u n i t e d  States. Yet, h e  allowed f o u r  m o r e  y e a r s  t o  
p a s s  b e f o r e  t a k i n g  any a c t i o n  w i t h  r e s p e c t  t o  h i s  c i t i z e n s h i p  s t a t u !  

Ct 7c,-.c :~,t-c~~L~t.r 235 i-,ereL.' 2 ri$t.,t t-2 ?btT-<-- r l4 - : ?pnSh:? ,  3 x 7  - 

Through c o u n s e l ,  a p p e l l a n t  a r g u e s  t h a t  t h e  Department of 
S t a t e  had n o t  been p r e j u d i c e d  by t h e  d e l a y  i n  t a k i n g  t h e  a p p e a l ,  
"because  t h e i r  l a c k  o f  i n f o r m a t i o n  a b o u t  it b p p e l l a n t ' s  
r e n u n c i a t i o n  of  Uni ted  Sta tes  n a t i o n a l i t y 7  is b a s i c a l l y  t h e i r  own 
f a u l t .  26 /  The Department ' s  a g e n t s  , c o u n s e l  aaded, "made no  
e f f o r t  t o d i s s u a d e  t h i s  young man; " t h e y  made no e f f o r t  t o  g i v e  
him t i m e  t o  t h i n k  it over. They h a n d l e d  it i n  a way t h a t  I f i n d  
i n c o m p r e h e n s i b l e  ...." - 2 7 /  

W e  d i s a g r e e  w i t h  l e a r n e d  c o u n s e l .  There  i s  demons t rab le  p r e-  
j u d i c e  t o  t h e  Department .  

A p p e l l a n t  c o n t e n d s  t h a t  t h e  D e p a r t m e n t ' s  d e t e r m i n a t i o n  of 
loss  o f  h i s  n a t i o n a l i t y  s h o u l d  be r e v e r s e d  because  he  renounced h i s  
n a t i o n a l i t y  as a r e s u l t  of  e r r o n e o u s  a d v i c e  from t h e  C o n s u l a t e  
Genera l  a t  Mont rea l .  But  h i s  case rests s o l e l y  on s t a t e m e n t s  h e  
and h i s  mother  made many y e a r s  a f t e r  t h e  e v e n t .  Nothing of  r e c o r d  
c o r r o b o r a t e s  t h o s e  s t a t e m e n t s ,  however s ' i n c e r e l y  t h e y  have been 
made. W e  a re  t h u s  l e f t  t o  s p e c u l a t e  whether  a p p e l l a n t  w a s  i n d e e d  
m i s l e d .  The Department c o n t e n d s  t h a t  i t  i s  improbable  a n  
a u t h o r i z e d  o f f i c i a l  of t h e  C o n s u l a t e  G e n e r a l  would have g i v e n  
a p p e l l a n t  and h i s  mother  t h e  k i n d  of a d v i c e  h e  s a y s  h e  r e c e i v e d ;  
i t  w a s  t o t a l l y  a t  v a r i a n c e  w i t h  Depar tmenta l  i n s t r u c t i o n s  and 
g u i d e l i n e s  i n  e f f e c t  i n  1 9 7 0  r e g a r d i n g  c i t i z e n s h i p  r e t e n t i o n  r e q u i r l  
ments .  The Department  p o i n t s  o u t  t h a t  any c o n s u l a r  o f f i c i a l  who 

2 6 /  TR 82.  - 
2 7 /  13. - - 
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recommended that a citizen renounce United States nationality 
would have transgressed a fundamental and clearly understood 
caveat of the Department’s rule book. 8 Foreign Affairs Manual, 
225.6(c) (1969): “Consular officers should be particularly care- 
ful - not to recommend or urge renunciation for any reason wnatso- 
ever.” (Emphasis in original.) But how, at this distance from 
1970, can one fairly determine what appellant and his mother were 
told? How determine whether appellant was warranted in relying 
on the advice of an unidentified consulate employee with respect 
to citizenship retention requirements? Precisely because appel- 
lant, without l e g a l l y  s u f f i c i e n t  .ustification, allowed so many 
years to pass before asserting a claim to United States citizen- 
ship, the circumstances of July 8, 1970 and the immediately 
preceding period are difficult fairly to reconstruct. 

At the request of the Board, the Department elicited from 
Richard Sorg, the consul who administered the oath of renunciation 
to  a statement, dated February 21, 1986, about his re- 
collection of  renunciation: 

During my assignment to the lJ.S. Consulate 
General in Montreal I was the Administrative 
Officer and periodically filled in for the 
Passport and Citizenship Officer whenever 
he was absent. As I do not recall meeting 

  or any member of his family 
prior to his coming to the ConsQlate 
General on July 8, 1970 to formally re- 
nounce his U.S. citizenship, I can only 
surmise that it was the full-time Passport 
and Citizenship Officer who advised the 

 family about Jeffrey’s citizenship 
status. I recall that when I administered 
the Oath of Renunciation of U.S. nation- 
ality it appeared that Jeffrey was renoun- 
cing his citizenship willingly and that he 
had not been induced in any way to do so. 

As the case took place almost 16 years ago, 
I unfortunately cannot recall many details 
pertaining to it. 

Counsel for  made the following comments on Sorg’s 
statement in a letter to the Board dated March 19, 1986: 

Since his comments are in no way in conflict 
with the testimony already on the record, we 
have nothing f’drther to add except LG ncte 
1) That the matter was, in fact, handled as 
a p u r e l y  rolltine affair, by one of Mx.  

probably limited to administering the oath  
;*acc-’>~,-.- uciGAuLcf;ig 2nd t 2 a t  5-15 OWT? f U f i C T ; l O r I  w
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a f t e r  t h e  p a p e r s  had been p r e p a r e d .  2 )  Tha t  
h i s  i n a b i l i t y  t o  r eca l l  any of t h e  e v e n t s  
which happened 1 6  y e a r s  ago i s  u n d e r s t a n d a b l e  
i n  view of h i s  f a i l a r e  t o  make any n o t e s  or 
r e p o r t  c o n c e r n i n g  a m o s t  i m p o r t a n t  e v e n t  i n  
t h e  l i f e  of an  1 8  y e a r  o ld  c i t i z e n  o f  t h e  
Uni ted  S t a t e s ,  which might  have r e f r e s h e d  
h i s  r e c o l l e c t i o n  and makes h i s  s t a t e m e n t  t h a t  
t h e  ac t  w a s  done w i l l i n g l y  o f  d o u b t f u l  v a l u e .  

i n f o r m a t i o n  a t  a l l .  
3 )  flz does I I O t  =Id$’re,cs t h e  i S C l l P  of mrc- 

The s t a t e m e n t s  of  Sorg  and c o u n s e l  f o r   s imply  p o i n t  up 
t h e  se r ious  e v i d e n t i a r y  problems t h a t  c a n  p lague  a case when a n  
a p p e a l  h a s  been long- de layed .  
r e c o l l e c t i o n  of e v e n t s  of  J u l y  8 ,  1 9 7 0  w a s  f r e s h  n  t h e  minds o f  
a l l  concerned would have o b v i a t e d  t h e  k i n d s  of  d i f f i c u l t i e s  t h a t  
are p r e s e n t e d  by an  a p p e a l  t a k e n  a f t e r  so l o n g  a d e l a y .  
a b i l i t y  of  t h e  Department t o  a d d r e s s  and r e b u t   concen t lons  
h a s  p l a i n l y  been compromised by h i s  d e l a y .  

F i n a l l y ,  t h e r e  m u s t  be an  e n d  of l i t i g a t i o n  a t  some p o i n t ,  
and t h e  i n t e r e s t  i n  s t a b i l i t y  and f i n a l i t y  of a d m i n i s t r a t i v e  
d e t e r m i n a t i o n s  i s  e n t i t l e d  t o  g r e a t  we igh t  i n  t h e  c i r c u m s t a n c e s  
t h i s  case. 

E a r l y  a c t i o n  by  when t h e  

The 

of 

I n  o u r  judgment,  a p p e l l a n t  h a s  n o t  shown good c a u s e  why he  
c o u l d  n o t  have  e n t e r e d  an  a p p e a l  l o n g  b e f o r e  more t h a n  f o u r t e e n  
y e a r s  had e l a p s e d  a f t e r  h i s  r e c e i p t  of t h e  c e r t i f i c a t e  of  l o s s  of  
n a t i o n a l i t y  and n o t i c e  of h i s  r i g h t  of  a p p e a l .  W e  do n o t  c o n s i d e r  
a d e l a y  o f  t h i s  l e n g t h  and i n  t h e s e  c i r c u m s t a n c e s  t o  b e  r e a s o n a b l e  
w i t h i n  t h e  meaning of t h e  a p p l i c a b l e  l i m i t a t i o n  on a p p e a l .  

I11 

Upon c o n s i d e r a t i o n  of t h e  f o r e g o i n g ,  w e  h o l d  t h a t  t h e  a p p e a l  
i s  t i m e- b a r r e d  and t h a t  t h e  Board l a c k s  j u r i s d i c t i o n  t o  c o n s i d e r  
it on  t h e  merits. The a p p e a l  i s  h e r e b y  d i s m i s s e d .  




