
188 
A p r i l  30 ,  1986 

DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

I N  THE MATTER OF: J  M  d  1  R  

T h i s  i s  an  a p p e a l  from an a d ~ i n i s t r a t i v e  d e t e r m i n a t i o n  of  
t h e  Department  of S t a t e  t h a t  a p p e l l a n t ,  J  M  d  i  R  
e x p a t r i a t e d  h imse l f  on J a n u a r y  9 ,  1969 under  t h e  p r o v i s i o n s  of  
seckicf i  349( ; i )  ( 4 )  ( 3 )  Gf t h e  I I m , i s r a t i c n  and ' 1 - A - '  -.IU L ~ U ~ I ~ I  - - - 1  1 'I-. IJ ‘-LC. "-' L b . 7  ~y 

a c c e p t i n g  employment w i t h  t h e  Government of  Venezuela .  - 1/ 

The Department of  S t a t e  d e t e r m i n e d  on October  20 ,  1982 t h a t  
d  1 s R  e x p a t r i a t e d  h i m s e l f  by a c c e p t i n g  a  p o s t  a t  t h e  
Embassy of Venezuela i n  B e i r u t ,  Lebanon. I t  now s u b m i t s ,  a f t e r  
f u r t h e r  e x a m i n a t i o n  of  t h e  r e c o r d ,  t h a t  i t  c a n n o t  p r o v e  d  1 s R  
knew he was a  Uni ted  S t a t e s  c i t i z e n  when he  a c c e p t e d  t h e  a f o r e -  
ment ioned d i p l o m a t i c  p o s t .  A c c o r d i n g l y ,  t h e  Department  r e q u e s t s  
t h a t  t h e  Board remand t h e  c a s e  f o r  t h e  purpose  of  v a c a t i r L g  t h e  
c e r t i f i c a t e  of  l o s s  of  n a t i o n a l i t y  t h a t  was approved i n  d p p e l l a n t ' s  
name. 

The Board w i l l  g r a n t  t h e  r e q u e s t .  

1/ S e c t i o n  3 4 9 ( a ) ( 4 ) ,  8  U.S.C. 1 4 8 1 ( a ) ( 4 ) ,  r e a d s  a s  f o l l o w s :  - 
Set. 349. ( a )  From and a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t  

a  p e r s o n  who i s  a  n a t i o n a l  o f  t h e  Uni ted  S t a t e s  whe the r  by b i r t h  
o r  n a t u r a l i z a t i o n  s h a l l  l o s e  h i s  n a t i o n a l i t y  by  - 

( 4 ) ( A )  a c c e p t i n g ,  s e r v i n g  i n ,  or p e r f o r m i n g  t h e  d u t i e s  
o f  any o f f i c e ,  p o s t ,  or employment under  t h e  government 
o f  a f o r e i g n  s t a t e  o r  a  p o l i t i c a l  s u b d i v i s i o n  t h e r e o f ,  if he 
h a s  o r  a c q u i r e s  t h e  n a t i o n a l i t y  of  s u c h  f o r e i g n  s t a t e ;  o r  
( B )  a c c e p t i n g ,  s e r v i n g  i n ,  o r  p e r f o r m i n g  t h e  d u t i e s  of  
any o f f i c e ,  p o s t ,  o r  employment under  t h e  governnen t  o f  
a  f o r e i g n  s t a t e  o r  a  p o l i t i c a l  s u b d i v i s i o n  t h e r e o f ,  f o r  
which o f f i . c e l  pos t . ,  or employment an o a t h ,  a f f i r m a t i o n ,  
o r  d e c l a r a t i o n  of a l l e g i a n c e  1 s  r e q u i r e a ;  o r  . . . . 



A c o n s u l a r  o f f i c e r  o f  t h e  U n i t e d  S t a t e s  Embassy a t  C a r a c a s ,  
 e x e c u t e d  a c e r t i f i c a t e  o f  l o s s  o f  n a t i o n a l i t y  i n  

a p p e l l a n t ' s  name on  May 2 6 ,  1982.  2/  The o f f i c e r  c e r t i f i e d  t h a t  
d  1  R  a c q u i r e d  t h e  n a t i o n a l i t y  o f   by  b i r t h  t h e r e  
on   ;  t h a t  h e  a c q u i r e d  t h e  n a t i o n a l i t y  o f  t h e  U n i t e d  
S t a t e s  by  v i r t u e  o f  h i s  n a t u r a l i z a t i o n  i n  1943 ;  t h a t  h e  a c c e p t e d  
employment w i t h  t h e  Government o f   on  j a n u a r y  9 ,  1969 ;  
and  t h e r e b y  e x p a t r i a t e d  h i m s e l f  u n d e r  t h e  p r o v i s i o n s  o f  s e c t i o n  
?4Yla)!4!!!3! cf t k c  I ~ x i i g r l t i o n  3nd NationalFt;7 A c t .  - 3 /  

2/ S e c t i o n  358 o f  t h e  I m m i g r a t i o n  a n d  N a t i o n a l i t y  A c t ,  8 U.S.C. - 
1501 ,  r e a d s :  

S e c .  358. Whenever a d i p l o m a t i c  o r  c o n s u l a r  o f f i c e r  o f  t h e  
U n i t e d  S t a t e s  h a s  r e a s o n  t o  b e l i e v e  t h a t  a p e r s o n  w h i l e  i n  a 
f o r e i g n  s t a t e  h a s  l o s t  h i s  U n i t e d  S t a t e s  n a t i o n a l i t y  u n d e r  any  
p r o v i s i o n  o f  c h a p t e r  3  o f  t h i s  t i t l e ,  o r  u n d e r  any p r o v i s i o n  o f  
c h a p t e r  I V  o f  t h e  N a t i o n a l i t y  A c t  o f  1940 ,  a s  amended, h e  s h a l l  
c e r t i f y  t h e  f a c t s  upon which s u c h  b e l i e f  i s  b a s e d  t o  t h e  
Depar tment  o f  S t a t e .  I f  t h e  r e p o r t  o f  t h e  d i p l o m a t i c  o r  c o n s u l a r  
o f f i c e r  i s  approved  by t h e  S e c r e t a r y  o f  S t a t e ,  a  copy o f  t h e  
c e r t i f i c a t e  s h a l l  be f o r w a r d e d  t o  t h e  A t t o r n e y  G e n e r a l ,  f o r  h i s  
i n f o r m a t i o n ,  a n d  t h e  d i p l o m a t i c  o r  c o n s u l a r  o f f i c e  i n  which t h e  
r e p o r t  was made s h a l l  be d i r e c t e d  t o  f o r w a r d  a  copy o f  t h e  
c e r t i f i c a t e  t o  t h e  p e r s o n  t o  whom i t  r e l a t e s .  

3/ I t  i s  n o t  c l e a r  why t h e  c o n s u l a r  o f f i c e r  applied s u b - p a r a g r a p h  
TB) o f  s e c t i o n  3 4 9 ( a ) ( 4 )  t o  a p p e l l a n t ' s  c a s e .  D  1  R  w a s  a 
Venezue lan  c i t i z e n  i n  1969 when h e  a c c e p t e d  employment w i t h  t h e  
Venezue ian  Government ,  and  i t  would a p p e a r  t h a t  s e c t i o n  3 4 9 ( a ) ( 4 ) t A )  

' ) I  n s i lou ld  have  been  the g r o u n d s  Lor tile Z d i a s s y  ' s  d ~ L i 0 1 1 .  S e ~ i i o i i  JL(.;, 

(a ) (4)  ( B ) i s  i n t e n d e d  t o  a p p l y  t o  U n i t e d  S t a t e s  c i t i z e n s  who 
a c c e p t  f o r e i g n  government  employment b u t  do  n o t  h o l d  o r  a c q u i r e  
t h e  n a t i o n a l i t y  o f  t h e  f o r e i g n  c o u n t r y .  



The Depar tment  a p p r o v e d  t h e  c e r t i f i c a t e  o n  O c t o b e r  20 ,  1982.  
D e  10s R i o s  g a v e  n o t i c e  o f  a p p e a l  one  y e a r  l a t e r .  I n  December 
1985  he  f i n a l l y  p e r f e c t e d  h i s  a p p e a l .  - 4 /  

On A p r i l  3 ,  1986 t h e  Deputy A s s i s t a n t  S e c r e t a r y  f o r  C o n s u l a r  
A f f a i r s  s u b m i t t e d  t h e  a d m i n i s t r a t i v e  r e c o r d  upon which t h e  Depar t -  
m e n t ' s  d e t e r m i n a t i o n  o f  loss  o f  n a t i o n a l i t y  w a s  b a s e d  and  a 
memorandum i n  which t h e  Depar tmen t  r e q u e s t e d  t h a t  t h e  Board remand 
t h e  case so t h a t  t h e  Depar tmen t  m i g h t  v a c a t e  t h e  c e r t i f i c a t e  o f  
loss  o f  a p p e l l a n t ' s  n a t i o n a l i t y .  

The D e p a r t m e n t ' s  memorandum n o t e d  t h a t  t h e  r e c c r d  shci%;e3 t k 2 t  
i n  1967 t h e  Embassy a t  Caracas e x e c u t e d  a  c e r t i f i c a t e  o f  loss  o f  
n a t i o n a l i t y  i n  a p p e l l a n t ' s  name on  t h e  g r o u n d s  t h a t  h e  h a d  
e x p a t r i a t e d  h i m s e l f  i n  1965 b y  a c c e p t i n g  a p o s i t i o n  w i t h  t h e  
Venezue lan  M i n i s t r y  o f  Mines a n d  Hydroca rbons .  The D e p a r t m e n t ' s  
memorandum c o n t i n u e d :  

4 /  When it acknowledged a p p e l l a n t ' s  n o t i c e  o f  a p p e a l  i n  t h e  f a l l  
of 1 9 8 3 .  t h e  Board r e q u e s t e d  t h a t  h e  s u b m i t  a d d i t i o n a l  i n f o r m a t i o n  
a b o u t  h i s  c a s e .  A p p e l l a n t  d i d  n o t  r e p l y  t o  t h e  B o a r d ' s  l e t t e r .  
I n  J u l y  1985  t h e  Board a d v i s e d  a p p e l l a n t  by  l e t t e r  s e n t  t o  him 
t h r ~ u g h  t h e  Errbassy a t  C a r a c a s  t h a t  it would t e r m i n a t e  p r o c e e d i n g s  
u n l e s s  i t  h e a r d  f rom him p r o m p t l y .  A p p e l l a n t  r e s p o n d e d  t o  t h e  
Board  t h a t  h e  had  n o t  r e c e i v e d  t h e  C h a i r m a n ' s  O c t o b e r  1983  l e t t e r .  
m y  ~ n r  Board accestes2 zcpellznt's e x p l a n a t i o n  f o r  t h e  d e l a y  i n  
p u r s u i n g  h i s  a p p e a l ,  and  i n  December 1985 a p p e l l a n l ;  s u b m i t t e d  
p r o p e r  a p p e a l .  



A p p e l l a n t ' s  c a s e  was t h e n  r e f e r r e d  t o  t h e  
Depa r tmen t  f o r  a p p r o v a l  on  May 1 9 ,  1967 ,  
s h o r t l y  b e f o r e  t h e  Supreme C o u r t  d e c i d e d  
Af rov im v .  Rusk,  387 U.S. 253 ( 1 9 6 7 ) ,  on  
May 2 9 ,  1 9 6 7 . '  

On Sep tember  1 2 ,  1 9 6 7 ,  A p p e l l a n t  was a d v i s e d  
by t h e  Embassy t h a t  h i s  case had Seen referred 
t o  t h e  Depa r tmen t  f o r  a d e t e r m i n a t i o n  i n  
a c c o r d a n c e  :i.ith the Afroyirn d e c i s i o n ,  At t h a . t  

. . time iie was ~ ~ v l s e d  to use a 'v 'efiezgel&rL 2255- 
p c r t  with a U . S .  v i s a  t o  t r a v e l  t o  t h e  U . S  . . . .  
On J a n u a r y  9 ,  1969 A p p e l l a n t  a c c e p t e d  a 
p o s i t i o n  a s  M i n i s t e r  C o u n s e l l o r  f o r  P e t r o l e u m  
A f f a i r s  a t  t h e  V e n e z u e l a n  Embassy i n  B e i r u t ,  
Lebanon.  

The C e r t i f i c a t e  o f  L o s s  o f  N a t i o n a l i t y  w a s  
d i s a p p r o v e d  o n  O c t o b e r  2 9 ,  1 9 6 9 ,  b e c a u s e  
A p p e l l a n t ' s  1965  gove rnmen t  p o s t  was n o t  o f  a 
s u f f i c i e n t  l e v e l  t o  c a u s e  e x p a t r i a t i o n  u n d e r  
s e c t i o n  3 4 9 ( a ) ( 4 ) ( A ) .  However,  A p p e l l a n t  was 
n o t  n o t i f i e d  u n t i l  December 5 ,  1969 .  

On November 1 3 ,  1 9 6 9 ,  A p p e l l a n t  a c c e p t e d  a  
p o s i t i o n  a s  Gove rno r  f o r  V e n e z u e l a  b e f o r e  t h e  
O r g a n i z a t i o n  o f  P e t r o l e u m  E x p o r t i n g  C o u n t r i e s  
(OPEC) w i t h  t h e  r a n k  o f  Ambassador .  When h e  
was n o t i f i e d  i n  December 1969 t h a t  h i s  p r e v i o u s  
CLN h a d  b e e n  d i s a p p r o v e d ,  h e  was a l so  n o t i f i e d  
t h a t  h i s  p a s s p o r t  a n d  n a t u r a l i z a t i o n  p a p e r s  
w e r e  n o t  b e i n g  r e t u r n e d  b e c a u s e  h e  was o n c e  
a g a i n  w o r k i n g  f o r  t h e  V e n e z u e l a n  Government i n  
a  h i g h e r  c a p a c i t y .  L e t t e r  f rom Embassy 
C a r a c a s  t o  A p p e l l a n t ,  d a t e d  December 5 ,  1 9 6 9 .  

A p p e l l a n t  c o n t a c t e d  t h e  U.S. Embassy i n  
December 1 9 6 9 ,  c i t i n g  a s  i m p r o p e r  t h e  
D e p a r t m e n t ' s  f a i l u r e  t o  n o t i f y  him i n  O c t o b e r  
1969  t h a t  h i s  U.S. c i t i z e n s h i p  was r e i n s t a t e d .  

I n  
t o  
t o u  

Sep tember  1970 A p p e l l a n t  came t o  t h e  Embassy 
a p p l y  f o r  a t o u r i s t  v i s a  f o r  h i s  V e n e z u e l a n  
. r is t  p a s s p o r t .  A c t i o n  o n  h i s  v i s a  a p p l i c a -  

t i o n  w a s  s u s p e n d e d  b e c a u s e  h i s  c i t i z e n s h i p  
s t a t u s  h a d  n o t  b e e n  d e t e r m i n e d .  H e  s t a t e d  a t  
t h a t  t i m e  t h a t ,  b e c a u s e  t h e  Depa r tmen t  had 
t a k e n  t w o  y e a r s  t o  d e t e r m i n e  h i s  c i t i z e n s h i p  



s t a t u s  p r e v i o u s l y ,  a n d  b e c a u s e  h e  n e e d e d  t o  
t r a v e l  a t  o n c e ,  t h a t  h e  would  t r a v e l  t o  t h e  
U.S. on  h i s  V e n e z u e l a n  d i p l o m a t i c  p a s s p o r t . .  

Prom May 1 7 ,  1967 ,  when h i s  p a s s p o r t  a n d  
n a t u r a l i z a t i o n  p a p e r s  w e r e  r e t a i n e d ,  u n t i l  
p r e s e n t ,  A p p e l l a n t  t r a v e l l e d  e x c l u s i v e l y  as 
a V e n e z u e l a n . .  . . 
A p p e l l a n t  d i d  n o t  communica te  w i t h  t h e  
Eiiibassj7 f i i r t he r  u n t i l  1952, when rene>; ing  ~ ? L C  

p a s s p o r t s  o f  h i s  s o n s .  A t  t h a t  t i m e ,  h e  w a s  
a d v i s e d  t o  clear up  h i s  own U.S. c i t i z e n s h i p  
s t a t u s .  A p p e l l a n t  c o m p l e t e d  a q u e s t i o n n a i r e ,  
" I n f o r m a t i o n  f o r  D e t e r m i n i n g  U.S. C i t i z e n -  
s h i p "  o n  May 1 2 ,  1982 ,  accompan ied  by a f i v e  
p a g e  Af f i d a v i t .  

H e  s t a t e d  i n  t h a t  A f f i d a v i t ,  ' I  h e l d  t h e n  a n d  
s t i l l  h o l d  now, t h a t  u n t i l - t h e  US ~ s i ~ 7  
Embassy r e t u r n s  my US L Z i c /  p a s s p o r t  a n d  
C e r t i f i c a t e  o f  N a t u r a l i z a t i o n ,  and  k e e ~ s  
g r a n t i n g  m e  v i s a s  t o  e n t e r  t h e  US fsic/ i n  my 
V e n e z u e l a n  p a s s p o r t ,  t h u s  c o n s i d e r i n g  m e  a 
US /sic7 e x p a t r i a t e ,  I am f r e e  and  have  t h e  
r i g l i t  50 a c t  a n d  c o n d u c t  my l i f e  a s  a  
V e n e z u e l a n . '  A p p e l l a n t ' s  A f f i d a v i t  a t  3 ,  
p a r a g r a p h  2 3 .  

On October 2 0 ,  1982 t h e  Depa r tmen t  a p p r o v e d  
t h e  C e r t i f i c a t e  o f  L o s s  o f  N a t i o n a l i t y  o n  t h e  
g r o u n d s  t h a t  A p p e l l a n t  h a d  e x p a t r i a t e d  h i m s e l f  
on  J a n u a r y  9 ,  1 9 6 9 ,  u n d e r  s e c t i o n  3 4 9 ( a ) ( 4 ) ( B )  
o f  t h e  INA o f  1 9 5 2 ,  when h e  a c c e p t e d  t h e  
p o s i t i o n  o f  M i n i s t e r  C o u n s e l l o r  f o r  P e t r o l e u m  
A f f a i r s  a t  t h e  V e n e z u e l a n  Embassy i n  B e i r u t ,  
Lebanon.  

The D e p a r t m e n t ' s  memorandum c o n c l u d e d  t h a t :  

F o l l o w i n g  a  r e v i e w  o f  t h e  f a c t s  o f  t h i s  c a s e ,  
t h e  Depa r tmen t  h a s  d e t e r m i n e d  t h a t  i t  c a n n o t  
meet i t s  b u r d e n  t o  p r o v e  t h a t  A p p e l l a n t  knew 
h e  w a s  a  U.S. c i t i z e n  a t  t h e  t i m e  h e  a c c e p t e d  ' 

t n e  p o s t  o f  M i n i s t e r  C o u n s e i i o r  f o r  P e t r o l e u m  
A f f a i r s  a t  t h e  V e n e z u e l a n  Embassy i n  B e i r u t ,  
Lebanon .  The D e p a r t m e n t  t h e r e f o r e  r e s p e c t -  
f u i i y  r e q u e s t s  t h e  Boara t o  remand this c a s e  
t o  t h e  Depa r tmen t  so t h a t  s t e p s  c a n  be t a k e n  
t o  v a c a t e  t h e  h o l d i n g  o f  l o s s .  



I n  loss  o f  n a t i o n a l i t y  p r o c e e d i n g s  it i s  t h e  D e p a r t m e n t ' s  
b u r d e n  t o  p r o v e  t h a t  a  v a l i d  e x p a t r i a t i n g  a c t  was p e r f o r m e d .  - 4/ 
Inasmuch as t h e  Depar tment  h a s  c o n c l u d e d  t h a t  it i s  u n a b l e  t o  
p r o v e  t h a t  d e  10s R i o s  knew h e  was a  U n i t e d  S t a t e s  c i t i z e n  when 
h e  p e r f o r m e d  t h e  s t a t u t o r y  e x p a t r i a t i n g  a c t  i n  196.9, and  i n  t h e  
a b s e n c e  o f  e v i d e n t  e r r o r s  o f  f a c t  o r  l a w ,  t h e  Board  i s  a g r e e a b l e  
t o  t h e  D e p a r t m e n t ' s  r e q u e s t  t h a t  t h e  c a u s e  b e  remanded i n  o r d e r  
t h a t  it may v a c a t e  t h e  c e r t i f i c a t e  o f  l o s s  o f  n a t i o n a l i t y .  

The c a s e  i s  h e r e b y  remanded f o r  f u r t h e r  p r o c e e d i n g s .  - 5/ 
C 

cCo 
George  r a f t ,  Tejnber  

4 /  S e c t i o n  3 4 9 ( c )  o f  t h e  I m m i g r a t i o n  a n d ' N a t i o n a l i t y  A c t  8 U.S.C. 
r 4 8 1 ( c )  p r o v i d e s  i n  p e r t i n e n t  p a r t  t h a t :  

( c )  Whenever t h e  l o s s  o f  U n i t e d  S t a t e s  
n a t i o n a l i t y  i s  p u t  i n  i s s u e  i n  any  a c t i o n  o r  
p r o c e e d i n g  commenced on  o r  a f t e r  t h e  e n a c t m e n t  
o f  t h i s . s u b s e c t i o n  u n d e r ,  o r  by  v i r t u e  , o f ,  t h e  
p r o v i s i o n s  o f  t h i s  o r  any  o t h e r  A c t ,  t h e  b u r d e n  
s h a l l  be upon t h e  p e r s o n  o r  p a r t y  c l a i m i n g  t h a t  
s u c h  l o s s  o c c u r r e d ,  t o  e s t a b l i s h  s u c h  c l a i m  by 
a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  .... 

5/ Sectioil 7 . 2 i a j  of T i t l e  2 2 ,  ? ?  Co& " 2  Fe&i-al &yul&tions, L L  

~ F R  7 . 2 ( a )  p r o v i d e s  i n  p a r t  t h a t :  

... The  Board  s h a l l  t a k e  any  a c t i ~ n  i t  
c o n s i d e r s  a p p r o p r i a t e  a n d  n e c e s s a r y  t o  t h e  
d i s p c s i t i o n  of  c a s e s  a p p e a l e d  t o  i t .  




