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May 5 ,  1986 

DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

IN THE MATTER OF: G  D  W  

G  D  W  appeals an administrative determination 
ofr' t h e  f j e p r t m e n t  of State holding =ha t  he e x p a t r i a t e 2  kimse l f  cn 
August 28, 1978 under the provisions of section 349(a)(2) of the 

r n l q ~ ~ ~ t l c r -  and Nation-lity Act Sy m a k i n g  a formal. 2ecHaratloc cf 
aiiegiance LO Xexico. L/' 

voluntarily when he declared allegiance to Mexico and, if it be 
established that he did, whether he performed the act with the 
intention of relinquishing his United States citizenship. For 
reasons set out below, it is our conclusion that he acted volun- 
tarily and with the intention of abandoning United States citizen- 
ship. 
himself is accordingly affirmed. 

The principal issues we must decide are whether W  acted 

The Department's determination that Wellman expatriated 

I 

Wellman was born at  citizen 
parents on , and so became a national of both the 
United States and Mexico. 
Eribassy in 1963 and was issued a passport. 
issued to him in 1966. 
his father died. In 1972 his mother applied for a certificate 
of Mexican nationality for her son, who was then 16 years old, 
presumably so that he might obtain a Mexican passport. 
he obtained a third United States passport.. 

He was registered at the United States 
A second passp~rt was 

In 1970 when W  was 14 years old 

In 1973 

- I/ 
U.S.C. 1481(a) (2),provides: 

Section 349(a) (2) of the Immigration and Nationality A c t ,  8 

Section 349. ( a )  From and after the effective date of t h i s  Act 
a person who is a national of the United States whether by birth or 
naturalization, shall lose his nationality by -- 

. . .  
(2) taking an oath or making an affirmation or other 

--...- F--m?.l  declsr=?j~n of allegiar,ce to a f o r e l s n  s t a t e  or 
politlcill subdivlslon t n e r e o f . . . .  
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When he was about 18 years old, W  applied for 
admission to a Mexican university to study architecture. He has 
stated that the university authorities insisted that he submit 
proof of his Mexican citizenship, specifically, a Mexican passport. 
He alleges that he also required a Mexican passport in order to 
travel between Mexico and the United States, which he did frequently, 
and to live legally in Mexico. 

in order to o b t a i n  a :&xican passy;r=zt, c3n a;?slis=sr.t azst f i r s t  
apply for a certificace of i*lexican nationality i C ~ ~ r r \ i ) .  W  
accordingly completed an application for a ClQ' GII ,"(lay 2, 1375. 
Therein he expressly renounced his United States nationality and 
all allegiance to the United States, and declared fidelity and sub- 
mission to the laws and authorities of Mexico. He was then aged 
18 years and 11 months. 

A certificate of Mexican nationality was not issued to W  
until August 28, 1978, but his application for the certificate 
evidently sufficed to qualify him for a Mexican passport, for one 
was issued to W  immediately after he completed the application 
for the CMN. W  married a Mexican citizen late in 1978. In 
September 1980 he obtained a second Mexican passport. 

On May 19, 1981 W  visited the consular section of the 
United States Embassy at Mexico City. As noted in Embassy records, 
"Mr. W  came to apply for a U.S. ppt. He is 26 anu obtainee 
his last ppt. before he became 18." As a consequence of W  
visit, the Embassy sent a diplomatic note to the Department of 
Foreign Relations on June 12, 1981 to inquire whether he had ever 
been issued a certificate of Mexican nationality. The Department 
replied by note dated July 10, 1981, stating that W  had 
applied in 1972 for such a certificate (actually, as we have seen, 
his mother did so on  behalf), but proceedings had not 
been completed. Enclosed with the note was a copy of the appfica- 
tion  mother had completed in 1972. Shortly after the 
Embassy sent its note to the Department of Foreign Relations :aut 
before it had received a reply, the Embassy issued a B-1  visa to 

 in his Mexican passport. There is no indication in the 
Embassy's records whether the Citizenship and Passport Section and 
the Visa Section exchanged information at this time regarding 

 ' s case. 

W  visited the Embassy again on March 30, 1982. Accord- 
ing to Embassy records: 
he has a Cert. of Mex. Nat. and  Mexican Ppt., that he is 
Mexi.can and wants to immigrate to the U.S. He was asked. to bring 
the CMN and Mex. ppt. before we can do anything." 

"Mr.  came today and indicated that 

Cc ? k r c h  3 l s t  he r e t u r n e d  to the Embassy and exhibited a 
certificate of Xexican nationality (CIW) and. a Mexican pasapoiz .  
He executed an affidavit explaining why he ha6 appliec? for a CMN 
which reads as follows: 
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Its hard to explain mistakes you make in life, 
but when I was 18 years old and by law, had to 
resign one of my both nationalities I had. At 
that moment I was in college, here in Xexico, 
and had a very good oportunity /Eic';7 in 
college to go threw fiic7 and fbish. 
could I now /sic7 thzt 7 years later I would 
change goals-in-life and want to do something 
else. Its something I did without thinking 
111 t h e  f u t u r e .  Toclay 1 am marrreo ana nave 
a daughter. I am offered a good job in the 
USA. And I &onit mean I have bad jet= here.  
I am a /sic7 architect that is building and 
doing vzrywell in Mexico but I am looking 
for more things in life than this and the USA 
can offer them to me. On the othe 
have a place to live in San Diego wich jSic7 - 
is from my inlaws so it is not that I am 
planning to leave without nowing /sic/ 
were /Sic7 to live or were to work. 
Languzge-is no problem for me because I learned 
in an American school and spoke it at home 
always. I am sure that even thow /sic7 I did 
make a mistake in life it was without-looking 
further than the present I was at that time. 

How 

 also completed a questionnaire to facilitate aeter- 
mination of his citizenship status. After the Department of 
Foreign Relations had confirmed that a certificate of Mexican 
nationality had been issued to  and had sent the Embassy 
a copy of his application therefor, the Embassy, as required by 
law, executed a certificate of loss of nationality in  
name on May 24, 1982. - 2/ The Embassy certified that  

2/ 
1501, provides that: 

United States has reason to believe that a person while in a 
foreign state has lost his United States nationality urider any 
provision of chapter 3 of the title, or under any provision of 
chapter iV of t he  K a t i o n a l i t y  A c t  c;: 1342, zs L T S X ? ~ ,  5s s h . 1 1  
certify the facts upon which such belief is based to the 
Department of State, in writing, under regulations prescribed by 
the Secretary of State. 
consular officer is approved by the Secretary of S t a t e ,  a copy 
of the certificate shall be forwarded t~ the Attorne17 GeneralF 
f o r  his i ~ f c r z z t l o n  a r d  the C l p l i 3 ~ 2 ~ : i ~  or cojisillar ~ f f i c z  ' - 
which the report w a s  made shall 5e directei! to Ccrxzrc! zi copy of 
the certificate to the person to whom it relates. 

Section 358 of the Immigration and Nationality Act, 8 U.S.C.  

Sec. 358. Whenever a diplomatic or consular officer of the 

If the repor t  of t h e  c52lomatic or 
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acqu i r ed  bo th  United S t a t e s  and Mexican n a t i o n a l i t y  a t  b i r t h ;  
t h a t  he made a formal d e c l a r a t i o n  o f  a l l e g i a n c e  t o  Mexico; and 
the reby  e x p a t r i a t e d  himself  under t h e  p r o v i s i o n s  of  s e c t i o n  
349(a )  ( 2 )  o f  t h e  Immigration and N a t i o n a l i t y  A c t .  The Department 
approved t h e  c e r t i f i c a t e  on J u l y  1 5 ,  1 9 8 2  and s e n t  a copy t o  t h e  
Embassy t o  forward t o  a p p e l l a n t .  A n o t a t i o n  on t h e  Embassy's f i l e  
copy of t h e  ce r t i f i ca te  r e a d s  as  fo l lows :  "Approved by Dept. 
J u l y  1 5 ,  1 9 8 2 .  Mailed t o  Sub jec t  J u l y  2 9 ,  1982." A n o t a t i o n  on 
t h e  Embassy's passpor t  and n a t i o n a l i t y  c a r d  for W  snows c n e  
same in fo rma t ion .  

I1 

Before  proceeding w e  must d i s p o s e  of a j u r i s d i c t i o n a l  m a t t e r .  
The Department o f  S t a t e  determined on J u l y  15 ,  1982 t h a t   
e x p a t r i a t e d  h imse l f .  Three y e a r s  l a t e r  he e n t e r e d  an  appea l .  The 
q u e s t i o n  w e  must answer i s  whether t h e  appea l  may be deemed t o  be 
t ime ly  under t h e  l i m i t a t i o n  of t h e  a p p l i c a b l e  l i m i t a t i o n .  

The t i m e  l i m i t  on appea l  i s  w i t h i n  one y e a r  a f t e r  t h e  d a t e  on 
which t h e  Department approves t h e  c e r t i f i c a t e  o f  loss of  n a t i o n a l i t y .  
S e c t i o n  7 . 5 ( b )  (l), T i t l e  2 2 ,  Code o f  Fede ra l  Regula t ions ,  2 2  CFR 
7 . 5 ( b ) ( 1 ) 3 /  

- 3 /  2 2  CFR 7 . 5 ( b )  (1) provides  t h a t :  

A person  who contends  t h a t  t h e  Depar tment ' s  admin i . s t r a t i ve  
de t e rmina t ion  of loss of n a t i o n a l i t y  o r  e x p a t r i a t i o n  under 
C or' P a r t  50 o f  t h i s  Chapter  i s  c o n t r a r y  t o  law o r  f a c t ,  shall b3enci 

to appea l  such de t e rmina t ion  t o  the Board upon w r i t t e n  r e q u e s t  made 
w i t n i n  one year a f t e r  approvzil by the Department of t h e  c e r t i f i -  
cate cf l o s s  of n ~ t i ~ ~ ~ i i ~ y  or a certificate o €  e x p ~ t r i a t i c ~ ~ .  

s u b p a r t  
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An appea l  f i l e d  a f t e r  t h e  p r e s c r i b e d  t i m e  s h a l l  be den ied  
u n l e s s  t h e  Board de te rmines  f o r  good cause  shown t h a t  t h e  appea l  
cou ld  n o t  have been f i l e d  w i t h i n  t h e  l i m i t a t i o n .  22  CFR 7.5 ( a )  . ?/ 

Good cause  means a s u b s t a n t i a l  reason, one t h a t  a f f o r d s  a 
l e g a l l y  s u f f i c i e n t  excuse.  B l a c k ' s  Law Dic t iona ry ,  5 t h  Ed. ( 1 9 7 9 ) .  
Good cause  depends on t h e  c i rcumstances  of each p a r t i c u l a r  case, 
and t h e  f i n d i n g  of i t s  e x i s t e n c e  l i e s  l a r g e l y  w i t h i n  t h e  d i s c r e t i o n  
of t h e  j u d i c i a l  or a d m i n i s t r a t i v e  body be fo re  which t h e  cause  i s  
brought .  Wi lson  v .  Morr is ,  369 S.W, 2d 4 0 2 ,  (Ma. 1 9 6 3 ) -  Generallyr 
t o  m e e t  t h e  s t a n d a r d  of  good cause ,  a l i t i g a n t  must show t h a t  
f a i l u r e  t o  f i l e  an appea l  o r  brief i n  t ime ly  f a sh ion  w a s  ths 
r e s u l t  o f  some even t  beyond h i s  immediate c o n t r o l  and which w a s  t o  
some e x t e n t  un fo r seeab le .  Manaes v. F i r s t  Sta te  Bank. 572 S . W .  2 d  - 
1 0 4  (Civ.  App. Tex. 1978) ;  and C o n t i n e n t a l  O i l  C o . ,  v. Dobie, 552 
S . W .  2d 193 (Civ.  A p p .  Tex. 1 9 7 7 ) .  Good cause  f o r  f a i l i n s  t o  make 
a t i m e l y  f i l i n g  r e q i i r e s  a v a l i d  excuse a s  w e l l  as a m e r i t o r i o u s  
case. Appeal o f  Syby, 66 N . J .  Supp. 4 6 0 ,  167 A.2d 4 7 9  ( 1 9 6 1 ) .  
See a l s o  Wray v. Folsoin, 1 6 6  F. Supp. 390 (D.C. Ark. 1 9 5 8 ) .  

 contends  t h a t  h i s  d e l a y  i n  appea l ing  should be excused 
because he had never  been informed by e i t h e r  t h e  Department o f  
S t a t e  o r  t h e  Embassy a t  Mexico C i t y  o f  h i s  r i g h t  of a p p e a l ,  indeed ,  
d i d  n o t  know he had such r i g h t  u n t i l  s e v e r a l  y e a r s  l a t e r .  

Appel lan t  s t a t e s  t h a t  sometime i n  1 9 8 2  t h e  Departnent  of 
Foreign R e l a t i o n s  gave him a packe t  o f  pape r s  t h a t  inc luded  t h e  
ce r t i f i ca te  o f  loss of  n a t i o n a l i t y  (CLN) and cop ie s  o f  d i p l o m a t i c  
correspondence between t h e  Embassy and t h e  Department r ega rd ing  h i s  
case. T o  t h e  CLN w a s  a f f i x e d  t h e  seal  o f  t h e  Embassy. A n o t a t i o n  
on t h e  bottom o f  t h e  obverse  o f  t h e  CLN s t a t e d  t h a t  appea l  proce-  
d u r e s  w e r e  se t  o u t  on t h e  r e v e r s e .   s ta tes  t h a t  t h e  reverse 
w a s  b lank 

4/ 22 CFR 7 - 5  ( a )  p rov ides  t h a t :  - 
( a )  F i l i n g  o f  Appeal. A person  who has  been t h e  s u b j e c t  

of an  adverse  d e c i s i o n  i n  a case f a l l i n g  w i t h i n  t h e  purview o f  
s e c t i o n  7 . 3  s h a l l  be e n t i t l e d  upon w r i t t e n  r e q u e s t  made w i t h i n  
t h e  p r e s c r i b e d  t i m e  t o  appea l  t h e  d e c i s i o n  t o  t h e  Board. The 
appea l  s h a l l  be i n  w r i t i n g  and s h a l l  stzte w i t h  p a r t i c u l a r i t y  t h e  
~ezsof i s  for t h e  appeal. Tine appeal may be acctmparibeci b> i: 

l e g a l  b r i e f .  A n  appeal f i l e d  a f t e r  the  p r e s c r i b e d  t i m  s k L l  be 
den ied  u n l e s s  t h e  Board de te rmines  f o r  good cause  shown t h a t  t h e  
appea l  could n o t  have been f i l e d  w i t h i n  t h e  p re sc r ibed  t i m e .  
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A t  t h e  hea r ing  counse l  f o r  t h e  Department said it seemed 
i n c r e d i b l e  t h a t   should  have r e c e i v e d  h i s  copy of  t h e  CLN 
from t h e  Mexican a u t h o r i t i e s .  5/ However, she  i n d i c a t e d  t h a t  
a l t hough  t h e  Embassy had i n s i s t z d  t o  h e r  t h a t  i t  had mai led t h e  
CLN d i r e c t  t o  she unders tood t h a t  i n  1 9 8 2  t h e  Embassy 
d i d  n o t  m a i l  such  by r e g i s t e r e d  m a i l .  - 6/ 

n o t a t i o n s  t h e  Embassy made o n i t s  p a s s p o r t  and n a t i o n a l i t y  c a r d  
for  and i t s  f i l e  copy ~ > f  t h e  CLN, t h e  Embassy has prouuceu 
no ev idence  t h a t  it mai led t h e  CLN t o   
mis takenly  aGdressed t n e  CLN t o  t h e  Department of  E x t e r n a l  R e l a -  
t i o n s  o r  p u t  it i n  t h e  wrong envelope.  

Counsel f o r  t h e  Department a l so  expla ined  t h a t  she  had been 

?/ W e  n o t e  

W e  t h i n k   i s  e n t i t l e d  t o  be be l i eved .  Save €o r  t h e  

I t  could have 

t o l d  t h a t  someone a t  t h e  Embassy " g o t  l azy"  and had n o t  xeroxed 
t h e  r e v e r s e  of many c o p i e s  of  t h e  CLN form it used. 
t h a t  t h e  Embassy's f i l e  copy h a s  no appea l  p rocedures  on t h e  
r e v e r s e .  

5J T r a n s c r i p t  of Hearing i n  the i~iattel; of G  r  : , 
Eoard of Appe l l a t e  Review, February 1 2 ,  1986 ( h e r e a f t e r  r e f e r r e d  
t o  as " T R " ) .  pp. 48-51. 

6J T R  4 8 .  

_?/ TR 55,  56. 
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F e d e r a l  r e g u l a t i o n s  p r e s c r i b e  t h a t  when a c e r t i f i c a t e  of  loss 
of n a t i o n a l i t y  i s  s e n t  t o  an e x p a t r i a t e ,  he s h a l l  be informed t h a t  
he h a s  t h e  r i g h t  t o  t a k e  an appea l  t o  t h i s  Board wi th in  one y e a r  
a f t e r  approva l  of t h e  c e r t i f i c a t e .  2 2  CFR 50.52. 8/ C l e a r l y  
F  w a s  n o t  informed o f  h i s  r i g h t  of appea l .  Czunsel f o r  t h e  
Department argued a t  t h e  h e a r i n g ,  however, t h a t  when  r ead  
t h e  n o t e  02 the  obverse of t h e  c e r t i f i c a t e  of loss  of n a t i o n a l i t y  
t h a t  appea l  procedures  were t o  be found on t h e  r e v e r s e ,  he should 
have  i n q u i r e d  about his r i g h t  of r s c o u r s e ,  i f  he were t r u l y  

where t h e  Eoard of Appel la te  Review found t h a t  f a i l u r e  o f  t h e  
Department o r  a c o n s u l a t e  t o  a d v i s e  an e x p a t r i a t e  or' the right of  
appea l  w a s  n o t  material e r r o r  because t h e  person concerned knew o r  
had r ea son  t o  b e l i e v e  th 'a t  he had l o s t  h i s  c i t i z e n s h i p  and should 
have used t h a t  knowledge t o  a s c e r t a i n  what appea l  r i g h t s  he might 
have.  107 

The cases counse l  c i t e d  are n o t ,  however, a p p o s i t e  t o  
c a s e .  I n  t h e  c i t e d  cases, t h e  Depar tment ' s  de t e rmina t ion  of loss of 
n a t i o n a l i t y  w a s  made p r i o r  t o  November 30 ,  1 9 7 9 ,  t h e  e f f e c t i v e  d a t e  
of  t h e  p r e s e n t  r e g u l a t i o n s .  P r i o r  t o  November 30 ,  1 9 7 9  t h e r e  w a s  
no p r o v i s i o n  i n  t h e  f e d e r a l  r e g u l a t i o n s  a p p l i c a b l e  t o  t h e  Board t h a t  
an  e x p a t r i a t e  be informed of t h e  r i g h t  o f  appea l .  Although Depart-  
menta l  g u i d e l i n e s  ( 8  Fore ign  A f f a i r s  Manual 2 2 4 . 2 1  ( 1 9 7 7 ) )  p re-  
s c r i b e d  t h a t  c o n s u l a r  o f f i c e r s  should  inform an e x p a t r i a t e  o f  t h e  
r i g h t  of appea l  when forwarding t h e  CLN, t hose  g u i d e l i n e s  d i d  n o t  
have t h e  f o r c e  of l a w .  2 2  CFR 50.52 does ,  however, have t h e  f o r c e  
o f  l a w .  It  i s  n o t  permiss ive  b u t  peremptory.  

concerned abouc Lsss cf his e j f ; ~ = - c h '  -- .-**--*I?* a /  CollnceL c i t e ?  cases 

- 

22 CFR 50 .52  prov ides  t h a t :  

When an approved ce r t i f i c a t e  of loss of  n a t i o n a l i t y  o r  
c e r t i f i c a t e  of  e x p a t r i a t i o n  i s  forwarded t o  t h e  person t o  wnom 
it relates or  h i s  o r  h e r  r e p r e s e n t a t i v e ,  such person 0.r 
r e p r e s e n t a t i v e  s h a l l  be informed of t h e  r i g h t  t o  appea l  t h e  
Depar tment ' s  de t e rmina t ion  t o  t h e  Board o f  Appel la te  Review (Pa r t  
7 of t h i s  Chapter)  w i t h i n  one y e a r  a f t e r  approval  of t h e  certifi- 
c a t e  o f  loss of  n a t i o n a l i t y  or t h e  c e r t i f i c a t e  of e x p a t r i a t i o n .  
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Arguably, if  had been prudent he would have made in- 
quiries about whether he had any right of recourse, since he 
states that he was 'very upset when he learned of the loss of his 
citizenship. 11/ Asked whether he didn't want to ask someone 
about the rnatt.Fr,  replied: 

... I don't think I understood what an appeal 
was at the moment. I didn't live in the 
United States. Even though it was like an 
F-nericar? atmosphere I w e  w e r e  broucrht up in 
the Mexican customs. 
you don't question -- you don't. 
you, they tell you; and, basically, that's 
it. 

And you don't appeal, 
They tell 

Yes, it bothered me. But, on the other 
hand, when I turned over the page and it 
didn't have nothing, I said, 'Well, maybe 
this is just a form they filled out and in 
certain circumstances you can do something.' 

And it wasn't until later on that I really 
found out that I could do something about 
it. 12/ 

The sufficiency of  
is not at issue, although we find 
What is at issue is the fact that 

explanation to excuse his delay 
it not entirely unpersuasive. 
th tment and its agent, the 

Embassy, had a legal duty to inform  of his right of appeal 
and that they did not perform that duty. Furthermore, we perceive 
no prejudice to the Department in the premises. 
consider the appeal timely, and now proceed to consider the merits. 

We therefore 

I11 

The statute prescribes that a national of the United States 
shall lose his nationality by making a formal declaration of alle- 
giance to a foreign state. - 1 3 /  Nationality will not be lost, 

- 11,' TR 31, 3 2 .  

- 13/  Supra, note 1. 
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however, u n l e s s  t h e  c i t i z e n  d i d  t h e  p r o s c r i b e d  a c t  v a l i d l y  and 
v o l u n t a r i l y ,  and in t ended  t o  r e l i n q u i s h  United S ta tes  c i t i z e n s h i p .  
Vance v .  Te r r azas ,  44.4 U.S. 2 5 2  ( 1 9 8 0 ) ;  Afroyim v.  Rusk, 387 U . S .  
252  ( 1 9 6 7 ) ;  Nishikawa v. Du l l e s ,  356 U . S .  1 2 9  (1958);erkins v. 
Elg, 307 U . S .  325 (1939) .  

- 

It  i s  not 6is;uted t h a t  W  made a d e c l a r a t i o n  of  a l l e -  
g iance  t o  Mexico i n  t h e  € o r m  p r e s c r i b e d  by IJlexican law, and t h x s  
>laced  himself i n  submiss ion t o  t h e  l a w s  and a u t h o r i t i e s  of Mexico. 

S rcugh t  himself  w l t h i n  t h e  purview o f  t h e  s t a t u t e .  
i i i5 acL \n&s ie2zl j l -  s i t z f l c ien t  G Z ~ Z Z  r T + - z ~ ~ l  v..__ C & , - t p c  _ _ _ _  3 2 ~ " -  - , 2nd he tnus 

I n  law, it i s  presumed t h a t  one who performs a s t a t u t o r y  
e x p a t r i a t i n g  ac t  does so v o l u n t a r i l y ,  bu t  t h e  presumption may be 
r e b u t t e d  by t h e  a c t o r  upon a showing by a preponderance o f  t h e  
ev idence  t h a t  t h e  ac t  w a s  n o t  v o l u n t a r y .  - 1 4 /  

A t  t h e  h e a r i n g ,   counse l  gave t h e  fo l lowing  reasons  
why h i s  a c t  should be deemed i n v o l u n t a r i l y :  

I n  1 9 7 0 ,  when G  w a s  1 4 ,  h i s  f a t h e r  C  
passed  away. 
r e n  and now no husband, she  / s p p e l l a n t ' s  
mother7 f aced  f i n a n c i a l  ha rdsh ip .  
cho ice  b u t  t o  r e m a i r ?  i n  Mexico t o  raise and 
educa te  h e r  c h i l d r e n .  G  had no cho ice  
b u t  t o  l i v e  w i t h  h i s  mother i n  Mexico. 

Having been l e f t  wi th  f o u r  c h i l d -  

She had no 

From t i m e  t o  t i m e  M r .   found it neces-  
s a r y  t o  t r a v e l  t o  t h e   S t a t e s  t o  v i s i t  
h i s  grandmother and r e l a t i v e s .  
t r a v e l l e d  t o  t h e  Uni ted S ta tes  wi th  h i s  U.S. 
p a s s p o r t ,  he had d i f f i c u l t i e s  r e e n t e r i n g  
Mexico w i t h  i t .  
t o  r e s i d e  i n  Mexico wi thou t  a p p r o p r i a t e  
documentation.  

Though he 

And, of  course,  it i s  i l l e g a l  

14/ 
IT81 (c )  , prov ides :  

Sec t ion  3 4 9 ( c )  of t h e  Immigration and N a t i o n a l i t y  A c t ,  8 U.S.C. 

Whenever t h e  l o s s  of United S ta tes  n a t i o n a l i t y  i s  p u t  i n  issue 
i n  any a c t i o n  or  proceeding  commence6 on or  after khe enactzent c=f 
t h i s  subsec t ion  under ,  o r  by v i r t u e  o f ,  t h e  p r o v i s i o n s  of  t h i s  o r  
any o t h e r  A c t ,  t h e  burden s h a l l  be upon t h e  person o r  p a r t y  c l a iming  
t h a t  such loss occur red ,  t o  e s t a b l i s h  such claim by a Grepcficerance 
of  t h e  ev idence .  Except a s  o the rwi se  provided i n  subsec t ion  ( b ) ,  
a n y  person w h o  c o r n i t s  o r  per forms ,  GZ who has  committed or performed, 
any act. of e x p a c r l c t l o i i  ;r&cier tkc 2 r z ~ : ~ s : o ~ s  2f this or y?riy o~cher .Ace 
s h a l l  be presumed t o  have aone so voiuntarily, b u t  such ;,=resuaption 
may be r e b u t t e d  upon a showing, by a preponderance o f  t h e  ev idence ,  
t h a t  t h e  act  o r  ac ts  committed o r  performed were n o t  done v o l u n t a r i l y .  
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M r .   a p p l i e d  t o  t h e  Un ive r s i t y  of  
Anahuaz t o  s tudy  a r c h i t e c t u r e .  A l l  o f  h i s  
p rev ious  s t u d i e s  be ing  accomplished a t  
Ame'rican schoo l s ,  t h e  U n i v e r s i t y  w a s  
r e l u c t a n t  t o  a c c e p t  him; and,  a l s o ,  t hey  
reques ted  h i s  school  r e c o r d s .  

When they  f i n a l l y  accep ted  him, t hey  i n -  
s i s t e d  on s e e i n g  h i s  Mexican p a s s p o r t ,  a long  
w i t h  a l l  of h i s  o ther  documentation.  

But,  fu r thermore ,  wi tnout  tne p a s s p o r t ,  he 
w a s  i n e l i g i b l e  f o r  t h e  reduced t u i t i o n ,  
wi thout  which he would be unable  t o  a t t e n d .  

A v a l i d  Mexican p a s s p o r t  w a s  e s s e n t i a l  f o r  
M r .   t o  l i v e  i n  Mexico l e g a l l y ,  t o  
r e- e n t e r  from h i s  t r a v e l s ,  and t o  a t t e n d  t h e  
Un ive r s i t y  .... - 15/ 

Given t h e  i nes t imab le  worth of United S ta tes  c i t i z e n s h i p ,  t h e  
c o u r t s  have e s t a b l i s h e d  ve ry  s t r i n g e n t  s t a n d a r d s  t o  prove d u r e s s .  
See Doreau v .  Marsha l l ,  1 7 0  F. 2d 7 2 1 ,  724  ( 3 r d  C i r .  1 9 4 8 ) :  

I f  by reason o f  e x t r a r o d i n a r y  c i rcumstances ,  
an American n a t i o n a l  i s  forced  i n t o  t h e  
f o r m a l i t i e s  of  c i t i z e n s h i p  of a n o t h e r  
coun t ry ,  t h e  - s i n e  qua non - of e x p a t r i a t i o n  
i s  l ack ing .  There i s  no a u t h e n t i c  aban- 
donment o f  h i s  own n a t i o n a l i t y .  H i s  a c t ,  
i f  it can be c a l l e d  h i s  ac t ,  i s  i n v o l u n t a r y .  
H e  cannot  be t r u l y  s a i d  t o  be m a n i f e s t i n g  
an  i n t e n t i o n  o f  renouncing h i s  coun t ry .  On 
t h e  o t h e r  hand i t  i s  j u s t  as  c e r t a i n  t h a t  
t h e  fo r sak ing  o f  American c i t i z e n s h i p ,  even 
i n  a d i f f i c u l t  s i t u a t i o n ,  a s  a matter of 
expediency,  w i th  a t tempted  excuse o f  such 
conduct l a t e r  when crass material cons ide ra-  
t i o n s  sugges t  t h a t  c o u r s e ,  i s  n o t  d u r e s s .  

Economic c i rcumstances  have f o r c e d  many United S ta tes  c i t i z e n s  
t o  perform a s t a t u t o r y  e x 2 a t r i a t i n g  ac t .  But where economic 2uress 
has  been p leaded ,  t h e  c o u r t s  have demanded t h a t  t h e  p e t i t i o n e r  show 

223 F. 2d 551 (3 rd  C i r .  1 9 5 6 ) ;  Insogna v. Du l l e s ,  1 1 6  F. Supp. 437 
( D . D . C .  1953) .  P l a i n t i f f s  i n  t h o s e  cases performed an  e x p a t r i a t i n g  
a c t  during and a f t e r  Worlc? War I1 r e s p e c t i v e l y .  The c o u r t s  focr~d 

he CI she wzs faced  wi th  2 .;?ire econcrr,ic s i t 5 2 t i o n .  StFT" 7.7. I?12llns, 
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that plaintiffs had acted involuntarily because they had no choice; 
they were forced to jeopardize United States citizenship in order 
to subsist. 

Thirty years after Stipa and Insogna, the Ninth Circuit had 
occasion to consider what circumstances might amount to economic 
duress in the case of Richards v. Secretary of State, 752 F. 2d 
1413 (9th Cir. 1985). R e .  .-  Stipa and Insogna, the court said: 

. . .Cond i t i ons  of economic auress, Lc;wevs=r, 
have been found under circumstances far 
different from those prevailing here, In 
Insogna v. Dulles, for instance, the 
expatriating act was performed to obtain 
money necessary 'in order to live.' 116 
F. Supp. at 4'75. In Stipa v. Dulles, the 
alleged expatriate faced 'dire economic 
plight and inability to obtain employment.' 
233 F. 2d at 5 5 6 .  Although we do not 
decide that economic duress exists only 
under such extreme circumstances, we do 
think that, at the least, some degree of 
hardship must be shown. 752 F. 2d at 1419. 

'Counsel for  suggests that Richards stands for the 
proposition that only some degree of economic hardship need be shown 
to excuse performance of an expatriating act. We strongly disagree. 
In Richards the Court of Appeals was required to determine only 
whether the district court had erred in finding that Richards had 
been subjected to no econoinic pressures of any kind when he obtained 
naturalization as a Canadian citizen in order to preserve his 
employment. 
of duress. 
not erred, asserting that Richards had failed to prove he had been 
subjected to any economic duress. 752 F. 2d at 1419. 

need be shown is totally inconsistent with the proposition, which we 
consider sound, that only the most exigent circumstances may excuse 
doing an act that places the priceless right of citizenship in 
jeopardy. 

zbuzdzntly c l e a r  t h a t  if one h;)s a viable alternative, there is no 
duress. Jolley v. Immigration and Naturalization Service, 441 F. 
2d 1245, 1250 (5th Cir. 1971): 
based upon personal choice is t h e  essence of voluntariness." - 16/ 

It was not called upon to decide the standard of proof 
The Ninth Circuit concluded that the district court had 

Further, the theory that merely some degree of economic hardship 

Duress implies absence of choice. The case law makes it 

"But opportunity to make a decision 
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 argument runs this way: he was compelled by 
economic exigencies to live and study in Mexico; since he might not 
legally reside in Mexico without being documented as a Mexican 
citizen, he had no choice but to apply for a certificate of 
Mexican nationality. 

First of all,  situation does not appear to us to 
We find it scarcely distinguishable 

We are not persuaded by this argument. 

have been "extraordinary." 
from that of many other appellants who have come before the Board. 
They, l i k e  w e r e  d u a l  nationals of the Linited Sta tes  s d  
Mexico, raised and educated in Mexico, and because of the provisions 
of Mexican law, were required to nake an admittedly difficulr: 
decision at age 18 about which of their two citizenships to choose. 

16/ Continued. - 
This conclusion is even more manifest in light of 
analogous decisions which have considered claims 
of duress by aliens barred from citizenship 
because they sought exemption from military 
service. See 50 U.S.C.A. App. sec. 454(a); 8 
U.S.C.A. sec. 1426. Pressures beyond moral 
considerations, such as fear of retaliation or 
financial burden, have been rejected as sufficient 
grounds upon which to posit duress. 
v. United States, 5 Cir. 1961, 289 F. 2d 12; 
Jubran v. United States 5 Cir. 1958, 255 F. 2d 
81: Petition of Skender, 2 Cir. 1957, 248 F. 2d 

E.g., Prieto 

_ _  . - 
92, cert. denied, 355 U.S. 931, 78 S.Ct. 411, 
2 L.Ed.2d 413; Savoretti v. Small, 5 Cir. 1957, -~ 244 F. 2d 292. In each case 

'it was concluded that the alien had a 
free choice, that he chose to forego 
military service and must endure the 
conseqiieiicos , siid t h a t  there Y Z S  cc CEZ-  

cion in contemplation of law. The mere 
difficulty of this choice is not 
deemed to constitute duress. If the 
alien nade a free and deliberate 
choice to accept benefits, he w i l l  
be bound by h i s  e lec t ion .  ' Gordon & 
RosenfielZ, Immigration Law & 
Procedure, sec. 2.49d at 2-239 
(1970). 441 F. 2d at 1250 (n. 10). 
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Second, w e  do n o t  t h i n k  he has  proved t h a t  he w a s  s u b j e c t e d  
t o  d i r e  economic p r e s s u r e s .  H e  w a s  n o t  suppor t ing  h i s  mother: 
indeed ,  he was n o t  employed b u t  w a s  a s t u d e n t  and w a s  dependent 
on h i s  mother for  maintenance. That  he might have had t o  pay 
a h i g h e r  t u i t i o n  a t  u n i v e r s i t y  i f  he w e r e  no t  documented a s  a 
Mexican c i t i z e n ,  cannot  be deemed t o  be economic du re s s .  

Th i rd ,  a s  a m a t t e r  of l a w ,   had an a l t e r n a t i v e  t o  
p e r f o r m i n g  t h e  s t a t u t o r y  e x p a t r i a t i n g  ac t :  he could have op ted  

an a l i e n .  T h e r e  was no l e g a l  bar t o  h i s  doing so. Granted,  had 
he elected United S ta tes  c i t i z e n s h i p  he would nave had t o  1sa-e  
Mexico, renounce Mexican n a t i o n a l i t y  a t  a Mexican d ip loma t i c  o r  
c o n s u l a r  p o s t ,  and apply f o r  permiss ion  t o  e n t e r  Mexico as  a 
permanent r e s i d e n t .  The Department ma in t a in s  t h a t  it would have 
been feasible for him t o  have fol lowed t h e  foregoing  cou r se .  I n  
a memorandum submi t ted  a f t e r  t h e  h e a r i n g  a t  t h e  Board's r e q u e s t ,  
t h e  Department contended t h a t  t h e  procedure  t o  o b t a i n  a work 
pe rmi t  can be d i f f i c u l t  bu t  work p e r m i t s  can be ob ta inea .  

fsr sr,ikc< S t t ; t c s  ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ a ~ ;  2-2 ; 1 - ~ l i ~ s  I -  tr r e ~ F + n  j n  ?.(avi-CO 3s 

- i 7 /  

I n  r e f u t a t i o n  of t h e  Depar tment ' s  argument, counse l  for 
a p p e l l a n t  submits  t h a t  t h e  Department " i g n o r e s  t h e  problems of  
t r a v e l l i n g  i n t o  Mexico, the  f i n a n c i a l  consequences of s tudying  
there,  and t h e  a b i l i t y  t o  o b t a i n  e3.plzyment w i thou t  some s o r t  of 
a u t h o r i z a t i o n .  I' 18/ - 

17/ A t  t h e  hea r ing  on February 1 2 ,  1986,   a s s e r t e d  t h a t  it 
would be very d i f f i c u l t  (he seemed t o  imply imposs ib le )  fo r  a person  
who w a s  n o t  documented as a Mexican c i t i z e n  t o  l i v e  and work i n  
Mexico. TR 4 2  e t  -- seq .  The Board r eques t ed  t h a t  t h e  Department 
comment on  c o n t e n t i o n s .  I n  r e sponse ,  t h e  Department on 
A p r i l  4 ,  1986 informed t h e  Board as follows: 

According t o  o u r  Embassy i n  Mexico C i t y ,  there are 
approximately  2 8 0 , 0 0 0  Americans l i v i n g  i n  Mexico. 
Although it i s  d i f f i c u l t  f o r  d u a l  c i t i z e n s  t o  work 
i n  Mexico, it i s  n o t  t o t a l l y  i m p o s s i b l e . .  The pro-  
cedure  can be d i f f i c u l t  b u t  work p e r m i t s  can be 
ob ta ined .  Although t h e  Mexican Government does  n o t  
f a v o r  d u a l  n a t i o n a l i t y ,  t hey  w i l l  n o t  d e p o r t  a dua l  
n a t i o n a l  o r  harass him, f o r  t h e y  c o n s i d e r  nim t o  be 
a Mexican n a t i o n a l .  
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It i s  imposs ib le  a t  t h i s  t i m e ,  counse l  a s s e r t s ,  t o  o b t a i n  
permanent r e s idency .  H e  d i d  n o t  have a choice, she a r g u e s ,  t o  
document himself  o r  n o t  as  a Mexican. H e  cou ld  n o t  a f f o r d  t o  
a t ten l !  u n i v e r s i t y  i n  t h e  United States, and wi thout  proof of 
Mexican c i t i z e n s h i p  could n o t  a f f o r d  t o  a t t e n d  u n i v e r s i t y  i n  
Mexico. H e  could n o t  r e l o c a t e  t o  t h e  United S t a t e s ,  and d i d  n o t  

e d u c a t i o n ,  t r a v e l  and work i n  Mexico. 
7 v , l s f ;  * 3  to 1 ~ 3 ~ 2  k;.',s x,okher. I!e zseZe2 a ?Iexi.z~z? nesspctrt f o r  

I t  i s  n o t  necessary  t h a t  w e  de te rmine  whether Mexican l a w  
would have pe rmi t t ed   t o  r e s i d e  permanently and w o r k  i n  
Mexico a s  an a l i e n .  For, even i f  he might n o t  have done so 
l e g a l l y ,  he had ano the r  a l t e r n a t i v e  i n  the  eyes  of United States 
l a w :  he cou ld  have come t o  the  United States .  I n  1 9 7 5  he had 
close r e l a t i v e s  i n  t h e  United S ta tes ,  and,  o f  c o u r s e ,  there w a s  
no l e g a l  bar t o  h i m  s e t t l i n g  here. H e  has  s u b m i t t e d  no ev idence  
t o  suppor t  h i s  c o n t e n t i o n  t h a t  he cou ld  n o t  af ford  t o  move t o  
t h e  United States.  Q u i t e  p o s s i b l y ,  however, it might have been 
d i f f i c u l t  f o r  him t o  have elected t o  take t h e  foregoing  cou r se .  
W e  are n o t ,  therefore, i n d i f f e r e n t  t o  o r  unsympathetic w i t h  t h e  
p o s i t i o n  of a young person who would c o n f r o n t  t h e  need t o  
r e s t r u c t u r e  h i s  l i f e  i n  o r d e r  t o  p r e s e r v e  h i s  United States  
c i t i z e n s h i p .  B u t ,  has he been s u b j e c t e d  t o  d u r e s s ?  

To o u r  knowledge, the c o u r t s  have n o t  e x p r e s s l y  r u l e d  on t h e  
i s s u e  o f  whether one who would have t o  make a profound,  p o s s i b l y  
expens ive ,  a l t e r a t i o n  i n  l i f e  s t y l e  i n  o r d e r  t o  r e t a i n  United 
S ta tes  c i t i z e n s h i p  has  been s u b j e c t e d  t o  d u r e s s .  J u d i c i a l  
s t a n d a r d s  o f  proof of  d u r e s s  a re ,  however, m o s t  e x a c t i n g .  And 
t h e  cases make it clear t h a t  t h e  n e c e s s i t y  t o  make a d i f f i c u l t  
choice (which  i n  t h i s  case ar ises  s o l e l y  because Mexican l a w  
r e q u i r e s  such a cho ice  be made) i s  a fac t  i n  i t se l f  i n s u f f i c i e n t  
t o  s u s t a i n  a defense  of  d u r e s s .  

A t  t h e  hea r ing  counse l  f o r  a p p e l l a n t  cited as  p e r t i n e n t  t o  
h e r  c l i e n t ' s  case t h e  o b s e r v a t i o n  o f  t h e  c o u r t  i n  Acheson v. 
Maenza, 2 0 2  F. 2d 453,  4 5 9  (D .C .C .  1 9 5 3 ) ,  t h a t  the  l a w  does  n ~ t  
e x a c t  a crown of  martyrdom as a c o n d i t i o n  o f  r e t a i n i n g  c i t i z e n -  
s h i p .  Query:  can it f a i r l y  be s a i d  t h a t   would be 
"martyred"  by a f i n d i n g  t h a t  he w a s  not subjected t o  d u r e s s  
because ne could nave m a c e  an onerous  6hoice to  prGs2r-i-5 his 
United States  c i t i z e n s h i p  by coming t o  t h i s  count ry?  

I n  contemplacion of l a w ,   had t h e  oppor tun i ty  tr; asks 
a p e r s o n a l  choice, and d i d  so.  I t  i s  acco rd ing ly  ou r  conc lus ion  
t h a t  he  has n o t  r e b u t t e d  the s t a t u t o r y  presumption that he 
v o i u n t a r i l y  pledqed a l h 5 i z r x c  to ~riexi~co - 
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IV 

Although  voluntarily performed a statutory expatria- 
ting act, it remains for us to determine whether he had the requisite 
intent to relinquish United States citizenship. Vance v. Terrazas, 
444 U.S. 252 (1980). Under the court's holding in Terrazas, the 
government must prove by a preponderance of the evidence that 
appellant intended to forfeit his United States citizenship. 444 
U . S .  at 267. Intent, the court said, may be expressed in words 
3y fG.LGC z s  & fzix i-;feleT,," f rcn  ;>rc-:p2 CcP2!,zTt T r 7 ,  -t 2 5 0 .  ' T h e  
intent that must be proved is appellant's intent when ne made the 
proscriDed deciaration of allegiance to Xexico. Terrszas -z. Hzi5, 
653 F, Zd, 285 (7th Cir. 1981). 

 not only made a formal declaration of allegiance to a 
foreign state, an act that may be highly persuasive, but not 
conclusive, evidence of an intent to relinquish United States 
citizenship. Vance v. Terrazas, 444 U.S. at 261, citing Nishikawa 
v. Dulles, 358 U.S. 129, 139 (1958). But he a l s o  expressly re- 
nounced his United States citizenship and all fidelity to the United 
States. 

p- 

Express renunciation of United States citizenship has been held 
to nanifest an intent to relinquish United States citizenship. In 
Terrazas v. Haig, sEpra, the court found abundant evidence of the 
petitioner's intent to relinquish United States citizenship in his - + J ~ I I -  
i n g l y ,  knowingly and voluntarily acquiring a certificate of 
Mexican nationality, and in his subsequent conduct. 653 F. 2d at288. 
In Richards v. Secretary of State, the court held that "the 
voluntary taking of a formal oath of allegiance that includes an 
explicit renunciation of United States citizenship is ordinarily 
sufficient to establish a specific intent to renounce United States 

The trier of fact must, however, be satisfied that the citizen 
acted knowingly and intelligently in making a declaration of 
allegiance to a foreign state. Terrazas v. Haig, supra; United 
States v. Matheson, 532 F. 2d 809 (2nd Cir. 1975). 

Counsel for appellant contends that  did not act know- 
ingly and intelligently. In appellant's reply brief, counsel 
expressed tne foregoing contenrion .tilus : 

... In his application for the Mexican pass- 
port in 1975, the i)ept. Relaciones Exteriores, 
demanded that he sign a document of allegiance 
to Mexico which also contained a renunciation 
13f - -- -  , ,ALtec!  S ~ ; L ~ C S  cirizeEsA?ip. It was nr?r 

signed in r;he U.S. Embassy nor  was it sicjzed 
in f f a U.S. Consulate officer. 
Mr.  was not aware or advised of the 
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implications of signing ths: document, After 

intend to relinquish his U.S. citizenship. 
L much protest G  signed it but did not 

At the hearing,  questioned by his counsel, described 
as follows what happened when he applied for a certificate of 
Mexican nationality: 

Q Is this your handwriting? /Feferring - to I_ 

t h e  ap2licztio~ f o r  a czrtificate of Mnxira.r? n a t i o n a l i t v /  - - 
k No. I -- 
Q I'm pointing to the two places here: "Americana" 

and "Estados Unidos de Norte America." 

A I always manuscript handwriting. I didn't learn 
actually to hand print until I was in architecture .... 

Q Did you read this document before you signed it? 

A No. I remember that when I went in for my passport 
I filled out a Mexican passport application. I handed it i n ;  I 
waited in line. The man came back and I sort of remembered him. 
I was on the other side of the counter and he turned them around 
to me and just said, "Sign, sign, sign." That's what I d id :  I 
signed, signed, signed. A f e w  minutes later, I got a passport. 

Q It wasn't explained to you then? 

A No. 

Q 
of perjury? 

Do you realize that your testimony is under penalty 

A Yes. 

Q And you still maintain that it was never read to 
you? You'd read it and you've never understood it? 

A A hundred percent. 

Q Could you have taken it away from him? Could you 
nave neic i  ir. or w a s  it iieici I G L  you3 

A Well, he turned it around and he put them like this 
(indicating) and he heid my hand and said, "sign, sign, sign.: 
So at the moment it never occurred to me I would be signing 
something like citizenshi? -- or maybe I was t oo  young to realize 
t h a t  -,ouTd c i ~  t n a t  anyF;.lace /'sic/' j u s t  by  s i g n l r i c j ,  I doi i ' t  
know. I j u s t  w e n t  ahead and signed it. I didn't read it. 



225 

- I/ - 

Q Did you unders tand what r enunc ia t ion  meant? 

A I d o n ' t  t h i n k  so. I had one t h i n g  on my mind t h a t  
t i m e ,  and it w a s  -- I don't know -- " J u s t  g e t  my p a s s p o r t  and y e t  
i n t o  c o l l e g e " ;  and,  b a s i c a l l y ,  t h a t  w a s  it. _I 191 

Without more, a p p e l l a n t ' s  c o n t e n t i o n s  do no t  e s t a b l i s h  t h a t  he 
d i d  n o t  ac t  knowingly and i n t e l l i g e n t l y ,  While we do nct challencje 
K 's  good f a i t h ,  w e  must p o i n t  o u t  t h a t  t e n  years have e l a p s e d  

t i o n  of a l l e q i a n c e  t o  Mexico. 
and memory can be a s e i f - s e r v i n g ,  a k h o u y n  perhaps uriwittiny , 
i n s t rumen t ,  I n  1 9 7 5 ,  a l though  young, he w a s  of l e g a l  age ,  f l u e n t  
i n  Spanish,  and a u n i v e r s i t y  s t u d e n t .  Bar r ing  proof t h a t  he lacked  
c a p a c i t y  on t h e  day i n  q u e s t i o n  o r  t h a t  t h e  o f f i c i a l  who handled 
h i s  case a c t e d  d e c e i t f u l l y ,  w e  are unable  t o  conclude t h a t   
has  shown why he should be r e l i e v e d  o f  t h e  l e g a l  consequences o f  h i s  
d e c l a r a t i o n  of  a l l e g i a n c e  t o  Mexico. 

.3i:*cc ZY'C ;,et=r;si-,n C r  -":kick !?c crj..teni!s be 43lFz-7L-T c.ry-!..e =. A e r L z r ; ? -  
There i s  no evidence t o  bear  him o u t ,  

Counsel f o r  a p p e l l a n t  submi ts  t h a t   s o l e  o b j e c t i v e  w a s  
t o  o b t a i n  a Mexican p a s s p o r t ,  n o t  t o  s e v e r  h i s  t i es  t o  t h e  U n i t e d  
Sta tes  o r  " t o  advance h i s  o p p o r t u n i t i e s . "  %/ She f u r t h e r  asserts 
tnac h i s  l a c k  of i n t e n t  i s  demonstra ted by t h e  f a c t  t h a t  a f t e r  
making t h e  d e c l a r a t i o n  o f  a l l e g i a n c e  t o  Mexico he cont inued  t o  
t r a v e l  t o  t h e  United States  on a United States  p a s s p o r t  and by 
" h i s  e n t e r i n g  t h e  U . S .  Consulate  f o r  i t s  renewal , .  . * 'I 21'/ - 

of a l l e g i a n c e  t o  Mexico w a s  s imply t o  o b t a i n  documentation t o  pe rmi t  
him t o  c o n t i n u e  t o  l i v e ,  s t udy  and work i n  Mexico, h i s  motive i s  
i r r e l e v a n t  and does  n o t  e s t a b l i s h  l a c k  of i n t e n t  t o  r e l i n q u i s h  
United States c i t i z e n s h i p .  A p e r s o n ' s  f r e e  cho ice  t o  renounce 
United S ta tes  c i t i z e n s h i p  i s  e f f e c t i v e  whatever t h e  mot iva t ion .  
Richards  v. S e c r e t a r y  of  S t a t e ,  7 5 2  F. 2 d  1 4 1 3 ,  1 4 2 1  ( 9 t h  C i r .  
1985) .  

Even though  a l l e g e d  motive f o r  making a d e c l a r a t i o n  

Even i f  w e  a c c e p t  t h a t   d i d  use  a United S t a t e s  p a s s p o r t  
t o  t r a v e l  t o  t h e  United S t a t e s  a f t e r  he performed t h e  e x p a t r i a t i n g  
a c t ,  t h a t  i s  t h e  on ly  a c t i o n  s u g g e s t i n g  t h a t  he s t i l l  cons ide red  
himself  a United States  n a t i o n a l .  There i s  no r eco rd  of o t h e r  
a c t i o n s  t o  show he conducted h imse l f  as a United Sta tes  c i t i z e n  o r  
d i d  t h i n g s  t h a t  would raise  m a t e r i a l  doubt  about whether he i n t ended  
t o  r e l i n q u i s h  United S t a t e s  c l t i z e n s h l p .  
p a s s p o r t  e x p i r e d  i n  1 9 7 8 .  
and even t h e n  he o b t a i n e d  a U.S. v i s a  i n  h i s  Mexican p a s s p o r t  and 
presumably used t h a t  p a s s p o r t  t o  t r a v e l  t o  t h e  United S t a t e s .  

H i s  l a s t  United S ta tes  
He d i d  n o r  r;ry t o  r e i l e w  it u i i i i l  J u b s  2221 ,  

zsi/  T R  83.  
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On a l l  t h e  ev idence ,  w e  conclude t h a t  t h e  Department 
has  s u s t a i n e d  i t s  burden of  proof t h a t   in tended  t o  
r e l i n q u i s h  h i s  United States  n a t i o n a l i t y  when he a p p l i e d  f o r  
and ob ta ined  a c e r t i f i c a t e  of Mexican n a t i o n a l i t y .  

v 
- -  r?i=n ~ 0 ~ ~ 1 @ e r 3 + 1 o n  of tne f o r e o o i n u ,  w e  i i e r e ~ y  a l i i L C G  

t h e  Department ' s de t e rmina t ion  t h a t  a p p e l l a n t  e x p a t r l a t e d  
himself  by making a formal Cieclaration of aileglazlce LCJ 
Mexico. 

I \ r  

: t I f - . -  , ? ' I  L-- 
C '  

Howard Meyers, Member 




