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May 7 ,  1986 

DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

IN THE MATTER OF: J  A  M  - On Motion for 
Reconsideration 

The Board of Apellate Review on November 7 ,  1985 granted 
the Departzent of State's notian for recsnsideration of t h e  Board's 
cision, rendered June 21, 1985, on the appeal of  

determination that M  expatriated himself under the pro- 
visions oi section 345  (a) (1) of the Immigration anJ ~ a t i o n a l i t y  
A c t  by obtaining naturalization in Canada upon his own applica- 
tion. 

 7- T -? t J n ~ i  _ _  c? + h a  qc,avTJ rn7rarcan '  t h o  ~ c i - , ~ r t m c n t ' c  

The applicable regulations provide that if the Board grants 
a motion for reconsideration, it shall review the record, and 
then affirm, modify or reverse its original decision. 2 2  CFR 
1 . 9 .  fiaving carefully re-examinea the record in this case, the 
Board affirms its original decision. 
- 

I 

A brief restatement of the main facts is ir! order. M  
went to Canada in 1975 to live and work. He was naturalized as a 
Canadian citizen on Septenber 28, 1981. Six months later, 
apparently on his own initiative, he communicated with the United 
States Consulate General at Winnepeg to clarify his citizenship 
status. 

On March 31, 1982 he completed a form for determining United 
States citizenship, answering one question as follows: 

13. Did you know that by performing the 
act described in item 7 /naturalization in 
a foreign state7 - you migKt lose U ~ S .  citi- 
zenship? ..., 

Yes - United States does not permit 
dual citizenship. 

On June 1 7 ,  1982, in completing a second questionnaire 
concerning his intent in obtaining Canadian citizenship, he 

d5  IoL~ows:  an s . ~ . ~  (-1 li wo si ue Zi; on ;j 
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c i t i z e n s h i p ?  
j might have on 

I f  so ,  p l e a s e  
4 7 3 ~ 1  r e c o l l e c  
a s  possible, 
consu l  tatboas I 

your  
se t  

t i o n ,  
t h e  s 
If 

U.S. c i t i z e n s h i p ?  
f o r t h  t o  t h e  b e s t  o f  
w i t h  as  w ~ c h  &tail. 

ubs t ance  of  t h a t  
n u t ,  p l e a s e  e x p l a i n  

7 .  Did you make any a t t e m p t  t o  a v o i d  t h e  
performance of t h i s  a c t  ( t h e s e  ac t s )  ? 
I f  s o I  d e s c r i b e  a l l  a t t e m p t s  i n  d e t a i l .  
I f  n o t ,  p i e a s e  e x p l a r n  t h e  r e a s o n s  whl7 

you d i d  n o t  do so.  

We cou ld  n o t  a v o i d  i t  as  it %as 
n e c e s s a r y  t o  o b t a i n  Canadian e i t i z e n -  
shi? assurning you mean "zc t  of e x p a t r i a -  
r i o n "  - the  Canadian a u t h o r i t i e s  r .  

a l l o w  
t i n g  U . S .  c i t i z e n s h i p ;  so w e  are  now 
r e a p p l y i n g  t o  be U,S. c i t i z e n s  and 
becoming "Dual C i t i . z ens "  

- 
do n o t  

f 2 r s t d i*ge s t - i t i 7 eri s h i 1> T,.:' i t k 9  

(U. S.  & Canada) 

The underscored  words w e r e  i n s e r t e d  by M . 

The sale i s s u e  f o r  d e c i s i o n  w a s  whether  on a11 t h e  e v i -  
dence  i n t e n d e d  t o  r e l i n q u i s h  h i s  United S t a t e s  
c i t i z e n s h i p  when he o b t a i n e d  n a t u r a l i z a t i o n  i n  Canada. 

I1 

The Depar tment ' s  argument t h a t  t h e  Board over looked  and m i s -  
apprehended p o i n t s  of i a w  and f a c t  i n  i t s  o r i g i n a l  d e c i s i o n  res t :  
in t h e  main on t h e  Depar tment ' s  c o n t e n t i o n  t h a t  t h e  above-quoted 
words. of a p p e l l a n t  c o n s t i t u t e  a n  aumiss ion  t h a t  he i n t e n d e d  t o  r. 
i i n q u i s h  Uni ted  S t a t e s  c i t i z e n s h i p  when he o b t a i n e d  Canadian 
n a c u r a i i z a c i o n  six moncns ea r i i e r .  *rne uepar tment  points out. tz; 
under t h e  Supreme C o u r t ' s  h o l d i n g  i n  Vance v.  Terrazas,  4 4 4  U.S, 
2 6 0  (1980), i n t e n t  may be exp re s sed  in words o r  found as a f a i r  
inference from proven conciuct:; ano thac the Government b e a r s  the 
burden of proof  by only a. p reponderance  of t h e  evi i ience.  444 rj, 

i n  ~ h e  21;epar~:;lent 1 o p i n i o n  ~ 

2;; d o  P. ,- -7 ~ nppellailtl JLIorus, 
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s u f f i c i e n t l y  c lear  i n  t h e i r  meaning t o  m e e t  t h e  e v i d e n t i a r y  s t a n d a r d  
se t  by t h e  Supreme Court ;  f o r  t h e  Board t o  i n s i s t  t h a t  t h e  words are 
no t  c r y s t a l  c l e a r ,  i s ,  t h e  Department seems t o  say,  tantamount t o  
apply ing  an e v i d e n t i a r y  s t anda rd  t h a t  t h e  Supreme Court c a t e g o r i c a l l y  
r e j e c t e d  -- c l e a r ,  convincing and unequivocal  evidence.  4 4 4  U . S .  a t  
2 6 4 .  

W e  cannot  q u a r r e l  wi th  t n e  Depar-cmen-c's sr;atemenr; of t he  a p p l i -  
c a b l e  law. But w e  are  no t  prepared t o  ag ree  t h a t  i n  themselves  
appelian-c '  s words bespeak , zcjre ~ r c k ; r ; l ; ,  S-ac a c t  2 : ~ ~ ~ : ~ c : s t g r y  
i n t e n t .  Tnere is, i n  o u r  opinion, some reasori to q a c s ~ i ~ r i  kii-izuLsz 
N  was s a y i n 9  that he iritended i n  l 9 S 1  t c  abaindcr, C'r,lte=! 
S t a t e s  c i t i z e n s h i p .  Second, given c e r t a i n  doubts  w e  have about  h i s  
in tended  meaning, w e  b e l i e v e  t h a t  a comfor tab le  d e c i s i o n  cannot  rest 
e x c l u s i v e l y  o r  even mainly on these p a r t i c u l a r  words; t h e  t o t a l i t y  o f  
t h e  ev idence ,  i nc lud ing  h i s  proven conduc t ,  must a l s o  be s c r u t i n i z e d .  

I t  i s  obvious  t h a t   knew o b t a i n i n g  n a t u r a l i z a t i o n  i n  
a f o r e i g n  s t a t e  i s  e x p a t r i a t i v e .  
e x p a t r i a t i v e  and i n t e n t  t h a t  e x p a t r i a t i o n  should r e s u l t  from per-  
forming t h a t  p rosc r ibed  ac t  are, however, d i f f e r e n t  concepts .  
Proof of i n t e n t  i s  a problem d i s t i n c t  f r o m  t h a t  of proving knowledge. 

Knowledge t h a t  n a t u r a l i z a t i o n  i s  

A s  Wigmore p u t s  it: . . . ' I  s i n c e  I n t e n t  may be conceived of a p a r t  
f r o m  Knowledge, t h e  mode of  proving I n t e n t  i s  a problem d i s t i n c t  
from t h a t  of  p rov ing  Knowledge, even where t h e  l a t t e r  i s  a l s o  
c o n c u r r e n t l y  a v a i l a b l e . "  I1 Wigmore on Evidence, s e c t i o n  3 0 1 ,  p. 1 9 3  
3rd ed .  

The c o u r t  i n  Richards  v .  S e c r e t a r y  of  State, 753 F. 2d 1 4 1 3  
( 9 t h  C i r .  1 9 8 5 )  exp la ined  why knowledge a lone  t h a t  an act  i s  
e x p a t r i a t i v e  i s  i n s u f f i c i e n t  t o  war ran t  a f i n d i n g  of  loss of  c i t i -  
zensh ip .  

A s  w e  r ead  Afroyim and T e r r a z a s ,  a United 
S t a t e s  c i t i z e n  e f f e c t i v e l y  renounces h i s  
c i t i z e n s h i p  by performing an a c t  t h a t  
Congress has  des igna t ed  an e x p a t r i a t i n g  
ac t  on ly  i f  he means t h e  ac t  t o  c o n s t i t u t e  
a r e n u n c i a t i o n  o f  h i s  United States  
c i t i z e n s h i p .  6/ I n  t h e  absence of such 
an  i n t e n t ,  he aoes n o t  lose h i s  c i t i z e n s h i p  
simply by performing an e x p a t r i a t i n g  a c t  
even i f  he  knows t h a t  Congress has 
d e s i g n a t e d  t h e  ac t  a s  an e x p a t r i a t i n g  act.  
By t h e  same token ,  w e  do n o t  t h i n k  t h a t  
knowledge of e x p a t r i a t i o n  
law on t h e  p a r t  of t h e  a l l e g e d  e x p a t r i a t e  
i s  n e c e s s a r y  f o r  loss  of  c i t i z e n s h i p  t o  
r e su l t ,  Tt.q;ts, a percqn  r.,.%o p e r F ~ r m s  ~ 7 r )  

_. /C/ f o o t n o t e  ommitted7. - 
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expatriating act with an intent to 
renounce his United States citizenship 
loses his United States citizenship 
whether or not he knew that the act was 
an expatriating act, and, indeed, whether 
or not he knew that expatriation was 
possible under United States law. 753 
F. 2d at 1420, 1421. 

Intent, therefore, ?.,as ti; be proved Si; evider-ics ~ i i ~ s i  c l l a ( ~  
eviaence of xnowleage. In Richarcis, Lor example, t n e  petitioner 
made an oath of allegiance upon obtaining n a c u r a l i z a c i o n  in Gina62 
that included an express renunciation of all other allegiance and 
fidelity. He also later stated to United States authorities that: 
"I didn't want to relinquish U . S .  citizenship but as part of the 
Canadian citizenship requirements I did so." 753 F. 2d at 1422. 
Richards' statements coupled with his use of a Canadian passport 
to enter the United States, and registration at an American 
university as a foreign student supplied abundant evidence, in 
the cmrt's judgment, of a renunciatory intent. 

 made no such renunciatory oath, but six months 
after his naturalization wrote the words quoted above. A number of 
considerations leave us in doubt about the fair meaning to be 

. ascribed to  words. 

First, if his purpose was to state that he had had an intent 
in 1981 to relinquish citizenship, he could have so stated on the 
questionnaire he filled out in March 1982. Item 9 on the form 
read as follows: 

You should be aware that under United States 
law a citizen who has performed any of the 
acts specified in item 7 with the intention 
of relinquishing United States citizenship 
may have thereby lost United States citi- 
zenship. If you voluntarily performed an 
act specified in item 7 with the intention 
of relinquishing United States citizenship, 
you may sign the statemstnt below and return 
this form to us, and we will prepare the 
necessary forms to document your loss of U . S  
citizenship. If you believe that expatria- 
tion has not occurred, either because t h e  
act you perzormed was not voluntary or 
because you did not intend to relinquish 
D.s. citizenship, you shoulc! skip to item 
I U ,  and complete the remainder of this rorm. 
/Emphasis supplied./ - - 

M  skipped to Item 1 0  and complete6 the rest  cf the 
fo?L?n, quite possibly meaning to indicae that he "did not intend to 
relinquish U . S .  citizenship." Neither the consular officer who 
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recommended approval of the certificate of loss of nationality, 
nor the Department has addressed  non-completion of 
item 9. 

Seconii, he was plainiy wrong in stating tnac neitner tne unite6 
States nor Canada countenances dual nationality, He also betrayed a 

officer wiioiri ilt3 a i iegec i iy  inquired aD0u-c tne e t r2c r  oi rracura- 
lization on his ~ a i t e d  S t c i t e s  citizenship, anders tan2iAis  ths 
consular officer to say that h i s  citizenship would only be 
"suspended" and that he might "reapply" for it later. 

1 2 1-c n s i c r ;  cf ..I--& r r ~ i u c -  52 **$as pra';aLly k c l d  Li &  AS-^^^ 

So, we may ask, what was  trying to convey by 
answering as he did the key questions on the forms he completed? 
Is it merely that he knew naturalization is expatriative and 
that he was prepared to live with the consequences of his act? 
Or was he saying that he intended in 198i to relinquish his 
citizenship, but only for a moment, and later wanted to reclaim 
it? The confusion evident in his statements prevents us from 
concluding that they are in themselves sufficient to support a 
finding of an earlier intent to relinquish citizenship. 

For the words cited by the Department to have relevance to 
the issue of  intent they must be measured against 
all the evidence in his case, for the trier of fact must make a 
judgment, based on all the evidence)whether the individual comes 
within the terms of an expatriation provision and intended to 
relinquish citizenship. 4 2  Op. Atty. Gen. 397 (1969), explaining 
the impact of Afroyim v. Rusk, 387 U.S. 253 (1967), noted with 
approval in Vance v. Terrazas, 4 4 4  U.S. at 262. 

So, even if  words were considerEd to suggest a 
prior intent to relinquish his citizenship, it would seem unfair 
to stop our analysis at that point. 

Even in cases where a person has expressly renounced United 
States nationality before a foreign official in the C O L L E ~  of 
becoming naturalized or swearing an oath of allegiance, the courts 
have examined all relevant factors to determine whether there might 
be any reason to conclude that the actor lacked the requisite 
intent. See Terrazas v. Haiq, 653 F. 2d 285 (7th Cir. 1981) and 
Richards v. Secretary of State, supra. --- 

 naturalizaticn may be persuasive evidence of an 
intent to relinquish United States citizenship, but It is not, 
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c o n c l u s i v e  e v i d e n c e  o f  such  a n  i n t e n t .  Vance v .  Te r r aza s ,  4 4 4  
U,S. a t  2 6 1 .  O ther  evbdence  must be adduced. H i s  p o s t -  
n a t b r a l i z a t i o n  s t a t e m e n t s  a s i d e ,  which are  n o t  contemporaneous 
w i t h  h i s  n a t u r a l i z a t i o n  and i n  o u r  v iew i n s u f f i c i e r t l y  p r o b a t l v e  
t o  dispcjse of die issue c;f i n t e n t ,  ths L ~ C G L ~  S1iSX:S 3,tL;er 
words or  a c t i o n s  t h a t  c o u l d  r e a s o n a k l y  Ire c o n s t r u e d  t o  e x p r e s s  a 

o b t a r n e d  and t r a v e l l e d  O K  z Canadian p a s s p o r t ,  o r  t h a t  he  h e i d  
~ - I ? - _  - ^ -  -1 L e r i c l i l C i a L o i y  hiii pULpukt;.. L f l e L e  Li iiu I L i  *-cz \ - i i i t L  --.= 

- 1  ,-d7-..?- - -  - 
- - I  - _  I----- 

.-^= .- c - .L - _  _ - "  
C & )  * .- -  A *  FA-.- - 

rnb 7 4- vc;ll~ * l_. . ._ "E his 
l i v e d  i n  Canada f o r  a numDer o f  y e a r s  and a d m i t t e d l y  v o t e d  mere, 
are  n o t  i n  themse lves  a c t s  i n  d e r o g a t i o n  of  Uni ted  S t a t e s  z i c i z e n -  
s h i p  

i n  o u r  o r i g i n a l  op in ion .  I w e  n o t e d  f a v o r a b l y  M '  s 
c o n s i s t e n t  f i l i n g  of Uni ted  S t a t e s  income t a s  r e t u r n s  b e f o r e  and 
aEt2r  n a t u r a l i z a t i o n  as  e v i d e n c e  of a c o n t i n u i n g  a t t a c h m e n t  +-o t h e  
Uni ted  S t a t e s . .  The Department  c o r r e c t l y  p o i n t s  o u t  t h a t  he had a 
l ega l  o b l i g a t i o n  t o  f i l e ,  and g o e s  on t o  s p e c u l a t e  t h a t  a f t e r  
n a t u r a l i z a t i o n   f i l e d  r e t u r n s  i n  order  t o  b u i l d  a case 
for non-abandonment of United Sta tes  r i a t iona l i  t y  Two o b s e r v a t i o n s  
may a p p r o p r i a t e l y  be  made w i t h  r e s p e c t  t o  t h e  D e p a r t m e n t 8 s  s t a t e m e n t s ,  
The Depar tment ' s  own g u i d e l i n e s  s t a t e  t h a t  r e g u l a r  f i l i n g  of r e t u r n s  
and payment o f  Uni ted  S t a t e s  income t a x e s  may be a n  i n d i c a t c r  of 

1 9 8 0 ,  I n  c o u n t l e s s  c a s e s  where t h e  c i t i z e n  f i l e d  no Uni ted  S t a t e s  
income t a x  r e t u r n s  e i t h e r  b e f o r e  o r  a f t e r  n a t u r a l i z a t i o n ,  t h e  
Department  h a s  m a i n t a i n e d  t h a t  non- performance of t h a t  o b l i g a t i o n  
w a s  one s i g n i f i c a n t  i n d i c a t o r  of  a n  i n t e n t  t o  r e l i r i q u i s h  Uni ted  
S t a t e s  c i t i z e n s h i p .  Here, however,  t h e y  d ismiss  a s  i r r e l e v a n t  

 e x e c u t i o n  of t h i s  o b l i g a t i o n  o f  a U.S. c i t i z e n .  
Nor are w e  w i l l i n g  t o  a c c e p t  t h a t  he f i l e d  r e t u r n s  a f t e r  h i s  
n a t u r 3 l i z a t i o n  &cause  he c a l c u l a t e d  he  c o u l d  b u i l d  a case f o r  
r e t e n t i o n  of h i s  c i t i z e n s h i p .  W e  f i n d  no b a s i s  i n  t h e  r e c o r d  t o  
w a r r a n t  s u c h  a c o n c l u s i o n .  I n  b r i e f ,  h i s  c o n s i s t e n t  f i l i n g  s h o u l d  
be r e g a r d e d  a s  a p o s i t i v e  f a c t o r ,  W e  n o t e  a l s o  t h a t  F  
h a s  f a m i l y  t i e s  t o  t h e  Uni ted  S t a t e s ,  a f a c t o r  t h e  Depar tment ' s  
g u i d e l i n e s  f o r  d e t e r m i n i n g  i n t e n t  rr.ake c l ea r  r a y  a l s o  s u p p o r t  a 
f i n d i n g  of l a c k  of i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p .  

. .  . ,  i n t e c t  retain c i t i z e n s n a p -  Circ.;iar pAlrqrz;rL l , y t : 7 ,  ;Auq;usr, 2 7 ,  

3urveying t h e  e n t i r e  r e c o r ?  we ques t io f i  w h e t h e r  a .ppel la .nt  i-;ad 
a s p e c i f i c  i n t e n t  t o  r e l i n q u i s h  h i s  Uni ted  S ta tes  c i t i z e n s h i p .  He 
becane  a Canadian c i t i z e n  i n  September 1981.  S i x  months l a t e r  i n  
March 1982 he made a c a n d i d  d i s c l o s u r e  t o  Uni ted  S t a t e s  a u t h o r i t i e s  
a b o u t  his n a t u r a l i z a t i o n .  3f c o u r s e r  a s  t h e  Department s u g g e s t s ,  
h e  might  have  c c n c l u d e d  t h a t  he made a x i s t a k e  ir;  1981, i i l t e n d l ~ g  
at t h a t  moment t o  abandon Gni.ted S t a t e s  c i t i z e n s h i p  b u t  t h e n  q u i c k l y  
u.ecided ?r? cry to re-estzh?ish h . i s  it& States citizenship, 'Vk 
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think, however, it is no less plausible that he was simply concerned 
he might have expatriated himself and decided he should endeavor to 
establish that he had not intended to do so. Moreover, had 

 as the Department maintains, consciously decided in 
March 1982 to try to re-establish his citizenship, is 5.t plausible 
to assume he would have been so artless as to answer question #13 
in March 1982 and questions 8 6  and 7 In Sune 1 9 8 2  i n  the ;T,;;,T;~cT k2 
did? We think not. Rather, his statements, in our opinion, be- 
;,,& cl-.g- ar* o-:exly -C^-i* A ~ ~ ~ ~ 1 : : ~ ~ : ~ ~  " 

X a c !   delayec? fsr a navber of yesrc to c l a r i f ; ~  h i s  
citizenship status, there might be a stronger reason to infex an 
original intent to relinquish citizenship. The very brief interval 
between his naturalization and his airing the issue, however, 
injects an additional element of doubt about his specific intent at 
the critical moment. Nothing in the record indicates that a 
sudden change occurred in his fortunes that led him to calculate 
it would now be advantageious to recover his United States nation- 
ality; indeed, he seems to have conducted himself as he did prior 
to naturalization. If he intended to relinquish his United States 
citizenship, it is not improbable that he would have remained 
passive and contented himself with his newly gained Canadian citizensh 

The evidence of  intent to relinquish citl 1 zen- 
ship thus seems to us to be finely baianceci. He made no express 
renunciation of aliegiance to the United. States when he obtained 
naturalization, but knew naturalization was expatriative, and 
unwisely proceeded in the face of that knowledge. 
conduct does not bespeak a renunciatory intent. 
probable that one who intended to relinquish citizenship would 
behave as he did? In determining intent, the trier of fact must 
balance the evidence and draw a firm conclusion from it. While 
one would wish for clear-cut evidence of intent to renounce or 
retain citizenship, one seldom finds it in cases like this one. 
Objective facts must be weighed to make a rational and comfortable 
decision. We must ask whether  knowingly and 
intelligently intended that his naturalization should lead to 
relinquishment of his United States citizenship. 
to conclude on all the evidence that he so intended. Facts do not 
assess themselves; the trier of fact must do so. As we assess the 
facts, they are at least in equilibrium. 

Yet, his other 
Is it more or less 

We are unable 

I11 

Upon consideration of the foregoing, we hereby affirm the 
Board's decision of June 21, 1985 which reversed the Department's 
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determination that  expatriated himself when he obtainec 
naturalization in Canada. 



235 
- 9 -  

I welcomed the 30ard'S decision to,grant the Department's 
motion for reconsideration of its decision rendere? June 21, 
1935 on the appe31 of J  A  . I had hope3 
that the other two mernbers of the 3oard would, after further 
reflection, see the error of their ~ ~ s y s  and agree with the 
Qep2rtment's pgsition that Y  expatriate? bizself 
under the provisions of Section 349(a) (1) of the Immigration 

his 3 w r 1  applicatio?. 
.,?+ ylti3q,31;ty qct 5;. 3 h e - . : , : n r .  u L a . . L , A , L 3  ?2t~ralizati~n i;; C ~ i 1 3 ? a  0 2  

- 4  
. i 1- - c . -  sct;:<?z 1--; p - 1 c  J Z  - - 3  ur .. ... :22-: 

persisted irl t h e  error i ~ h i c ?  I f e e l  peraezte.? th331r ~ r i q i - s l  
~roinion. Their latest opinion ?iiJds little enlight-nment an3 in 
fact even further obfoscates the ~ 1 3 t l r - 1  issue in this case. This 
issue is that of 's i?tent at the time he  conmittecf 
the expatriating act. I continue af the view that 

's intent is clearly ascertainable from his own 
worls. My reasons for this view were fully stated in my 
Qrigiqal dissenting opinion, and there is no ~ o i n t  in repeating 
t5em here. I w o u l d  only add t h e  cgmment that the inferences 
which the other two members of tie 3oard draw from 

's su5sequent conduct which is asserte3 to 5 a l a n c e  
out 's words so that a state of equilibriu~ is 
reached, constitute a serious xisconcepiion of the totality of 
the evidence. The fuydanental f a c t  is that the record contains 
the words of X  which clearly est35lish his intent at 
the t i ~ e  at t h e  expstri3ting act. I~fererices to be jrad.i?  fro^ 
subsequent conduct are necessarily highly subjective. I am 
satisfied that inferences to be drawn from 's 
actions which are cited by the other two Board Vembers bear out 
the intent established by his words, rather than cast doubt 
upon it. 




