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DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

I N  THE MATTER OF: F  R l  d   

T h i s  i s " a n  a p p e a l  t o  t h e  Board o f  A p p e l l a t e  R e ~ ~ i e s i  frcr, a n  
a d m i n i s t r a t i v e d e t e r m i n a t i o n  o f  t h e  Department of  S t a t e  t h a t  appe l -  
l a n t ,   expa t r i z t e5  hLr ,ac lE  cc 
October  1 9 ,  1951 under  t h e  p r o v i s i o n s  o f  s e c t i o n  4011f)  o f  t h e  
N a t i o n a l i t > i  A c t  o f  1940 by making a for.r.21. ren?:?ci3-t..i.m zf h i s  Y?i tsr? 
c t > & , T r  - - L <  ,?rn7 1 : L 7 -  3 -.-.. r ,-.--,. - 2,i-,s.L L1- "z .7:  - - . . - . . ,  
u cu c b r  I-u C A V ~ I G A A  d x ;  I_"- G C& -&....LA. - -  ,Lr-iJ. -cG s ,LC..LZS 

a t  Nuevo Laredo,  Mexico. - 1/ 

The Department on October  6 ,  1953 approved t h e  c e r t i f i c a t e  o f  
l o s s  o f  n a t i o n a l i t y  t h a t  w a s  execu t ed  i n  a p p e l l a n t ' s  name. D r .  d e l  

 e n t e r e d  t h e  a p p e a l  on  J u l y  1 9 ,  1985.  The e x t r a o r d i n a r y  i n t e r v a l  
between a p p r o v a l  o f  t h e  c e r t i f i c a t e  o f  l o s s  o f  n a t i o n a l i t y  and 
i n i t i a t i o n  o f  t h e  a p p e a l  r a i s e s  an  i n e v i t a b l e  t h r e s h o l d  i s s u e :  
whether  t h e  Board may e n t e r t a i n  a n  a p p e a l  so l o n g  de l ayed .  For  t h e  
r e a s o n s  s t a t e d  belcw,  i t  is  o u r  j u d p e n t  t h a t  t h e  a p p e a l  i s  b a r r e ?  by 
t h e  pa s sage  o f  t i m e  and n o t  p r o p e r l y  b e f o r e  t h e  Board. I t  w i l l  
t h e r e f o r e  be d e n i e d .  

I 

D r .   V  became a  Uni ted  S t a t e s  c i t i z e n  by b i r t h  a  
 .  B y  v i r t u e  o f  h i s  b i r t h  zbroad t o  a  

Mexican c i t i z e n  f a t h e r ,  he a l s o  a c q u i r e d  Mexican c i t i z e n s h i p .  H e  
a t t e n d e d  e l emen ta ry  and secondary  s c h o o l s  i n  t h e  Uni ted  S t a t e s ,  and 
i n  1950 e n t e r e d  t h e  Massachuse t t s  I n s t i t u t e  o f  Technology.  

According t o  a p p e l l a n t ,  h i s  f a t h e r  o r d e r e d  him t o  l e a v e  
Cambridge i n  October  1951  and r e t u r n  t o  Nuevo Laredo,  Mexico. Once 

1/ S e c t i o n  4 0 1 ( f )  o f  Chap t e r  I V  o f  t h e  N a t i o n a l i t y  A c t  o f  1940,  
U.S.C. 801,  r e a d  a s  f o l l o w s :  

S e c r i o n  401. A pe r son  who i s  a  n a t i o n a l  o f  t h e  
Uni ted  S t a t e s ,  whether  by b i r t h  o r  n a t u r a l i z a t i o n ,  
s h a l l  l o s e  h i s  n a t i o n a l i t y  by: 

(£1 Xaking a  f o r x a l  r e n u n c i a t i o n  o f  
n a t i o n a l i t y  b e f o r e  a d i p l o m a t i c  o r  c o n s u l a r  
o f f i c e r  of t h e  Uni ted  S t a t . e s  i n  a  forei5m 
s tzLe ,  i n  such  form a s  may oe p r e s c r i u e a  u y  
t h e  S e c r e t a r y  o f  S t a t e ;  ... 



t h e r e ,  a p p e l l a n t ,  a l l eged ly . accompan ied  by h i s  f a t h e r  and a t  t h e  
l a t t e r ' s  i n s i s t e n c e ,  went t o  t h e  Uni ted  S t a t e s  Consu la te  on 
October  19 ,  1951,  a p p e l l a n t ' s  1 8 t h  b i r t h d a y .  There ,  a s  t h e  r e c o r d  
shows, a p p e l l a n t  made a  formal  r e n u n c i a t i o n  o f  h i s  United S t a t e s  
n a t i o n a l i t y  b e f o r e  a  c o n s u l a r  o f f i c e r  i n  t h e  form p r e s c r i b e d  by t h e  
S e c r e t a r y  o f  S t a t e .  I n  t h e  o a t h ,  a p p e l l a n t  s t a t e d  t h a t  he  was 
t e m p o r a r i l y  l i v i n g  i n  t h e  United S t a t e s  as a s t u d e n t .  H e  f u r t h e r  
s t a t e d  t h a t :  

. . .  I Z e s i r e  t o  make a formal  r e p u n c i a t i o n  n f  
my h i e r i c a n  r i a ~ i o n a i i ~ y ,  a s  p rov ided  by 
S e c t i o n  4 0 1 ( f )  o f  t h e  N a t i o n a l i t y  A c t  o f  1940,  
and p u r s u a n t  t h e r e t o  I hereby  a b s o l u t e l y  and 
e n t i r e l y  renounce my n a t i o n a l i t y  i n  t h e  United 
S t a t e s  and a l l  r i g h t s  and p r i v i l e g e s  t h e r e u n t o  
p e r t a i n i n g  and a b j u r e  a l l  a l l e g i a n c e  and 
f i d e l i t y  t o  t h e  United S t a t e s  o f  America. 

The f o r m a l i t i e s  o f  r e n u n c i a t i o n  hav ing  been completed,  t h e  c o n s u l a r  
o f f i c e r  who a d m i n i s t e r e d  t h e  o a t h  o f  r e n u n c i a t i o n  t o  D r .  d  V e  
execu t ed  a  c e r t i f i c a t e  o f  l o s s  o f  n a t i o n a l i t y  on October 1 9 t h .  2J 
H e  c e r t i f i e d  t h a t  t h e  r e n u n c i a n t  had been born a  Uni ted  S t a t e s  
c i t i z e n ;  had made a  formal r e n u n c i a t i o n  o f  h i s  United S t a t e s  n a t i o n -  
a l i t y ;  and t h e r e b y  e x p a t r i a t e d  h imse l f  under  t h e  p r o v i s i o n s  o f  
s e c t i o n  4 0 1 ( f )  o f  t h e  N a t i o n a l i t y  A c t  o f  1940. The c o n s u l a r  o f f i c e r  
forwarded t h e  c e r t i f i c a t e  t o  t h e  Department by d e s p a t c h  d a t e d  
October 1 9 ,  1951. I n  t h e  de spa t ch  he  a t t e s t e d  t h a t  a p p e l l a n t  had 
been born a  Uni ted  S t a t e s  c i t i z e n ,  and enc lo sed  c o p i e s  o f  t h e  o a t h  
o f  r e n u n c i a t i o n  and t h e  c e r t i f i c a t e  o f  l o s s  o f  n a t i o n a l i t y .  The 
c o n s u l a r  o f f i c e r ,  however, made no comment abou t  t h e  c i r cums tances  
su r round ing  a p p e l l a n t ' s  r e n u n c i a t i o n ,  n o r  d i d  he  i n d i c a t e  whether  
anyone had accompanied a p p e l l a n t .  

2 /  S e c t i o n  501 o f  Chapter  V o f  t h e  N a t i o n a l i t y  A c t  o f  1940,  8 U.S.C. - 
901, p rov ided  t h a t :  

Sec.  501. Whenever a  d i p l o m a t i c  o r  c o n s u l a r  o f f i c e r  o f  t h e  
United S t a t e s  h a s  r ea son  t o  b e l i e v e  t h a t  a  pe rson  wh i l e  i n  a  f o r e i g n  
s t s t e  has  l o s t  h i s  American n a t i o n a l i t y  under  any p r o v i s i o n  o f  c h a p t e r  
I V  o f  t h i s  A c t ,  he s h a l l  c e r t i f y  t h e  f a c t s  upon which such  b e l i e f  i s  
based t o  t h e  Department o f  S t a t e ,  i n  w r i t i n g ,  under  r e g u l a t i o n s  t o  be 
p r e s c r i b e d  by t h e  S e c r e t a r y  o f  S t a t e .  I f  t h e  r e p o r t  o f  t h e  d i p l o m a t i c  
o r  c o n s u l a r  o f f i c e r  i s  approved by t h e  S e c r e t a r y  o f  S t a t e ,  a  copy of  
t h e  c e r t i f i c a t e  s h a l l  be forwarded t o  t h e  Department o f  J u s t i c e ,  f o r  
I t s  i n f c r r , a t i s n ,  azd t h e  d ip ln rn? t ic  o r  c o n s u l a r  o f f i c e  i n  whicn t h e  
r e p o r t  was made s h a l l  be d l r e c t e d  t o  fo rwara  a  copy of ~ n e  c e r t i f i c a z s  
t o  t h e  person  t o  whom it relates.  



The D e p a r t m e n t - r e c e i v e d  t h e  C o n s u l a t e ' s  d e s p a t c h  on October  2 2 ,  
1951,  b u t  two y e a r s  pa s sed  b e f o r e  t h e  Department approved t h e  
c e r t i f i c a t e  on October  6 ,  1953.  The r e c o r d  d i s c l o s e s  no r e a s o n  
f o r  t h e  d e l a y .  A copy o f  t h e  approved c e r t i f i c a t e  w a s  s e n t  t o  t h e  
Consu la te  on Oc tober  7 ,  1953 t o  forward t o  a p p e l l a n t .  The r e c o r d  
does  n o t  show what  d i s p o s i t i o n  was made o f  t h e  c e r t i f i c a t e  a f t e r  it 
l e f t  t h e  Department.  According t o  a p p e l l a n t ,  a f t e r  he  renounced h i s  
n a t i o n a l i t y  he  r e t u r n e d  t o  MIT t o  complete  h i s  s t u d i e s .  Eetweec 
1954 and 1965 MIT c o n f e r r e d  on him t h e  d e g r e e s  o f  B.Sc.,  M.Sc. ( t w o )  
and 2h.D. 

Thi r ty - two  y e a r s  e l a p s e d  b e f o r e  t h e r e  v e r e  any f u r t h e r  r e co rded  
p roceed ings  between a p p e l l a n t  and t h e  Uni ted  S t a t e s  Government. On 
J u l y  19 ,  1985 c o u n s e l  f o r  D r .  d  V  f i l e d  n o t i c e  o f  a p p e a l  from 
t h e  Depa r tmen t ' s  1953 d e c i s i o n  t h a t  he  had e x p a t r i a t e d  h i m s e l f .  

A p p e l l a n t  m a i n t a i n s  t h a t  h i s  fo rmal  r e n u n c i a t i o n  o f  Uni ted  
S t a t e s  n a t i o n a l i t y  was v o i d  because  it was f o r c e d  on him by h i s  
f a t h e r ,  a  domineer ing p e r s o n a l i t y  who demanded and r e c e i v e d  a b s o l u t e  
obed ience .  A l l e g e d l y  an  ex t r eme ly  ? a t r i o t i d  Mexican and d e s i r o u s  
t h a t  h i s  son  be s o l e l y  a  Mexican c i t i z e n ,  t h e  s e n i o r  d  V  
o r d e r e d  h i s  son on October  1 9 ,  1951  t o  renounce h i s  Uni ted  S t a t e s  
nationality. A p p e l l a n t  a l l e g e s  t h a t  h i s  f a t h e r  had a r r a n g e d  f o r  
t h e  r e n u n c i a t i o n  p a p e r s  t o  be  p r e p a r e d  i n  advance o f  h i s  appearance  
a t  t h e  Consu l a t e  on Oc tober  19 ,  1951;  t h a t  when t h e  p a p e r s  were 
p r e s e n t e d  t o  him h i s  f a t h e r  o r d e r e d  him t o  s i g n .  

A p p e l l a n t  r e q u e s t e d  o r a l  argument which t h e  Board hea rd  on 
December 20,  1985.  The Department submi t t ed  a  p o s t - h e a r i n g  b r i e f  
t o  which a p p e l l a n t  responded.  

W e  c o n f r o n t  a  t h r e s h o l d  i s s u e :  whe ther  t h e  Board may a s s e r t  
j u r i s d i c t i o n  o v e r  a  c a s e  where a n  e x p a t r i a t e  h a s  wa i t ed  t h i r t y - t w o  
y e a r s  b e f o r e  s e e k i n g  r e l i e f .  S i n c e  t i m e l y  f i l i n g  i s  mandatory and 
j u r i s d i c t i o n a l  Uni ted  S t a t e s  v. Robinson, 361 U.S. 220 (1960) , t h e  
Board may o n l y  c o n s i d e r  t h e  merits o f  t h e  c a u s e  i f  w e  d e t e r m i n e  
t h a t  t h e  a p p e a l  was t a k e n  w i t h i n  t h e  l i m i t a t i o n  p r e s c r i b e d  by t h e  
a p p l i c a b l e  r egu l a t - i ons .  I f  w e  f i n d  t h a t  t h e  appea l  was n o t  t i m e l y ,  
w e  must d i s m i s s  i t : .  

I n  1953 when t h e  Department approved t h e  c e r t i f i c a t e  o f  l o s s  o f  
n a t i o n a l i t y  execu t ed  i n  t h i s  a p p e l l a n t ' s  name, t h e  Board o f  Appel- 
l a t e  Review d i d  n o t  e x i s t .  There  was, however, a  Board o f  Review 
on t h e  Loss o f  N a t i o n a l i t y ,  a n  e n t i t y  o f  t h e  P a s s p o r t  D i v i s i o n  o f  
t h e  Department ,  t o  which p e r s o n s  'who had been found t o  have  e x p a t r i a -  
t e d  t hemse lve s  might  a d d r e s s  a n  a p p e a l .  I n  1953 consu . l a r  o f f i c e r s  
were under  s t a n d i n g  i n s t r u c t i o n s  t o  i n fo rm  e x p a t r i a t e s  i n  w r i t i n g  



a t  t h e  t i m e  o f  send ing  them a copy o f  t h e  c e r t i f i c a t e  o f  l o s s  o f  
n a t i o n a l i t y  o f  t h e  r i g h t  t o  t a k e  an  a p p e a l  t o  t h e  Board of Review 
on t h e  Loss o f  N a t i o n a l i t y .  2 Fore ign  S e r v i c e  Manual, 238.1 (1951 ) .  

P r i o r  t o  1966 t h e r e  was no s p e c i f i e d  t i m e  l i m i t  on a p p e s l  t o  
t h e  Board o f  Review on t h e  Loss o f  N a t i o n a l i t y .  I n  1966 f e d e r a l  
r e g u l a t i o n s  w e r e  promulgated p r e s c r i b i n g  t h a t  an a p p e a l  t o  t h e  Board 
o f  Xeview on Loss o f  ~ a t l o n a l i t y  be made "wi th in  a  r ea sonab l e  t i m e .  - 3/ 
When t h e  Board o f  A p p e l l a t e  Review w a s  e s t a b l i s h e d  i n  1967,  r egu l a -  
t i o n s  promulgated a t  t h a t  t i m e  adop ted  t h e  " r ea sonab l e  t ime"  l i m i -  
L a .  4 /  'The r2~clztic-s of t h e  Enzr i r  nf F p ? e l l - ; r + ~  I ~ P ~ ~ F Q I . . J  were 
f u r t h e r  r e v i s e d  i n  November 1979. They p r e s c r i b e  t h a t  an  a p p e a l  be 
f i l e d  w i t h i n  one y e a r  o f  app rova l  o f  t h e  c e r t i f i c a t e  o f  l o s s  ~f 
n a t i o n a l i t y .  5/ B e l i e v i n g  t h a t  t h e  c u r r e n t  r e g u l a t i o n s  a s  t o  t h e  
t ime  l i m i t  on a p p e a l  shou ld  n o t  a p p l y  r e t r o a c t i v e l y ,  w e  a r e  o f  t h e  
view t h a t  t h e  s t a n d a r d  o f  " r e a s o n a b l e  t ime"  shou ld  app ly  i n  t h e  c a s e  
now b e f o r e  t h e  Board. 

"What c o n s t i t u t e s  r e a s o n a b l e  t i m e , "  t h e  9 t h  C i r c u i t  s a i d  i n  
Ashford v .  S t e u a r t ,  6.57 F.2d 1053,  1055 ( 9 t h  C i r .  1981) ,  

depends upon t h e  f a c t s  bf each  case, t a k i n g  
i n t o  c o n s i d e r a t i o n  t h e  i n t e r e s t  i n  f i n a l i t y ,  
t h e  r ea son  f o r  d e l a y ,  t h e  p r a c t i c a l  a b i l i t y  
o f  t h e  l i t i g a n t  t o  l e a r n  e a r l i e r  o f  t h e  
grounds r e l i e d  upon, and p r e j u d i c e  t o  o t h e r  
p a r t i e s .  See L a i r s e y  v.  Advance Abras ives  
Co., 542 F.2d 928, 930-31 ( 5 t h  C i r .  1 9 7 6 ) ;  - 
security Mutual C a s u a l t y  Co. v. Century  
Casua l t v  Co., 621 F.2d 1062,  1067-68 

3/ S e c t i o n  50.60, T i t l e  22, Code o f  F e d e r a l  Regu la t i ons  (1366) , 22 - 
CFR 50.60,  31 Fed. Reg. 13539 ( 1 9 6 6 ) .  

S e c t i o n  50.60 o f  T i t l e  22, Code of  F e d e r a l  Regu la t i ons  (1967- 
1 9 7 9 ) ,  22 CFR 50.60, p rov ided :  

A pe r son  who con t ends  t h a t  t h e  Depar tment ' s  
a d m i n i s t r a t i v e  h o l d i n g  o f  l o s s  o f  n a t i o n a l i t y  o r  
e x p a t r i a t i o n  i n  h i s  c a s e  is  c o n t r a r y  t o  l a w  o r  
f a c t  s h a l l  be e n t i t l e d ,  upon w r i t t e n  r e q u e s t  
made w i t h i n  a r e a s o n a b l e  t i m e  a f t e r  r e c e i p t  o E  
n o t i c e  o f  such  h o l d i n g ,  t o  a p p e a l  t o  t h e  Board 
o f  A p p e l l a t e  Review. 

5J S e c t i o n  7 . 5 ( b ) ,  T i t l e  22,  Code o f  F e d e r a l  Regu la t i ons  22 CFR 
7 . 5 ( b ) .  



Although a p p e l l a n t  concedes t h a t  h i s  appea l  was e n t e r e d  a f t e r  
t h e  passage  o f  a  ve ry  l ong  p e r i o d  o f  t ime ,  he a r g u e s  t h a t  it should  
be cons ide red  t i m e l y  mainly  on t h e  fo l l owing  grounds:  

1) H e  n e v e r  r e c e i v e d  n o t i c e  of t h e  Depar tment ' s  ho ld ing  
o f  l o s s  of  h i s  n a t i o n a l i t y  o r  o f  h i s  r i g h t  o f  appea l .  

2 )  A s  a  young man and even a s  an  a d u l t ,  h i s  l i f e  Tfgas t o  
a  l a r g e  e x t e n t  c o n t r o l l e d  by h i s  f a t h e r  who remained de te rmined  t h a t  
h i s  son be a  Mexican c i t i z e n  o n l y .  

3 )  A f t e r  h i s  f a t h e r ' s  d e a t h  i n  1978,  t h e  s e n i o r  d e l  V ' :  
p s y c h o l o g i c a l  dominat ion o v e r  h i s  son con t inued ,  and t h e  l a t t e r  f e l t  
h e  shou ld  be even more submiss ive  t o  h i s  f a t h e r ' s  w i l l .  T h i s  
p e r c e p t i o n  dominated a p p e l l a n t ' s  t h i n k i n g  u n t i l ,  th rough  psycho- 
t h e r a p y ,  he was a b l e  t o  l i b e r a t e  h imse l f  from h i s  l i f e  l o n g  
p sycho log i ca l  dependence on h i s  f a t h e r .  

A s  w e  have s een ,  t h e  c e r t i f i c a t e  o f  l o s s  o f  n a t i o n a l i t y  w a s  s e n t  
t o  t h e  Consu la te  a t  NuevJ Laredo immediate ly  a f t e r  it had been 
approved i n  t h e  Depar tmtnt .  W e  have a l s o  no t ed  t h a t  c o n s u l a r  o f f i c e r :  
a t  t h a t  t i m e  were under  Depar tmenta l  i n s t r u c t i o n s  t o  in form expatriate 
o f  t h e  r i g h t  o f  appea l  t o '  t h e  Board o f  Review on t h e  Loss o f  Nation- 
a l i t y .  I n  t h e  absence  o f  ev idence  t o  t h e  c o n t r a r y  (and it i s  
a p p e l l a n t ' s  burden t o  produce such ev idence )  it i s  r e a s o n a b l e  t o  
presume t h a t  t h e  c e r t i f i c a t e  reached  t h e  Consu la te  and t h a t  t h a t  o f f i c  
forwarded i t  t o  a p p e l l a n t  a t  h i s  l a s t  known a d d r e s s ,  a l ong  w i t h  
i n f o r m a t i o n  abou t  how t o  t a k e  an  a p p e a l .  6/ - 

What a c t u a l l y  occu red ,  however, i s  probab ly  unknowable i n  view 
o f  t h e  passage  o f  s o  much t i m e .  The r e l e v a n t  i n q u i r y  i s  whether  
a p p e l l a n t  had reason  t o  b e l i e v e  t h a t  he had l o s t  h i s  c i t i z e n s h i p .  
It i s  obv ious  t h a t  he d i d ,  f o r  he had performed t h e  most unambiguous 
o f  a l l  e x p a t r i a t i n g  a c t s .  With such  knowledge, he w a s  armed w i t h  
f a c t s  he cou ld  have used t o  a s c e r t a i n  whether  t h e r e  w a s  a n  appea l  
p r o c e s s .  It  i s  a  w e l l - e s t a b l i s h e d  p r i n c i p l e  t h a t  whatever  f a i r l y  
p u t s  a  pe r son  upon i n q u i r y  i s  s u f f i c i e n t  n o t i c e  of  a f a c t ,  where 
t h e  means o f  knowledge are a t  hand,  and i f  he omi t s  t o  i n q u i r e ,  he 
i s  t h e n  c h a r g e a b l e  w i t h  a l l  t h e  f a c t s  which by p rope r  i n q u i r y  he 
might  have a s c e r t a i n e d .  See, f o r  example, Hux v.  B u t l e r ,  339 F.2d 
696 ( 6 t h  C i r .  1 9 6 4 ) .  A s  a  matter o f  law, d r ~ a l l e  had due n o t i c e  
b o t h  o f  t h e  l o s s  of' h i s  n a t i o n a l i t y  and o f  h i s  r i g h t  o f  a p p e a l .  

W e  t a k e  n o t e  t h a t  a p p e l l a n t  concedes  t h a t  t h e  c e r t i f i c a t e  and 
n o t i c e  o f  appea l  r i g h t s  might  have reached  h i s  home, b u t  i f  t h e y  d i d ,  
t h a t  h i s  f a t h e r  d i d  n o t  forward them t o  him. For r e a s o n s  set out. 
%elox, we do fiat c o n s i u e r  that i f  what a p p e l l a n t  sa iG happened, he 
may be excused from f a i l u r e  t o  t a k e  an  e a r l i e r  a p p e a l .  



A p p e l l a n t ' s  c o n t e n t i o n  t h a t  h i s  f a t h e r  p r even t ed  him from 
t a k i n g  any  a c t i o n  d u r i n g  t h e  f a t h e r ' s  l i f e t i m e  t o  t r y  t o  r e c o v e r  h i s  
Uni ted  S t a t e s  c i t i z e n s h i p  m e r i t s  c l o s e  s c r u t i n y .  

I n  h i s  submis s ions  and e s p e c i a l l y  d u r i n g  o r a l  a rgumen t ,  appe i -  
l a n t  p o r t r a y e d  h i s  f a t h e r  a s  domineer ing ,  i n f l e x i b l e ,  r e p r e s s i v e .  
Appe l l an t ,  h i s  t w i n  sisters ( b o t h  Uni ted  S t a t e s  c i t i z e n s )  and h i s  
mother have f i l e d  sworn s t a t e m e n t s  a t t e s t i n g  t o  t h e  s e n i o r  d e l  
V ' s  a u t h o r i t a r i a n  p e r s o n a l i t y .  From you th  i n t o  manhood and 
x i r r i a g e ,  a p p e l l a n t ' s  f a t h e r  a t t emp ted  t o  c o n t r o l  e v e r y  phase  o f  h i s  
I l f e .  A p p e l l a n ~  s ~ a t e a  a t  t h e  i l ea r ing  t k t  he f i e - ~ e r  asked  >is 
f a t h e r ,  a f t e r  h i s  r e n u n c i a t i o n ,  whether  he might  a t t e m p t  t o  r e g a i n  
h i s  Uni ted  S t a t e s  c i t i z e n s h i p .  "I  neve r  asked him," a p p e l l a n t  
s t a t e d ,  "because  h i s  o r d e r s  w e r e  i r r e v o c a b l e .  They c o u l d n ' t  be 
c o n t r a d i c t e d .  A s  l ong  a s  he s a i d  t h a t ,  t h a t  was it. There  was 
n o t h i n g  I cou ld  do ,  a g a i n ,  go ing  a g a i n s t  h i s  w i l l . "  7/ 
According t o  a p p e l l a n t ,  one o f  h i s  sisters d i d  a s k  t h g i r  f a t h e r  
i n  1965 whether  it might  be  p o s s i b l e  f o r  t h e  younger  V  t o  
r e g a i n  h i s  c i t i z e n s h i p .  The f a t h e r  r e p o r t e d l y  answered:  "No. I 
am a  Mexican; he  i s  Mexican. And t h e r e  i s  no way he can  r e g a i n  h i s  
c i t i z e n s h i p . "  TR 2 3 .  Throughout  h i s  l i f e ,  a p p e l l a n t  s a i d  h i s  
f a t h e r  was adamant t h a t  he remain a  Mexican c i t i z e n .  I d .  (See  a l s o  - 
a f f i d a v i t  o f  M  d  V ,  a p p e l l a n t ' s  s i s te r ,  Nov. 1 8 ,  1985. )  

W e  w i l l  n o t  d i s p u t e  t h a t  a p p e l l a n t ' s  f a t h e r  was a u t h o r i t a r i a n  
and may have a t t emp ted  t o  dominate  and g u i d e  h i s  s o n ' s  l i f e .  The 
d i s p o s i t i v e  q u e s t i o n  i s  whether  a p p e l l a n t  h a s  e s t a b l i s h e d  t h a t  h i s  
f a t h e r  s o  dominated him t h a t  he was p r even t ed  by a  f o r c e  he 
o b j e c t i v e l y  c o u l d  n o t  c o n t r o l  from t a k i n g  e a r l y  a c t i o n  t o  t r y  to  
r e g a i n  h i s  c i t i z e n s h i p .  

Appe l l an t  s a y s  t h a t  h i s  f a t h e r ' s  dominance amounted t o  l e g a l  
d u r e s s ,  t h u s  excus ing  h i s  n o t  moving soone r .  Aside from t h e  s t a t e -  
ments  o f  a p p e l l a n t ,  h i s  sisters and mother  which must be a c c e p t e d  
w i t h  some r e s e r v a t i o n s ,  t h e r e  i s  no d i r e c t  ev idence  t h a t  
a p p e l l a n t ' s  f a t h e r  s t o o d  i n  h i s  way t o  t a k e  a n  a p p e a l .  The f a t h e r  
d i e d  i n  1978. No ev idence  h a s  been adduced t h a t  he  t h r e a t e n e d  o r  
would have t h r e a t e n e d  s a n c t i o n s  ( d i s i n h e r i t a n c e ,  e x p u l s i o n  from t h e  
f a m i l y )  i f  a p p e l l a n t  had gone a g a i n s t  h i s  w i l l  and t r i e d  t o  appea l .  
F i l i a l  p i e t y  h a s  been h e l d  t o  excuse  performance o f  an  e x p a t r i a t i v e  
a c t .  See  Fyc lpan  v. Acheson, 106  F. Supp. 739 ( s . ~ . T e x .  1 9 5 2 ) .  
There ,  p l a l n t l f f  l o s t  h e r  Uni ted  S t a t e s  c i t i z e n s h i p  because  she  
f e l t  s h e  had t o  r i s k  c i t i z e n s h i p  t o  c a r e  f o r  a  dy ing  mother ;  t h e  
c o u r t  found d u r e s s  because  h e r  f i l i a l  d u t y  was a s  c o e r c i v e  a s  

7/' T r a n s c r i p t  o f  h e a r i n g  in the ; . iz t tz r  of F zL CI c  - 
V ,  Board o f  A p p e l l a t e  Review, December 20,  1385 ( h e r e a f t e r  
r e f e r r e d  t o  a s  " T R " . )  pp. 2 2 ,  2 3 .  



p h y s i c a l  r e s t r a i n t .  I n  t h e  c a s e  b e f o r e  u s ,  a p p e l l a n t  might  have 
d i s a p p o i n t e d ,  even  h u r t ,  h i s  f a t h e r  by d e f y i n g  him. But w e  f i n d  
i t  d i f f i c u 1 t " ' t o  conc lude  t h a t  a p p e l l a n t  would have been unab le  to  
l i v e  w i t h  h imse l f  had he  d e f i e d  h i s  f a t h e r  o r  t h a t  h i s  f a t h e r  
would have been d e a l t  a  m o r t a l  blow. I f  he s i n c e r e l y  va lued  h i s  
l o s t  Uni ted  S t a t e s  c i t i z e n s h i p  a p p e l l a n t  would,  it seems t o  u s ,  
nave  moved much soone r .  

T . , , - c F ; . ~ - - ~ , ~  L, , tke p r o b a t i v e  s-zl:~e o f  a ? ? e l ! _ a t  ' s s t = . t e ~ . e n t s  
- . ... . .  and inose oi nis s i s ~ e r s  ana  h i s  m o ~ h e r  :.nus?; be ~ e s r ; = L  - - .3~l i ;z ;  - 

some o b j e c t i v e  f a c t s .  

By 1957 a p p e l l a n t  was s u p p o r t i n g  h i m s e l f .  I n  1961 he  m a r r i e d  
and a p p a r e n t l y  d i d  n o t  t h e r e a f t e r  l i v e  i n  h i s  p a r e n t s '  home. ~ f t e r '  
r e c e i v i n g  h i s  Ph.D. i n  1965 a p p e l l a n t ' s  c a r e e r  seems t o  have 
blossomed,  and b e f o r e  l o n g  he  became i n t e r n a t i o n a l l y - r e c o g n i z e d  a s  
an  a u t h o r i t y  i n  food e n g i n e e r i n g ,  winning honors  i n  Mexico and t h e  
Uni ted  S t a t e s .  H e  s a y s  t h a t  even a f t e r  he had ga ined  m a t u r i t y  and 
p r o f e s s i o n a l  competence h i s  i n n a t e  d e f e r e n c e  t o  h i s  f a t h e r  remained 
s o  s t r o n g  t h a t  he  c o u l d  n o t  overcome it. Pe rhaps ,  b u t  w e  a r e  n o t  s o  
pe rsuaded .  

AppeLlant  con t ends  t h a t  h i s  f u r t h e r  d e l a y  - from h i s  f a t h e r ' s  
d e a t h  i n  1978 t o  1985 - shou ld  be excused  because  even i n  d e a t h  h i s  
. f a t h e r  e x e r c i s e d  a t i g h t  h o l d  on him; he  t h u s  . ' f e l t  c o n s t r a i n e d  n o t  
t o  do a f t e r  h i s  f a t h e r ' s  d e a t h  what he had f e l t  he ough t  n o t  do  i n  
' h i s  l i f e t i m e .  H i s  p o i n t  i s  i r r e l e v a n t .  By 1978 t w e n t y - f i v e  y e a r s  
had passed  from t h e  t i m e  t h e  Department approved t h e  c e r t i f i c a t e  o f  
l o s s  o f  n a t i o n a l i t y  i s s u e d  i n  a p p e l l a n t ' s  name. S i n c e  w e  have  
concluded t h a t  a p p e l l a n t  was n o t  j u s t i f i e d  i n  n o t  t a k i n g  a n  a p p e a l  
w e l l  b e f o r e  h i s  f a t h e r  d i e d ,  no c o n c e i v a b l e  excuse  f o r  h i s  f u r t h e r  
d e l a y  can  a l t e r  o u r  c o n c l u s i o n  t h a t  t h e  a p p e a l  i s  b a r r e d .  

Our cor ic lus ion t h a t  t h e  a p p e a l  i s  un t ime ly  i s  r e i n f o r c e d '  by 
o u r  o p i n i o n  t h a t  t h e r e  i s  c l e a r  p r e j u d i c e  t o  t h e  i n t e r e s t s  o f  t h e  
Department o f  S t a t e  by a p p e l l a n t ' s  hav ing  de l ayed  t a k i n g  an  a p p e a l  
w i t h o u t  l e g a l l y  s u f f i c i e n t  excuse .  H i s  c a s e  f o r  r e v e r s a l  o f  t h e  
Depar tment ' s  d e c i s i o n  r e s t s  on  h i s  a l l e g a t i o n s  t h a t  i n  1951  h i s  
f a t h e r  f o r c e d  him a g a i n s t  h i s  t r u e  w i l l  and i n t e n t  t o  renounce h i s  
Uni ted  S t a t e s  n a t i o n a l i t y .  H e  h a s  submi t t ed  t e s t i m o n y  from h i s  
tw in  s i s t e r s  ( i n  1951 t h e y  were aged 15 )  and h i s  mother  t h a t  h i s  
f a t . h e r  f o r c e d  him t o  r e l i n q u i s h  h i s  c i t i z e n s h i p .  And he ha s  o f f e r e d  
a f f i d a v i t s  (whose c o n c l u s i o n s  a r e  based s o l e l y  on f a c t s  g i v e n  them 
by a p p e l l a n t )  t h a t  i t  i s  q u i t e  p r o b a b l e  t h a t  a p p e l l a n t  renounced n l s  
n a t i o n a l i t y  under  p a r e n t a l  p r e s s u r e .  Appe l l an t  and h i s  w i t n e s s e s  may 
remember w e l l  t h e  e v e n t s  o f  1951,  a l t h o u g h  memory c a n  be a  s e l f -  
s e r v i n g  i n s t r u m e n t .  



The bepar tment ,  however, h a s  no p r e s e n t  c a p a b i l i t y  t o  p rove  
p r e c i s e l y  what o c c u r r e d  on October  1 9 ,  1951. L e g a l l y ,  t h e  
Department must p rove  t h a t  a p p e l l a n t  a c t e d  v o l u n t a r i l y ;  he s tates 
t h a t  he  d i d  n o t .  What r e s o u r c e s  does  t h e  Department have  a t  t h i s  
remove from 1951 t o  c o n t e s t  a p p e l l a n t ' s  a l l e g a t i o n s ?  None. There 
i s  n o t  one  s h r e d  o f  ev idence  d a t i n g  from 1951,  s a v e  a p p e l l a n t ' s  o a t h  
o f  r e n u n c i a t i o n ,  t h a t  i s  r e l e v a n t  t o  t h e  i s s u e  o f  v o l u n t a r i n e s s .  
Perhaps   he c o n s u l a r  o f f i c e r  i nvo lved  shou ld  have made a  a e ~ a i l e d  
r e c o r d  o f  t h e  p roceed ings  of  October  1 9 ,  1951;  he d i d  n o t .  But t h i s  
i s  n o t  e r r o r  because  t h e  s t a t i i t e  r e q u i r e s  no x s r e  cf !-iiz, 3 2 2  hz 
ula. Then, t o o ,  t h e r e  must be an  end t o  l ~ t l g a ~ l o n  h t  some 9olnL. 
The i n t e r e s t  i n  f i n a l i t y  and s t a b i l i t y  o f  a d m i n i s t r a t i v e  d e c i s i o n s  
i s  c l e a r l y  s u b s t a n t i a l  h e r e .  

Appe l l an t  s e e m s  t o  be s e r i o u s  and c o n s c i e n t i o u s ,  a  pe r son  o f  
c o n s i d e r a b l e  a t t a i n m e n t .  But an  a p p e l l a n t ' s  c h a r a c t e r ,  admi r ab l e  
o r  n o t ,  i s  i r r e l e v a n t .  The Boa rd ' s  s o l e  r e s p o n s i b i l i t y  i s  t o  d e c i d e  
t h e  i s s u e s  o f  f a c t  and law t h a t  a r e  p r e s e n t e d  i n  e a c h  c a s e  and n o t  
t o  p a s s  judgment on t h e  w o r t h i n e s s  o f  t h e  p a r t y  who comes b e f o r e  u s .  

Taking i n t o  c o n s i d e r a t i o n  a l l  t h e  e l emen t s  t h a t  c o n s t i t u t e  
" r e a s o n a b l e  t i m e , "  i t  i s  o u r  c o n c l u s i o n  t h a t  t h e  a p p e a l  i s  t i m e -  
b a r r e d .  

On t h e  b a s i s  o f  t h e  f o r e g o i n g ,  w e  d i s m i s s  t h e  a p p e a l  f o r  want 
o f  j u r i s d i c t i o n ,  t h u s  n o t  r e a c h i n g  any o f  t h e  s u b s t a n t i v e  i s s u e s  
p r e s e n t e d .  

p&$, 
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