
June 9, 1986 

BEPARTI'IIENT OF STATE 

BOARD OF APPELLATE REVIEW 

IN THE MATTER OF: A  S  

This is an appeal from an administra et nation of 
t h e  qep3rtment ~f S+ate that appellant, A  S , expatria- 
ted nirnself on Septe;?nber 26, 1966 under the p r o - ~ l s l a n c  cf 
s e c t i o n  349(a) ( 3 \  of the Inmigration and Nationality ACE by 
----.,.- "-.- L L -  -.,-... ̂,-I cr,,,,,, T~ T c r x e l ,  1 /  - _ -  - * -  - __I ̂*.. 5 I-^ __ _ _  -. . - 

,The Department determined on Xarch 23, 1967 ttclt  
expatriated himself, Eighteen years later,on August 6 ,  1985, 
S  enterec? an appeal from that determination. Appellant's 
delay in coming before the Board raises a jurisdictional issue: 
whether the appeal may be considered to have Seen filed within 
the limitation ?rescribed by the applicable regulations. It is 
our conclusion that the appeal is time-barred and not pro2erly 
before the Board. Since t n e  B o a r c l  lacks  jurisdiction to 
entertain the appeal, we dLsmiss -t. 

- 1/ 
as follows: 

Section 349 (a) (3) of the Immigration and Nationality Act reads 

Section 349 L% U.S.C. 148l.7 (a) From and after the 
effective date of this Act a person who is a national of the 
United States whether by birth or naturalization shall lose 
his nationality by -- 

... 
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I 

 became a United States citizen upon his birth at ' 

. 
States passport in July 1965 and a few months later (September) 
went to Israel to live on a Kibbutz, intending to remain there 
for one year. A year later,on September 12, 1966,  changed 
his status from temporary to permanent resident of Israel, and 
autonatically acquired the citizenship of Israel under t h e  Law 

, '  ? L ~  2 1 52  anqed tl15 name a.r i i i ~ e  ciiite 

from    to A   
 enrered the Israel "uefense Fcrce (IDF). A statemenc 

issued by the C h i e f  of the Personnel Section, Adjutant General's 
Department, IDF, dated April 18, 1975, attesting to  
service, reads in part as follows: 

fIe obtained a United 

-c nc-.--.- 
I V I  

On September 25, 1 Y b b  

1. 
served in the Israel Defense Forces from 
September 1 9 6 6  until July 29, 1969 as part 
of his compulsory military service. 

I hereby confirm that   

2. 
leave aria completed his compulsory service 
between October 1, 1969 and June Lsic - 
should be January7 21, 1970 on which date 
he was dischayged from compulsory service 
- /Tequirements/ in the Israel Defense 
Forces in accordance with the Seiective 
Service Act of 5719 - 1959 (Consolidated 
Version), which imposes compulsory 
military service on all citizens or per- 
manent residents of the State of Israel. 

The /%forementioned7 soldier went on 
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3. F a i l u r e  o f    t o  r e p o r t  
t o  d u t y  i n  accordance  w i t h  t h e  S e l e c t i v e  
S e r v i c e  A c t  o f  5719 - 1 9 5 9  (Conso l i da t ed  
Vers ion)  would have r e s u l t e d  i n  h i s  be ing  
b rought  t o  judgment and t o  punishment.  

. 

S t e i n  appeared! a t  t h e  Uni ted  States Fnbassy i n  T e l  Aviv 
on January  9 ,  1 9 6 7 .  

 exp l a ined  t h a t  s h o r t l y  b e f o r e  he - s t a r t e d  b a s i c  t r a i n i n g ,  h 

and what I w a s  do ing  i n  t h e  u n f o r t u n a t e  c a s e  o f  an  emergency o r  
a c c i d e n t .  " - 3 /  

t e d  pe rson  t h a t  r e a d  a s  f o l l o w s :  

A t  t h e  Board's h e a r i n g  on the  matter 
Lilac * * -  I - 3  7 I &11 L k c z  - - 1 ' - r 7 "  w m ' y 7 P < . -  ..-.i-n-,-2 T ',-?c 

L r l u  L . A L , b A - L b L i *  .I-.G3.-1 

On January  9 ,  1 9 6 7  S  execu t ed  an  a f f i d a v i t  o f  e x p a t r i a -  

I ,  A  S ,  f o rmer ly  known as  A  
L  S ,  so lemnly s w e a r  t h a t  I e n t e r e d  
t h e  Is rael i  Army on S e p t m b e r  2 5 ,  1 9 6 6  
and a m  c u r r e n t l y  s e r v i n 5 .  

I f u r t h e r  swear t h a t  t h e  a c t  mentioned 
above w a s  my f r e e  and v o l u n t a r y  ac t  and 
t h a t  no undue i n f l u e n c e ,  compulsion,  
f o r c e  o r  d u r e s s  w a s  e x e r t e d  upon m e  from 
any s o u r c e s  wha tever .  
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Following this meeting with  a consula er 
executed a certificate of l o s s  of nationality in  name 
on January 1 3 ,  1967. 4/ Therein he certified that  
acquired United States-citizenship at birth; that he also later 
acquired Israeli citizenship by operation of law; that he 
entered the Israeli Army on September 2 5 ,  1966; and thereby 
expatriated himself under the provisions of section 349(a) ( 3 )  
of the Immigration and Nationality Pxt, In forwarding the 
certificate to the Department, the consular officer made no 
~ n n m e n t  or! the circumstances under whicp, S  nad called arr. 
the Embassy and executed an affidavit of expatrlated person, 
but he noted that  had surrendZrc2 the p i s sp r t  ~sscee to 
him in 1965 and that  had said he had permission from his 
local draft board to remain abroad until August 1966. 

- 4/ 
1501, provides that: 

the United States has reason to believe that a person while 
in a foreign state has lost his United states nationality under 
any provision of chapter 3 of this title, or under any pro- 
vision of Chapter IV of the i4ationality Act of 1940, 
amended, he shall certify the facts upon which such belief is 
based to the Department of State, in writing, under regulations 
prescribed by the Secretary of State. If tne report of the 
dip io ina t i c  or' coiiscllar oZEicer is ap2rzczZ hy t k z  Sccratzzy 
of State, a copy of the certificate shall be forwarded to the 
Attorney General, for his information and the diplomatic or 
consular office in which the report was xa2e shall be 
directed to forward a copy of the certificate to the person 
to whom it r e l a t e s .  

Section 358 of the Immigration and Nationality Act, 8 U.S.C. 

Sec. 358. Whenever a diplomatic or consular officer of 

as 
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A t  t h e  h e a r i n g ,  S  d e s c r i b e d  h i s  v i s i t  t o  t h e  Embassy 
on J a n u a r y  9 ,  1 9 6 7 .  H e  s t a t e d  t h a t  when he w a s  i n s i d e  t h e  
Embassy he spoke t o  "some peop le"  and t o l d  them what h i s  
s i t u a t i o n  w a s  w i t h  r e s p e c t  t o  e n t e r i n g  t h e  I D F .  TR 10. 
" A f t e r  a p e r i o d  o f  t i m e , "  he s a i d ,  "somebody c a m e  back with a 
s t a t e m e n t  and t h e y  asked  m e  t o  sicjn i t ,  s t a t i n 5  t h e  f a c t  t h a t  
I w a s  s e r v i n g  w i t h  t h e  I D F ,  and t h a t  appeared  t o  m e  t o  be a 
reasonable thin9 fc?r + _ > n ~  to w a n t  t3 h;?~7e a re~crc? T ? ,  =r_s  T 
s i g n e d  t h e  s t a t e m e n t , "  TI? 11. H e  c o n t i n u e d :  

. -  mL,,, 7 ha1 ,,,--- : c  / , I -  < : - - <  L L - C  - - - 7  i _ _ _ _ _  - _...-__ " - _ _ -  , I _ _  - _-_ .  - - _  . - ,  I / - _ - ,  

something t o  t h e  e f f e c t  t h a t  you  a r e  no 
i o n g e r  a n  American c i c i z e n  and 'we c a n ' t  
g i v e  you your  p a s s p o r t  back ,  ' something 
o f  t h a t  n a t u r e .  I w a s  r e a l l y  shocked. 
And t h a t  w a s  t h a t .  They sa id ,  ' A n y  f u r t h e r  
communication, w e ' l l  send you some l e t t e r s ,  
o r  any material  t h r o u g h  t h e  Embassy,'  and 
t h e n  I w a s  u s h e r e d  o u t .  Id. 

On February  1 7 ,  1967 t h e  Department informed t h e  Embassy 
it had made a p r e l i m i n a r y  d e c i s i o n  t h a t  S  e x p a t r i a t e d  h i m -  
s e l f ,  an6 i n s t r u c t e d  t h e  Embassy t o  f o l l o w  e s t a b l i s h e 6  p roce-  
d u r e s  f o r  i ? rocess ing  S ' s  case as  one of loss of n a t i o n a l i t y .  
Accord ing ly ,  on February  2 7 ,  i 9 6 7  t h e  Embass,  wro te  t o   
t o  i n f o r m  him t h a t  he had 6 0  d a y s  i n  which t o  s i i b m i t  s u c h  
i n f o r m a t i o n  o r  e v i d e n c e r  o r  a s t a t e m e n t  t h a t -  he iqoul.' s u b n i t  
such  i n f o r m a t i o n  o r  e v i d e n c e .  I f  he d id  n o t  submi t  f u r t h e r  
e v i d e n c e ,  t h e  d e c i s i o n  i n  h i s  case would become f i n a l .  S  
responded s h o r t l y  t h e r e a f t e r  t h a t  he had "no i n t e n t i o n  o f  
oppos ing  t h e  P r e l i m i n a r y  D e c i s i o n  o f  t h e  Dept. o f  S t a t e  
c o n c e r n i n g  my los s  o f  n a t i o n a l i t y .  The a f f i d a v i t  s t a n d s  as 
e x e c u t e d  on 9 J a n u a r y ,  1967."  

A f t e r  b e i n g  informed o f  S ' s  r e s p o n s e  t o  t h e  Embassy 's  
l e t t e r ,  t h e  Department  on March 2 3 ,  1967 approved t h e  c e r t i f i -  
cate  o f  loss o f  n a t i o n a l i t y  t h a t  t h e  Embassy had e x e c u t e d .  A 
copy w a s  s e n t  t o  t h e  Embassy t o  f o m a r d  t o  S .  On A p r i l  5 ,  
1967 t h e  Embassy s e n t  S  a copy of t h e  approved c e r t i f i -  
ca t e ,  and a d v i s e d  him t h a t  "a n o t i c e  o f  t h e  p r i v i l e g e  of a p p e a l  
i s  a t t z c h e d  f o r  your  i n f o r m a t i o n .  I t  The i n f o r m a t i o n  r e g a r d i n g  
t h e  r i g h t  o f  a p p e a l  r e a d  as f o l l o w s :  
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If you have new or additional evidence to  subit, or if you haw 
legal  grounda f o r  believing thr.t your case marfta reveraal of the 
decisioq, you nny present the appeal through an Anerican Foreign 
Serzice office or a duly authorized attorney or  pgen$ in the U r i i t e d  
States. 
a stabement &odd be suhi t ted ,  prer"erc'o1y under oarin, giving Lire 
grounds of nppeol rmd ehould be supported ty such domentam 

23 --- #&dl&Ae' eViGzzc: 2 y"ar 

No foxntal application for reconsideration need be made but 

 acknowledses that he duly received a couv of the 
certificate and the accomPanvinq notice of the riqht of appeal. 

There is no record of further contact between  and 
United States authorities until 1969 when in June of that year he 
went to the United States Eribassy to inquire how he could  visit 
the United States. According to Embassy records, the Embassy 
handled his case in the following manner: 

As he stated in his application that he 
was born in the United States, he was 
referred to the Citizenship Section to 
clarify his status. 
of the Attorney General's Statement of 
Interpretation of the Afroyim Decision 
/Afroyim v. - Rusk, 387 U.S. 253 (196717 
and of the possibility of regaining his 
U.S. nationality which he lost in 1966 
through his service in the Israeli Defense 
Forces. As he wished at that time to 
travel to the U.S. on an emergency, he 
was issued a limited non-immigrant visa. 
He was also asked to bring agpropriate 
documentation to this office upon his 
return to Israel in order to adjudicate 
his case. 

He was then informed 

 and his wife, a United States citizen and permanent 
resident of Israel whom he married in January 1969, went to 
the United States d u r i n g  the summer sf 1969, Pkile t h e r e  he 
reportedly discussed his citizenship case with his father. 
few months a f t e r  S  returned to Israel he cornpiezeci his - *  

x . l L ~ ~ s r y  . ~ C Z ' J L C ~  ;7~ltL? r e t a r n e E  to - - i k  ~ , L ~ ) A J , L I - . Z  

fathex " L G  find a inethcZ of dealing wizh this sltuz-,lci: Lh i s  
citizenshipf. - 'I TR 24 .  

A 

t < d . ~ -  iA iu  5t,L - i i L a  
- -  - _ . ,  . . .  
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In May 1975  visited the Embassy. According to a 
report the Embassy sent the Department on May 19, 1975,  
"indicated that he wished to explore the possibility of regain- 
ing his U.S. citizenship as he plans a trip to the United 
States on June 2 6 ,  1975."  completed two questionnaires 
to facilitate the determination of his citizenship status and 
an application for a passport. 
matsrial to t h e  Departx;ent, the E71~iSassy aade thz E o l l ~ ~ ~ : i r i $  
statements: 

In forwarding the foregoing 

. -  _ _  - 
AIL LlAC aLL%C*Ac-  =;(Eta b.AOLlL*G.L& t: 5 4dJ L- - 
stated that as a Citizer, of Israel, 
he was conscripted into the Israeli 
Army on September 2 5 ,  1966 and served 
until January 21, 1970. This statement 
is supported by the attached letter 
from the IDF dated April 1 8 ,  1975 
which indicates that Subject was con- 
scripted according to law. It further 
states that his failure to comp'.y with 
the law would have caused him to be 
prosecuted and punished. 

In connection with his military service 
and as an inseparable incident of his 
induction, Subject took an oath of 
allegiance to the State of israel on 
September 25, 1966. In the same 
questionnaire, Subject adds that by his 
military service and the oath of 
allegiance connected therewith, he did 
not intend to give up his American 
citizenshi9 or his allegiance to the 
U.S.A. 

In view of Subject's statements and the 
Afroyim Decision, the Department's 
opinion is requested as to whether 
Subject may regain his U.S. nationality. 

Enclosed for the Department's informa- 
tion is a supplementary affficiavit 
executed by Subject concerning his ties 
and obligations in Israel and the United 
States. 

Also enclosed is Subject's authorization 
for release of information from his 
Selective Service file. 
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On J a n u a r y  9 ,  1976 t h e  Department o f  S t a t e  informed t h e  
Embassy t h a t  a reversal o f  i t s  d e c i s i o n  on ' s  case w a s  
n o t  w a r r a n t e d .  The Department gave t h e  f o l l o w i n g  r a t i o n a l e  
f o r  t h i s  c o n c l u s i o n .  

The Department h a s  t h o r o u g h l y  reviewed 
Mr. S ' s  case i n c l u d i n g  h i s  p r e v i o u s  
p a s s p o r t  f i l e  and t h e  r e c o r d  o f  h i s  
S e l e c t i v e  S e r v i c e  c l a s s i f i c a t i o n s .  

h i s  s t a t u s  i n  Israel  t o  t h a t  o f  a 
permanent r e s i d e n t  on September 1 2 ,  
1966 and t h e r e a f t e r  f a i l e d  t o  d e c l i n e  
I s rae l i  n a t i o n a l i t y ,  t h e r e b y  a c q u i r i n g  
t h a t  n a t i o n a l i t y  under  t h e  Law of 
Re tu rn  on t h a t  d a t e .  Approximately 
t w o  weeks l a t e r ,  M r .  S  e n t e r e d  t h e  
I s rae l i  armed forces and t o o k  a n  o a t h  
o f  a l l e g i a n c e  i n  c o n n e c t i o n  w i t h  h i s  
service. H e  n o t i f i e d  t h e  Embassy i n  
J a n u a r y  1967 t h a t  he w a s  s e r v i n g  i n  t h e  
I s r a e l i  Defense F o r c e s .  

m L n c -  ->-....2L. r e c o r d s  r p ~ r e z l  t52t , ;?FJ?i~cta+ 

On October  4 ,  1 9 6 6  Mr. S  w r o t e  h i s  
loca l  Selective S e r v i c e  Board and 
informed it t h a t  he was a c i t i z e n  of 
I s rae l  and t h a t  he w a s  on f u l l - t i m e  
act ive d u t y  w i t h  t h e  Is rael i  Army. 
M r .  S  w a s  s u b s e q u e n t l y  r e c l a s s i f i e d  
4- C, a n  a l i e n  n o t  c u r r e n t l y  r e s i d i n g  i n  
t h e  Uni ted  S t a t e s .  

The r e c o r d  does n o t  s u p p o r t  t h e  f i n d i n g  
t h a t  M r .  S  w a s  i n t e r e s t e d  i n  p r e-  
s e r v i n g  h i s  Uni ted  States  c i t i z e n s h i p  a t  
t h e  t i m e  he e n t e r e d  t h e  I s rae l i  armed 
f o r c e s .  I n  c o n n e c t i o n  w i t h  t h e  deve lop-  
ment o f  h i s  c i t i z e n s h i p  case i n  1 9 6 7 ,  
he  e x e c u t e d  a n  a f f i d a v i t  swear ing  t h a t  
h i s  e n t r y  i n t o  t h e  Israel i  Army w a s  a 
f r e e  and v o l u n t a r y  ac t  and t h a t  no  
undue i n f l u e n c e ,  compuls ion ,  f o r c e  o r  
d u r e s s  w a s  e x e r t e a  upon him. S h o r t l y  
af-cer ' u e i n y  informed ef t h e  ut;paL n-.- L. l ILC; ILL ' s 
p r e l i m i n a r y  f i n d i n g  o f  l o s s  o f  n a t i o n-  
a l i t y  M r .  S  wro te  a l e t t e r  t o  t h e  
Zmbassy s t a t i n q  t h a t  he had no 
i n t e n c i o n  o f  oppos ing  t h e  P r e l i m i n a r y  
Decision of t h e  Deps r tmen t  of S t a t e .  
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Appel lan t  s tates t h a t  a f t e r  he had been informed of t h e  
Depar tment ' s  r e f u s a l  t o  r e v e r s e  i t s  d e c i s i o n  i n  h i s  case, he 
a g a i n  communicated wi th  h i s  f a t h e r  who r e p o r t e d l y  s a i d  he would 
see what could  be done. TR 30. Accordin 0  h i s  f a t h e r  . 
had been advised  t "it w a s  f u t i l e  t o  c 
t o  t h e  S t a t e  Depar n t ,  and t h a t  t h e  b e s t  way t o  d 
w a s  when w e  r e t u r n e d  t o  t h e  U . S .  t o  t a k e  r e s idence  he re ,  t h a t  
w e  should then  make an aweal through t h e  Immigration and 
N a t u r a l i z a t i o n  Se rv i ce  LIN.57. - 'I  TR 3 1 .  

'vjhen i n  rsi turned t o  the 'u'nitei! States In 1979 sn c: 
t o u r i s t  v i s a  he took  up h i s  case w i t h  -t;he IiiiS i n  San kran- 
cisco,  u s ing  t h e  dev ice  of a r e q u e s t  fo r  X I  ex tens ion  of 
temporary s t a y  t o  a t t empt  t o  r each  a r e s o l u t i o n  of  h i s  s t a t u s .  

as  r e j e c t e d ,  b u t  I N S  a p p a r e n t l y  took no a c t i o n  
i n  h i s  case o u r  y e a r s ,  n o t  responding t o  h i s  r e q u e s t  f o r  a 
hear ing .  H e  t hen  consu l t ed  counse l .  Th i s  appea l  fol lowed 
s h o r t l y  t h e r e a f t e r .  

 ends  t h a t  he d i d  n o t  i n t e n d  t o  e l i n q u i s h  h i s  
United S t a t e s  c i t i z e n s h i p ;  h i s  s vice  i n  t h e  
Defense Forces  (IDF) i s  t conduct f r o m  which an  i n t e n t  t o  
r e l i n q u i s h  United States c i t i z e n s h i p  can f a i r l y  be i n f e r r e d .  
H e  f u r t h e r  contends  t h a t  i n  1975 /1976  t h e  c o n s u l a r  o f f i c e r  
concerned wi th  h i s  case and o f f i c i a l s  of  t h e  Department o f  
S t a t e  v i o l a t e d  t h e i r  own agency r e g u l a t i o n s  i n  f a i l i n g  t o  
address  t h e  i s s u e  o f  a p p e l l a n t ' s  i n t e n t  i n  j o i n i n g  t h e  IDF. 
" F a i l u r e  t o  observe agency r e g u l a t i o n s  r e s u l t i n g  i n  t h e  def i ia l  
of  a s u b s t a n t i v e  r i g h t , "  a p p e l l a n t  argued i n  h i s  opening 
b r i e f ,  "is a c o n s t i t u t i o n a l  v i o l a t i o n .  I* 

 r eques t ed  ora l  argument which t h e  Board heard on 
February 2 6 ,  1986. 

I1 

W e  c o n f r o n t  a t h r e s h o l d  i s s u e :  whether t h e  Board may asser t  
j u r i s d i c t i o n  over  a case i n  which an  e x p a t r i a t e  has  w a i t e d  e i g h t e e n  
y e a r s  t o  seek a p p e l l a t e  re l ief .  S ince  t ime ly  f i l i n g  i s  mandatory 

i s d i c t i o n a l ,  United S t a t e s  v. Robinson, 361 U . S .  220  (1960) ,  
r d  may on ly  cons ide r  t h e  m e r i t s  of t h e  cause  i f  w e  

determine t h a t  t h e  appea l  w a s  f i l e d  w i t h i n  t h e  l i m i t a t i o n  pre-  
s c r i b e d  by t h e  a p p l i c a b l e  r e g u l a t i o n s .  I f  w e  f i n d  t h a t  t h e  
appeal  w a s  un t imely ,  w e  must d i s m i s s  it. 

I n  January 1 9 6 7  when t h e  Department approve6 t h e  c e r t i f i c a t e  o 
los s  of n a t i o n a l i t y  executed i n  a p p e l l a n t ' s  name, t h e  Board of  
Appel la te  Review d i d  n o t  e x i s t .  There w a s ,  however, a Board c?f 
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Review on the Loss of Nationality, an entity of the Passport 
Office of the Department, to which persons who had been found to 
have expatriated themselves might address an appeal. Appellant 
was so informed when the Department forwarded to him a cop17 of 
the certificate of loss  of his nationality. In 1967 the time 
limit on appeal to the Board of Review on the Loss of Nationality 
was "within a reasonable time" after the affected party received 
notice of the Department's holding of his expatriation. 5/ 
Shortly after the Board of Appellate Review was established 
(July 1967) , reguiatlons were prorniilqated t n a t  aucnzea ~ n e  
"reasonable time" limitation. - 6 /  The regulations of the Board 
of A2pcllate Review were further revised 12 Nozezber 1979.. Tney 
prescribe that an appeal be filed within one year of approval 
of the certificate of l o s s  of nationality. 7/ Believing that 
the current regulations as to the time limit-on appeal should 
not apply retroactively, we are of the view that the standard of 
"reasonable time" should apply in tne case now before the Sroard. 

"What constitutes reasonable time," the 9th Circuit said in 
Ashford v. Steuart, 657 F. 2d 1053, 1055 (9th Cir. 1 9 8 1 )  

depends upon the facts of each case, taking 
into consideration the interest in finality, 
the reason for delay, the practical ability 
of the litigant to learn earlier of the 
grounds relied upon, and prejudice to other 

_. 5/ Section 50.60, Title 22, Code of Federal Xegulations (1966), 
22 CFR 50.60, 31 Fed. Reg. 13539 (1966). 

- 6/ Section 50.60 of Title 22, Code of Federal Regulations (1967- 
1979)' 22 CFR 50.60, 32 FR 16359, Nov. 29, 1967, provided: 

A person who contends that the Department's 
administrative holding of l o s s  of nationality or 
expatriation in his case is contrary to law o r  
fact s k l l  be eztitldt u p n  v r l t t e n  r e q l ~ e c t  
made within a reasonable time after receipt of 
notice of such holding, to appeal to the Board 
of Appellate Review. 

- 7 /  Section 7.5 (b) , Title 22, Code of Federal Regulations 22 CFR 
I 

/ - 5  ( i 3 j  * 
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p a r t i e s .  
C o . ,  542 F. 2d 928, 930-31 ( 5 t h  C i r .  1 9 7 6 ) ;  
S e c u r i t y  Mutual Casua l t y  Co. v. Century 
Casua l t y  Co., 6 2 1  F. 2d 1 0 6 2 ,  1067- 68  ( 1 0 t h  
C i r .  1 9 8 0 ) .  - 8/  

See L a i r s e y  v .  Advance Abras ives  
- 

Appe l l an t  submits  t n a t  t n e  circwnstciilces l e a l ; i n j  as t= his 
e v e n t u a l  appea l  r e v e a l  t h a t  he h a s  n o t  a c t e d  unreasonab ly ,  b u t  
r a t h e r  iias exeici .s& dillgenes ic a tk2zL2t icg  :;1mere-~s + i r e s  t o  . - -  
pursue  h i s  c a s e , a n d  any n e g l e c t  i n  riling t n e  ap?ra, A~ t=xt=cd?s~,-~ 

W e  a re  unab le  t o  a g r e e  t h a t  a p p e l l a n t  w a s  d i l ic j -ent  i n  s e e k i n g  
r e s t o r a t i o n  o f  h i s  c i t i z e n s h i p .  

I n  1969, two y e a r s  a f t e r  t h e  d e c i s i o n  had been made t h a t  he  
had e x p a t r i a t e d  h i m s e l f ,  a p p e l l a n t  v i s i t e d  t h e  Embassy a t  T e l  Aviv 
While t h e r e ,  he s ta ted  i n  h i s  b r i e f ,  "he  i n q u i r e d  abou t  h i s  
c i t i z e n s h i p . "  A p p e l l a n t ' s  b r i e f  c o n t i n u e s :  

H e  w a s  t o l d  by a c o n s u l a r  o f f i c i a l  t h a t  he  
cou ld  restore h i s  c i t i z e n s h i p  i f  he swore 
t h a t  he d i d  n o t  v o l u n t a r i l y  e n t e r  t h e  
I s rae l i  Army, o r  i n  t h e  a l t e r n a t i v e ,  i f  
he  remained i n  t h e  Uni ted  S ta tes  a n d .  
r e f u s e d  t o  r e t u r n  t o  Israel.  
t o  fo l l ow  t h e  c o n s u l a r  o f f i c i a l s ' s  a$'v'ice, 
a p p e l l a n t  t r a v e l e d  t o  t h e  Uni ted  Sta tes  
f o r  a f ami ly  v i s i t  and r e t u r n e d  t o  I s rae l  
w i t h  h i s  w i f e .  

N o t  w i sh ing  

8/ 
Wriqht & M i l l e r ,  Federal Pract ice  & Procedure ,  s e c t i o n  2 8 6 6  a t  

I n  L a i r s e y  v .  Advance Abra s ive s  C o . ,  .:he c o u r t  quo ted  11 - 
- 

'What c o n s t i t u t e s  r e a s o n a b l e  t i m e  must o f  
R e c e s s i t y  Sepend upor! t h e  facts i n  e ach  i n-  
d i v i d u a l  case. '  The c o u r t s  c o n s i d e r  
whe ther  t h e  p a r t y  oppos ing  t h e  motion has  
been p r e j u d i c e 2  kz; t k e  ciela:r i n  s e e k i n ?  
r e l i e f  and ':hey c o n s i d e r  whe ther  t h e  movlng 
p a r t y  had some good r ea son  f o r  h i s  f a i l u r e  
t o  t a k e  a p p r o p r i a t e  a c t i o n  soone r .  542 F.  
2d a t  930. 
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As we have seen, the record the Embassy made in 1969 of 
appellant's visit reports that event somewhat differently. 
Embassy told him that he might be able to recoup his citizenship 
if he could prove lack of intent to relinquish United States 
nationality. The Embassy invited him to pursue the matter 
upon his return from the United States. 
to the Embassy or write after he returned to Israel in the 
fall of i s j69 .  1t was no t  until 157.1 tiiat he exprzssez th,: ~ i ~ l -  
to see how he might regain his citizenship. (The Embassy records 
inCiicai;e 1, &as actaaily 1975.: 

The 

 did n o t  go back 

 describes this n e x t  attempt to chalfen.;e 705:s of h i s  
citizenship as follows: 

Again in 1974, Appellant rnade a renewed attemgt 
to have the decision reconsidered. His family 
in the United States had informed him of 
Afroyirn decision and armed with an affidavit 
and letter stating that he had never intended 
to relinquish his citizenship, he again went 
to the Embassy. 
to present the letter and affidavit and was toid 
to apply for a passport, which he did in 1975. 

He was refused the opportunity 

The Embassy's contemporary records, however, disclose that 
appellant executed a supplementary affidavit regarding his lack 
of intent to relinquish citizenship which the E m b a s s y  forwaraeC 
to the Department. 

As we have seen, in January 1976 the Department affirmed 
its original decision in appellant's case. Appellant asserts 
that he was not then told he had the right to appeal that 
decision. He alleges moreover that: 

He believed he had exhausted his options and 
remedies as long as he remained in Israel. 
ivloreover, he did not have much confidence in 
Consulate's advice since he had been mis- 
directed in the past .... Therefore, it is 
reasonable that appellant believed he could 
not assert his right to citizenship until 
he was safely in the United States. 

In December of 1979, Appellant returned 
to the United States on a tourist visa 
with his wife. Resorting to the only 
agency he could think of to assist him, he 
went to the Immigration and Naturalization 
Service to attempt to get his citizenship 
r e : t 2 r F ? - * "  I 
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The salient fact relevant to  the timeliness of the appeal 
is that in 1967  was informed that the Department had 
determined that he expatriated himself, and was advised that he 
had the right to appeal that decision to an appellate review 
body of the Department. 
described as a preliminary determination f r o m  becarniny r i i ~ a i , .  nor 
did he utter any word of o?pos;+-; - c L A ~ n  to t k e  certificate of l o s s  of 
nationality subsequently issued Quite the contrary-, he asserted 

decision of the Department. Tnat this statement of nij i n ~ d f - , ~ i ~ L  

He took no action then to prevent b ; h a t  Was 
- ,  _I 

in b r l t l n g  rj?aL rLe ;lac; i-Lc iLitsi-,tiail ;f \,yyuaAA.y --\--c: - m  +ha ---- 7>r-c .7 -  j - m j  nay17 - 

_ -  . 3 ~ q t c i r - r  _ _ _  ; c  ? r ~ 1 ~ ~ . 7  
L----- _- k-.  - 23c -'- ? ---r 1 : -- 

~ c y ? i s t i ~ e ~ L  ' 3 LJ..S&.L &&.- i- 

& g p e l l a r i c  t ~ o k  ncj fxrthgr 2ctipn- 7 ~ t . e ~  5.. 1 . 7 3 ~  a d i r i ~ e c !  of the final 
decision and a right to appeal, 

mL. ~ d ?  record shows that he has been dilatory about acting t o  
opQose the holding of loss of his United. States citizenship. He 
h a s  not explainec? ~ h ; r  he did not in 1969, after his return from 
holiday in the United States, submit documentation that would 
assist the Embassy to a c t  in his ease, as he had been invited to 
do- Ifistead, he allowed five or six years to elapse 3efore he 
acted in the matter. After the Department in 197'6 affirmed its 
1967 determination of l o s s  of his citizenship,  renained 
passive, alleging that no one told a i m  of the right of appeal, 
and that he believed it wouid be futiie to do a n y t h i n g  aSoi i t  
his citizenship until he retu.rned to the United States. In the 
following ten years the only action he took was to try to 
enqage the  I N S  in his case,  

Without deciding whether if he had come to this Board in 
L976  (nine years after the Department's original determination), 
his appeal would have been timely, we are of the view that at 
that time assuredly he should have availed himself of the right of 
appeal. The grounds he gives for not taking any action until 
2985 are legally insufficient to excuse any further delay in 
appea l ing  to this Board. In 1976 he was 29 years old, and not 
unfamiliar with the essential facts about citizenshi.p law as 
applied to his case. Why he did not then consult counsel or 
communicate with the Department about what reccurse might be 
available to him is not explained. At the hearing, he said 
that in 1 9 7 4 / 1 9 7 5  and again after the Department affirxed Its 
original decision in 1976 he left the matter of a iegai reriteciy 
i.n his father's hands. "He is a very resourcef'ul individual. 
:ie has many friends in, I guess, what you would Cali h i 2 h  
places,. e." appellant stated. TR 71. 
_ _  

In brief,  has presented no adequate reason why 
'ne cou3.d n o t  have t a k e n  an earlier appeal- 
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weight, in the absence of a showing by appellant that he had gooa 
cause for not taking an earlier appeal. 

it be regarded as eighteen years or ten years - was reasonable 
within the meaning of the applicable regulations. 
time-barred. 

We are unable to consider that appellant's delay - whether 

The appeal is 

I1 
_ _  upon conslderatlon of ti12 f G i e y i ; i n j - ,  1; ~3 -..,- -LAi:l.-.a-4:- 

It t h a t  the 3oard lacks jurisdictioc EC: z z t e r t a i n  t h e  ap3eal,.  
is accordingly denied. 

Alan G. James, Chairman 
II 

-2 u,$ 
Frederick Smith, Jr-dMember 




