
June 30, 1 9 8 6  

DEPARTIGNT OF STATE 

BOARD O F  MPELLATE REVIEW 

I N  THE MATTER OF: P  R  M

T h i s  i s  an  a g p e a l  from an  a d m i n i s t r a t i v e  d e t e r m i n a t i o n  of t h e  
Department o f  S t a t e  t h a t  a p p e l l a n t ,  P  R  M  e x p a t r i a t e d  
himself on J u l y  28 ,  1964 unuer t h e  p r o v i s i o n s  of s e c t i o n  343 \a) ( 6 1  , 
now s e c t i o n  3 4 9 ( a ) ( 5 )  , o f  t h e  Immigra t ion  and N a t i o n a l i t y  A c t  by 
zakicg a f9rr.d. rrz~nciati~c cf kls Ci.,itz:ci S t a t e s  z a t L ~ ~ ~ . i z ; -  bef;;: 
E: c c n s u l a r  oriricer Oi cnt: iiriitec-i Stares a t  biexlco, D . T . ,  i-iexlco. 

.I. 

For r e a s o n s  s t a t e d  below, w e  conc lude  t h a t  t h e  a p p e a l  i s  t i m e -  
b a r r e d  and t h e  Board l a c k s  j u r i s d i c t i o n  t o  c o n s i d e r  i t  on t h e  m e r i t s .  
The appea l  i s  a c c o r d i n g l y  den ied .  

I 

M became a United  S t a t e s  c i t i z e n  upon h i s  b i r t h  a t  
  t o  a Uni ted  S t a t e s  c i t i z e n  mother and a 

Mexican c i t i z e n  f a t h e r .  Through t h e  l a t t e r  he  a l s o  a c q u i r e d  t h e  
n a t i o n a l i t y  o f  Mexico. According t o  a n  a f f i d a v i t  M ' mother 
execu t ed  on August 2 5 ,  1 9 8 5 ,  he  w a s  a s i c k l y  i n f a n t ,  and a f t e r  h i s  
b i r t h  she  w a s  hav ing  problems w i t h  h i s  f a t h e r .  She t h e r e f o r e  asked  
a p p e l l a n t ' s  grandmother ,  h e r  husband ' s  mother and a c i t i z e n  of 
Mexico, i f  she  would care f o r  t h e  baby. A p p e l l a n t ' s  grandmother 
a g r e e d ,  and took Il  t o  l i v e  w i t h  h e r  i n  Mexico C i t y .  

- 1/ S e c t i o n  3 4 9 ( a )  ( 5 )  , f o rmer ly  s e c t i o n  3 4 9 ( a )  ( 6 )  , of  t h e  Immigrat ion 
and N a t i o n a l i t y  A c t ,  8 U.S.C. 1 4 8 1 ( a )  ( 5 ) ,  p r o v i d e s  as fo l l ows :  

S e c t i o n  349. ( a )  From and a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t ,  
a pe rson  who i s  a n a t i o n a l  o f  t h e  United S t a t e s ,  whether  by b i r t h  o r  
n a t u r a l i z a t i o n ,  s h a l l  l o s e  h i s  n a t i o n a l i t y  by -- 

( 5 )  making a fo rmal  r e n u n c i a t i o n  o f  h i s  n a t i o n a l i t y  
b e f o r e  a d i p l o m a t i c  o r  conscl lar  o f f i c e r  of t h e  Unittic! 
S ta tes  i n  a f o r e i g n  s t a t e ,  i n  such  form as  may be pre- 
s c r i b e d  by t h e  S e c r e t a r y  of S t a t e ;  .... 

P u b l i c  Law 9 5- 4 3 ? ,  approved October  10, 1 9 7 8 ,  9 2  Stat. 10415, rel;esl.ed 
paragraph  ( 5 )  of s e c t i o n  3 4 9 ( a )  of t h e  Immigrat ion an6 N a t i o n a l i t y  
A c t ,  and r e d e s i g n a t e d  pa r ag raph  t 6 !  of s e c t i o n  3 4 9 ! a )  as  naracirapk: ! 5 ) .  
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Appellant's mother has also stated that she made a series of 
decisions over the years to allow her son to remain with his 
grandmother and, except for a brief period while appellant 
attended grammar school in Florida, not take him into her own 
household. In her affidavit, cited above, she explained the 
situation as follows: 

... P  continued to live in Mexico City with his 
grandmother and since she ha6 no one e l s e  but 
P , she continued to rely more and more on his 
: ~ m 2 ~ r i q n s ~ 1 ~ ~ .  since P  bad r e s i d e o  w l t k ~  ~ I L S  

grandmother for such a long period of time anu 
d a r i n g  those years I was ex,?er;encm5 ac?d;trcnal 
marital difficulties, I thought it best to let 
P  continue to live with his grandmother so 
that he could take care of her in tne later years 
of her life. I thought that this was the least I 
could do for the many years of fine care she pro- 
vided to P . I did not, however, at any time 
ever permit ' s  grandmother to l e g s i l y  adopt 
him. 

The record shows that M  was regularly documented as a 
United States citizen by the Embassy at Mexico City, beginning in 
1959. The last United States passport he neld was issued in August 
1963. 

When he had barely passed h i s  18th birthday, M  made a 
formal renunciation of his United States nationality at the Embassy 
in Mexico City. The date was July 28, 1964. The oath of renuncia- 
tion appellant signed on that date indicates that he performed the 
act in the form prescribed by the Secretary of State. 
however, no other documentation of the event, except the certificate 
of l o s s  of nationality that the consular officer who administered 
the oath executed on August 4, 1964, as required by section 358 of 
the Immigration and Nationality Act. - 2 /  The consular officer 

There is, 

- 2/ 
provides that: 

Section 358 of the Immigration and Nationality Act, 8 U.S .C .  i501 

Sec. 358. Whenever a diplomatic or consular officer of the Unit6 
States has r2ason to believe that a person while in a foreign state h, 
lost his United States nationality . .  u n d e r  any provision of chapter 3 o 

c h i s  title, e r  LInd2r ar,;. pz971s1c2 a'f ck3;tez IV ef t ' k C  : ?2 tLs2L: ty  ,.n*c- 
of 1940, as amended, he shall certify the facts upon which such belie 
is based to the Department of State, in writing, under regulations - , _ I  

 prescribe^ by the Secretary of State. If the re;c;rt cf t h e  gipioai=i~ 
01 consular officer is approved by the Secretary of State, a copy cf 
t h ~  certiflcste shall be f o r - a r d e d  to the Attorney G e n ~ r a l ,  f o r  h:s 

m > t 1  il:r L ' S U O i t  222o-Tat22: 2r-s Y h E  6 2  - . d ~ - c  or c n n S ' J i a T  o f f i r e  L "  - .  
was made snaii be directed. to forward a COPY Cjf t:>e C e I z i . Z i C Z t 2  t h f  
gerson to whom it relates. 
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certified that M  was born both a United States and a Mexican 
citizen; that he made a formal renunciation of his United States 
nationality on July 28, 1964; and thereby exgatriated himself under 
the provisions of section 349(a)(6) of the Immiqration and National1 
Act. The consular officer forwarded the certificate to the Departme 
with no commentary on the circumstances unaer which M  iiad 
appeared before him. 

In an affidavit M  executed on September 5, 1985, he gave 
- * - :  L ?  1 7 7 ’  

A L & U  “ - I - - . - -  

7 -  

*&*  i u* ..-.AA-.-... 
?+-- - r ^ I  

r - .  i -  ~ 

r i L ~  Z G A L G ~ C ~ ~ L <  dcC3;;i, ~f L l i b  
Staces c i L i z e 1 i s n i p .  

In approximately May, 1964 . . .  I mentioned to my 
grandmother, then age 74, that I would like to 
return to the U . S .  and enlist in the 6 . S .  Army . . .  
She became quite upset at that statement and 
pleaded that I not leave her alone because she 
needed me to take care of her . . .  it- was just my 
grandmother and I residinq together and she was 
looking exclusively to me for support, financial 
as well as moral. After all the years that my 
grandmother devoted to nurturing and raising me 
since the time I was 6 months old, I did not 
have the heart to desert: her in her old age. 

. . .  The effects of m y  coiment that I wanted to 
join the U.S. Army, a long  with tfie personal 
problems with her son, J , agparently were 
much more traumatic to my grandmother that I 
realized. One day during July, 1964, she 
told me to accompany her to the American 
Embassy in Mexico without explaining the 
complete reason for such a visit. At the 
Embassy she stated that she needed me to take 
care of her and she was afraid that I would 
leave her and return to the United States. 
She told me to sign a form renouncing my U . S .  
citizenship. I signed the form, but did so 
without any intention whatsoever ta renounce 
my citizenship and allegiance to the greatest 
country in the world - the U.S.A. I did not 
understand some of the language on che form 
becailse of m y  poor comprehension of E~qlish 
and I do not recall the representative at the 
Embassy asking me any questions .... 
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s h e  would become s e r i o u s l y  ill and p o s s i b l y  even 
d i e ,  f o r  such r e j e c t i o n  and d e s e r t i o n  on my p a r t .  
Under t h e s e  m o s t  d i f f i c u l t  p e r s o n a l  c i r c u m s t a n c e s ,  
I r e a l l y  d i d  n o t  b e l i e v e  t h a t  I had a f r e e  c h o i c e  
i n  t h e  m a t t e r  and had t o  s i g n  t h e  form renounc ing  
my U.S. c i t i z e n s h i p .  

The Department on September 24, 1 9 6 4  approved t h e  c e r t i f i c a t e  
t n e  Embassy o f f i c e r  had e x e c u t e d  i n  a p g e l l a n t ' s  name, and a copy o f  
t h e  c e r t i f i c a t e ,  a s  approved,  w a s  s e n t  on t h a t  day  t o  t h e  Embassy to 
fGi :varZ  CC, sjp<l;afic. APpccjvai of C ~ L Z  C E I L L ~ L C ~ ~ - ~  ~ ~ l ~ s t . ~ . c u u ~ t : ~  ail 

a u n i n i s t r a t i v e  u e t e r m i n a t l o n  of ioss of n a t i o n a l i t y  from wnicn 
ikicNancls w a s  e n t i r i e d  K O  cake afi a p p e a l  LO t h e  boar6 of Seview on E : I ~  
Loss o f  N a t i o n a l i t y  o f  t h e  P a s s p o r t  O f f i c e  o f  t n e  Department o f  
S t a t e ,  t h e  p r e d e c e s s o r  of t h e  Board o f  A p p e l l a t e  Review. 

A p p e l l a n t  s t a tes  t h a t  s h o r t l y  a f t e r  he renounced h i s  Uni ted  
S t a t e s  n a t i o n a l i t y  h i s  grandmother  a l s o  induced  hiin t o  o b t a i n  a cer- 
t i f i c a t e  o f  Mexican n a t i o n a l i t y .  H e  s a y s  he w a s  c o n s c r i p t e d  i n t o  t h e  
Yexican Army i n  1 9 6 5 ;  and v i s i t e d  t h e  Uni ted  S t a t e s  i n  1 9 5 6  and i n  
1 9 7 2 ;  a l l  t h i s  t i m e  he w a s  r e s i d i n g  w i t h  h i s  grandmother .  I n  
J a n u a r y  1975 h i s  grandmother  d i e d .  T h e r e a f t e r  he  f e l t  t h a t  he  
"c o u l d  now proceed  w i t h  my l i f e  and my dream of r e t u r n i n g  t o  t h e  
Uni ted  S t a t e s .  

H e  s t a t e s  i n  h i s  a f f i d a v i t  t h a t  i n  February  1 9 7 5  he v i s i t e d  
t h e  Embassy " t o  r e q u e s t  t o  have my U . S .  c i t i z e n s h i p  r e s t o r e d . "  I.;e 
w a s  a l l e g e d l y  s u p p l i e d  w i t h  a form and t o l d  t h a t  "my U.S. c i t i z e n  
mother  had t o  comple te  c e r t a i n  i n f o r m a t i o n  f o r  t h i s  form and t h e n  
s i g n  it and r e t u r n  it t o  t h e  Embassy." M  a f f i d a v i t  c o n t i n u e s :  

I s e n t  t h e  f o r m  i n  t h e  m a i l  t o  my mother  i n  t h e  
Uni ted  S t a t e s .  I w a i t e d  and w a i t e d ,  b u t  my 
mother  n e v e r  comple ted  t h e  form o r  r e t u r n e d  it  
t o  m e  o r  t h e  Embassy. She o n l y  s e n t  a l e t t e r  

stating t o  ' f o r g e t '  t h a t  I have a 'mother . '  She 
n e v e r  f u l l y  e x p l a i n e d  h e r  r e a s o n  f o r  n o t  a s s i s t -  
i n g  m e  i n  hav ing  my U.S. c i t i z e n s h i p  r e s t o r e d  
u n t i l  a few y e a r s  l a t e r .  She t h e n  e x p l a i n e d  t o  
m e  f o r  t h e  f i r s t  t i m e ,  t h e  p u r e  h a t r e d  s h e  had 
f o r  my f a t h e r  ( h e r  f i r s t  husband) and s h e  was 
convinced t h a t  my f a t h e r  w a s  t h e  m o t i v a t i n g  
f o r c e  behind me a t t e m p t i n g  t o  r e s t o r e  my U . S .  
c i t i z e n s h i p .  She  c o u l d  n o t  o f f e r  any p a r t i c u l a r  
r e a s o n  why s h e  e n t e r t a i n e d  sucn a t h o u g h t ;  h u t  
because  s h e  d i d  h o l d  t h a t  b e l i e f  and because  
s h e  wanted a b s o l u t e l y  n o t h i n g  t o  do w i t h  my 
f a t h e r  a n d ,  i n  f a c t ,  d e s p i s e d  him, s h e  com- 
p l e t e l y  i g n o r e d  my- r e q u e s t  t o  compie te  and 
s i g n  t h e  form n e c e s s a r y  t o  i n i t i a t e  t h e  pro-  
!--dare t- !-iz-;c :,>- 2. s * citiLeEshi7 rcstss-;;d. 
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urn  t o  t h e  U . S .  I 

as about  t o  g i v e  

I had our  f i r s t  of 
3 c h i l d r e n  an 
ecessary sol 

d t o  be a c r e d i t  

where he i s  l i v i n g  p r e s e n t l y .  

s United S s n a t i o n a l i t y  v o l u n t a r i l y  s i n c e  he d i d  so under t l  
H e  f u r t h e r  contends  t h a t  he d i d  undue i n f l u e n c e  of h i s  grandmother. 

n o t  i n t e n d  t o  r e l i n q u i s h  h i s  United S t a t e s  c i t i z e n s h i p .  

A t  t h e  r e q u e s t  of a p p e l l a n t  and h i s  counse l  and w i t h  t h e  
ag  
ar  n t  by te lephone  on March 1 4 ,  1986. 

e n t  of  t h e  a t t o r n e y  f o r  t h e  Department, t h e  Board heard o r a l  

I1 

I n  t h i s  case w e  c o n f r o n t  a t h r e s h o l d  i s s u e  - whether t h e  Board 
may c o n s i d e r  and dec ide  an appea l  t aken  twenty yea r s  a f t e r  t h e  
Department determined t h a t  a p p e l l a n t  e x p a t r i a t e d  h imse l f .  

United S t a t e s  
V. , 361 U.S. 2 2 0  ( 1 9 6 0 ) .  I f  an  a p p e l l a n t  f a i l s  t o  comply 
wi th  a c o n d i t i o n  precedent  t o  t h e  Boa rd ' s  going forward t o  de te rmine  
t h e  meri ts  of  h i s  claim, i . e . ,  does  n o t  b r i n g  t h e  appea l  withFn t h e  
a p p l i c a b l e  l i m i t a t i o n  and adduces no l e g a l l y  s u f f i c i e n t  excuse t h e r e  
for, t h e  appea l  m u s t  be d i smissed  for want of  j u r i s d i c t i o n .  Costell  
v. United S t a t e s ,  365 U . S .  2 6 5  1 1 9 6 1 ) .  

Timely f i l i n g  i s  mandatory and j u r i s d i c t i o n a l .  

I n  1 9 6 4  when t h e  Department approved t h e  c e r t i f i c a t e  of loss  of 
n a t i o n a l i t y  t h a t  was issued i n  t h i s  c a s e ,  t h e r e  was no l i m i t a t i o n  on 
appea l  s i?ecif ied i n  t h e  r u l e s  and procedures  of t h e  Department 
a p Q l i c a b l e  t o  t h e  Board of Review on t h e  Loss of N a t i o n a l i t y  of t h e  
p a s s p r t  C>ffis:e, the ?redeCnsSer ~f t h e  Board of A p p e l l a t e  R e v i e w .  
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I n  1 9 6 6  f e d e r a l  r e g u l a t i o n s  w e r e  promulgated  which p r e s c r i b e d  t h a t  
a n  a p p e a l  t o  t h e  Board o f  Review on the Loss o f  N a t i o n a l i t y  might  be 
made " w i t h i n  a r e a s o n a b l e  t i m e "  a f t e r  t h e  a f f e c t e d  p e r s o n  r e c e i v e d  
n o t i c e  o f  t h e  Depar tment ' s  h o l d i n g  o f  l o s s  o f  h i s  n a t i o n a l i t y .  
S e c t i o n  50.6.0, T i t l e  2 2 ,  Code o f  Federal R e g u l a t i o n s ,  31  F.R. 13539, 
O c t .  1 3 ,  1966.  

When t h e  Board o f  A p p e l l a t e  Review w a s  e s t a b l i s h e d  i n  1967,  t h e  
federal  r e g u l a t i o n s  promulgated  t o  govern  i t s  a c t i v i t i e s  ado;ted ths 
" r e a s o n a b l e  t i m e "  l i m i t a t i o n  o f  t h e  p r e v i o u s  r e g u l a t i o n s .  2 2  CFR 
5 0 . 6 0 ,  32 F . R .  1 5 3 5 9 ,  K\;ovemSer 23, 1 9 6 7 .  3n X~~~.:, 'PT[~~;PT 31?, 1 9 7 9  the 
r e g u l a t i o n s  governi l ly tne Scmra bzre re-JiseG zrik r*menaLci. 1 k J ~  

p r e s c r i b e  t h a t  zii a p p e a l  sha l l  be f i l e d  w i t h i n  one y e a r  a f t e r  a p p m v a  
o f  t h e  c e r t i f i c a t e  o f  l o s s  of n a t i o n a l i t y .  2 2  CFR 7 . 5 ( b ) ,  A s  t o  t h e  
a p p l i c a b l e  l i m i t a t i o n  on a p p e a l ,  w e  b e l i e v e  t h e  norm of " r e a s o n a b l e  
t i m e "  s h o u l d  govern.  P l a i n l y ,  it would be u n f a i r  t o  a p p l y  t h e  
p r e s e n t  l i m i t a t i o n  of one y e a r  i n  t h i s  case, f o r  an  amendment 
s h o r t e n i n g  t h e  t i m e  f o r  a p p e a l  i s  u s u a l l y  c o n s i d e r e d  t o  a p p l y  p ro-  
s p e c t i v e l y  n o t  r e t r o a c t i v e l y .  

. 

c -~ 

Whether a p p e l l a n t ' s  d e l a y  of twen ty  y e a r s  i n  c h a l l e n g i n g  t h e  
D e p a r t m e n t ' s  d e t e r m i n a t i o n  o f  loss o f  h i s  Uni ted  S t a t e s  c i t i z e n s h i p  
w a s  r e a s o n a b l e  i n  t h e  c i r c u m s t a n c e s  o f  h i s  case i s  t h e r e f o r e  t h e  
f i r s t  i s s u e  w e  must c o n s i d e r .  

The f a c t o r s  t o  be e v a l u a t e d  i n  d e t e r m i n i n g  whether  an  a p p e a l  h a s  
been f i l e d  w i t h i n  a r e a s o n a b l e  t i m e  a f t e r  t h e  a f f e c t e d  p e r s o n  had 
n o t i c e  of t h e  d e c i s i o n  are  s u c c i n c t l y  s ta ted i n  l s h f o r d  v .  S t e u a r t ,  
6 5 7  F. 2d 1053 ( 9 t h  C i r .  1 9 8 1 ) ;  

What c o n s t i t u t e s  " r e a s o n a b l e  t i m e "  depends upon 
t h e  f a c t s  o f  e a c h  case, t a k i n g  i n t o  c o n s i d e r a-  
t i o n  t h e  i n t e r e s t  i n  f i n a l i t y ,  t h e  r e a s o n  f o r  
d e l a y ,  t h e  p r a c t i c a l  a b i l i t y  o f  t h e  l i t i g a n t  t o  
l e a r n  ea r l i e r  o f  t h e  g rounds  r e l i e d  upon, and 
p r e j u d i c e  t o  o t h e r  p a r t i e s .  See L a i r s e y  v .  
Advance Abrasives C o . ,  542 F. 2d 928, 930-31 
( 5 t h  C i r .  1 9 7 6 ) ;  S e c u r i t y  Mutual C a s u a l t y  Co. v. 
Cen tu ry  C a s u a l t y  C o . ,  6 2 1  F. 2d 1 0 6 2 ,  1967-68 
( 1 0 t h  C i r .  1 9 8 0 ) .  657 F. 2d a t  1055. 3/ 

- 3/ I n  L a i r s e y  v .  Advance A b r a s i v e s  C o . ,  t h e  c o u r t  quo ted  11 Wright  
& M i l l e r ,  F e d e r a l  P r a c t i c e  & P r o c e d u r e ,  - sec t ion  2866 a t  228-29: 

'What c o n s t i t u t e s  r e a s o n a b l e  t i m e  must of n e c e s s i t y  
depend upon t h e  f a c t s  i n  e a c h  i n d i v i d u a l  case . '  The 
c o u r t s  c o n s i d e r  whether  t h e  p a r t y  opposing t h e  mot ion  
h a s  been p r e j u d i c e d  by t h e  d e l a y  i n  s e e k i n g  r e l i e f  and 
t h e y  c o n s i d e r  whether  t h e  rnoving p a r t y  ha6 some good 

soofier. 5 4 2  F .  2d a t  9 3 0 .  
- r - - - - . - .  L r ; C i 3 U I I  2-u- c - y  his f z l l u r e  ts !--:<c ai-q-s;r-?te Z C t i ? ? 2  
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I n  h i s  b r i e f  a p p e l l a n t  a r g u e d  t h a t  h i s  d e l a y  i n  t a k i n g  an 
a p p e a l  w a s  n o t  u n r e a s o n a b l e  because he  n e v e r  r e c e i v e d  a copy o f  
h i s  o a t h  o f  r e n u n c i a t i o n  o r  t h e  c e r t i f i c a t e  o f  loss  o f  n a t i o n a l i t y  
t h a t  w a s  approved by t h e  Department ,  and because  he had n o t  been 
informed of h i s  r i g h t  of a p p e a l .  H e  w a s  n o t ,  he s t a t e d ,  i n d i f f e r e n t  
t o  h i s  loss of c i t i z e n s h i p .  Although he f e l t  compel led  m o r a l l y  and 
e m o t i o n a l l y  t o  remain w i t h  h i s  grandmother  u n t i l  h e r  d e a t h ,  he  
promptly v i s i t e d  the Embassy a f t e r  her death (February 1 3 7 5 )  " 5 0  
a t t e m p t  t o  res tore  h i s  c i t i z e n s h i p . "  Not ing  t h a t  t h i s  a t t e m p t  m e t  

asserts Lila'; ne acrseii reasonaui; ai:u S O ~ \ , ~ : L  saic?,e L ~ -  i 
!;is r e s F o n s i S i l i t i e s  t o  his famil;. fro% 1 9 7 5  5-3~) 1 9 8 4  " r e a s o n a b l y  ~- 
d e l a y e d  any f u r t h e r  inquiries on A p p e l l a n t ' s  L3art t o  G v e  h i s  
c i t i z e n s h i p  r e s t o r e d , "  (Emphasis i n  o r i g i n a l . )  

r,.:j ith f r g s t r a t i c n  beczxsc sf his m ~ t h e r ' s  -rocpr- "_ ipt- , 2--:3olla2+ 
- I /  

During o r a l  argument  on March 1 4 ,  1986 c o u n s e l  f o r  a p p e l l a n t  
s a i d  he w a s  now convinced t h a t  M  had no c o n c e p t i o n  t h a t  a n  
a p p e a l  p r o c e s s  w a s  open t o  him; M  v i s i t  t o  t h e  Embassy i n  
1 9 7 5  w a s  n o t  f o r  t h e  purpose  o f  making an  a p 2 e a l  b u t  s imply  to 
i n q u i r e  a b o u t  how t o  ge t  Uni ted  S t a t e s  c i t i z e n s h i p .  4 /  When 
a p p e l l a n t ' s  mother  d i d  n o t  r e t u r n  t h e  form he  had b e e n  g i v e n ,  "he 
d i d n ' t  t h i n k  a b o u t  g o i n g  back t o  a p p e a l ,  because  he  d i d n ' t  even 
t h i n k  of  ' a p p e a l '  t o  b e g i n  w i t h . "  T R  9 ,  1 0 .  F i n a l l y ,  i n  1984 
when  t r a v e l l e d  t o  t h e  Uni ted  S t a t e s ,  "he  d i d  n o t  c o m e  t o  
a p p e a l  because  t h a t  w a s n ' t  even a word h e  even t h o u g h t  a b o u t  i n  
h i s  case." I d .  Only a f t e r  h e  a p p l i e d  f o r  a p a s s p o r t  and w a s  
r e f u s e d  d i d  c o n s u l t  $ r e s e n t  couiisel and l e a r n  t h a t  t h e r e  was 
a n  a p p e a l  p r o c e s s .  I d .  Fur the rmore ,   n e v e r  r e c e i v e d  a 
copy of t h e  c e r t i f i c a t e  of  l o s s  of h i s  n a t i o n a l i t y  o r  n o t i c e  of 
any a p p e a l  r i g h t s .  - Id.  

 h imse l f  s t a t e d  t h a t  he  had n o t  r e a l i z e d  he  had l o s t  
h i s  Uni ted  S t a t e s  c i t i z e n s h i p  by making a formal  r e n u n c i a t i o n .  
TR 28 .  H e  t hough t  t h a t  "it w a s  l i k e  pend ing . "  Asked by c o u n s e l  
f o r  t h e  Department t o  e x 9 1 a i n  t h e  word "pend ing ,  'I  r e p l i e d  : 
"Tha t  it w a s n ' t  -- t h a t  I h a d n ' t  renounced my c i t i z e n s h i p ,  t h a t  i s  
Lsic7 w a s  j u s t  a s e p a r a t e  form t h a t  I had ,  t h a t  I c o u l d  go back 
a g a h  and j u s t  s a y  t h a t  7: a m  an American c i t i z e n ,  and I want t o  
e s t a b l i s h  a g a i n  t h a t  I a m  a n  American c i t i z e n . "  T R  31.  

W e  a re  unpersuaded t h a t  a p p e l l a n t  d i d  n o t  r e a l i z e  i n  1 9 6 4  
t h a t  he  had renounced h i s  Uni ted  S t a t e s  c i t i z e n s h i p .  I n  h i s  b r i e f  
and s u p p o r t i n g  a f f i d a v i t  he s t a t e d  t h a t  i n  February  1 9 7 5  he w e n t  to 

4 /  T r a n s c r i p t  of E e a r i n g  i n  t h e  :-latter of   M  
Board o f  A p p e l l a t e  Review, March 1 4 ,  1 9 8 6  [ h e r e a f t e r  r e f e t o  
- - - _ - ~  
d V  =ic ,,TF,") >-,q. L- J- 8, 9 I 



271 

- 8 -  

t h e  Embassy t o  s e e k  " r e s t o r a t i o n "  of h i s  c i t i z e n s h i p .  But  a t  t h e  
h e a r i n g  he  t r i e d  t o  convey t h e  i m p r e s s i o n  t h a t  h e  had been unaware 
f o r  many y e a r s  t h a t  he had f o r f e i t e d  h i s  c i t i z e n s h i p .  There  i s  a n  
i n c o n s i s t e n c y  i n  h i s  s u b m i s s i o n s  which r a i s e s  i n  o u r  minds t h e  
q u e s t i o n  whether  a p p e l l a n t  recal ls  a c c u r a t e l y  what hap 

w e  are o f  t h e  view t h a t  t h e  c o n s u l a r  o f f i c e r  
s t e r e d  t h e  o a t h  of r e n u n c i a t i o n  t o   undou 

ed i n  1 9 6 4 .  

e x p l a i n e d  t o  h i m  what a s e r i ous  ac t  he was a b o u t  t o  pe r fo rm anl! 
asked  him t o  c o n f i r m  t h a t  he wished t o  renounce  and d i d  so volun-  
t a r i l y .  The re  is r3. legal przsumpt io l i  tkt  Li., $52 Z%SCEC~ sf 

e t o  t h e  conLra ry  p u b l i c  o f f i c i a l s  execuze  tneir a u t i e s  i,; 
n e r  p r e s c r i b e d  by l a w  and r e g u l a t i o n s .  Bo i s sonnas  v. 

Acheson, 1 0 1  F.  Supp. 138 ( S . D .  N . Y .  1 9 5 1 ) .  l h a s  s u b m i t t e d  
no e v i d e n c e  t o  r e b u t  t h a t  p resumpt ion .  

Being r e a s o n a b l y  s a t i s f i e d  t h a t   knew he  had a c t u a l l y  
renounced h i s  Uni ted  S t a t e s  c i t i z e n s h i p ,  w e  a r e  t h e r e f o r e  u n a b l e  
t o  a c c e p t  h i s  argument  t h a t  h i s  d e l a y  w a s  j u s t i f i e d  because  he d i d  
n o t  r e c e i v e  t h e  c e r t i f i c a t e  o f  loss of  n a t i o n a l i t y  t h a t  t h e  
Department had approved i n  h i s  name. The r e c o r d  shows t h a t  t h e  
Department  ly s e n t  a copy o f  t h e  approved c e r t i f i c a t e  t o  t h e  
Embassy t o  rward t o  a p p e l l a n t .  There  i s  no r e c o r d  of t h e  
d i s p o s i t i o n  of t h e  ce r t i f i ca te  a f t e r  it reached  t h e  Embassy, a5 w e  
may f a i r l y  assume i t  d i d ,  Bu t ,  i n  t h e  absence  o f  e v i d e n c e  t o  t h e  

e may assume t h a t  t h e  Embassy carried o u t  i t s  d u t y  ar,d 

v. Acheson, s u p r a .  L e t  u s  assurrte, however, t h a t  appel-  
t, f o r  some u n d i s c l o s e d  r e a s o n ,  receive t h e  c e r t i f i c a t e  

e c e r t i f i c a t e  t o   a t  h i s  l a s t  known a d d r e s s .  

a t i o n a l i t y .  Formal r e n u n c i a t i o n  o f  Uni ted  S t a t e s  
n a t i o n a l i t y  i s  t h e  m o s t  u n e q u i v o c a l  ac t  o f  x p a t  r i a t i o n .  Knowing 

h e  had i n  f a c t  renounced h i s  c i t i z e n s  p ,   may n o t  
s h e l t e r  beh ind  an  a l l e g e d  b u t  unQroved c o n t e n t i o n  t h a t  h e  w a s  n e v e r  
a d v i s e d  he  had been found t o  have e x p a t r i a t e d  h i m s e l f .  H e  had 
f a c t s  which he s h o u l d  have used w i t h o u t  undue d e l a y  t o  a s c e r t a i n  
what h i s  a c t u a l  c i t i z e n s h i p  s t a t u s  w a s ,  r e g a r d l e s s  o f  any a l l e g e d  
l a c k  o f  a c t u a l  n o t i c e  o f  t h e  Depar tment ' s  m i n i s t e r i a l  a c t  
c o n f i r m i n g  t h e  r e n u n c i a t i o n  of  h i s  c i t i z e n s h i p .  The r u l e  i s  
wel l- set t led t h a t  where a n y t h i n g  a p p e a r s  t h a t  would p u t  an  
o r d i n a r y  pe r son  upon i n q u i r y ,  t h e  l a w  presumes t h a t  s u c h  i n q u i r y  
w a s  a c t u a l l y  made and f i x e s  n o t i c e  upon t h e  p a r t y  as  t o  a l l  t h e  
l e g a l  consequences .  Hux - v .  B u t l e r ,  339 F.  2d 6 9 6  ( 6 t h  C i r .  1 9 6 4 ) .  
See a l so  Nett les v .  C h i l d s ,  1 0 0  F. 2d 952 ( 4 t h  C i r .  1 9 3 9 ) .  

Counsel  h a s  a s s e r t e d  t h a t  a p p e l l a n t  w a s  d e n i e d  ? r o c e d u r a l  
due p r o c e s s  o f  l a w  because  t h e  Department d i d  n o t  a d v i s e  him of 
h i s  a p p e a l  r i g h t s .  W e  d i s a g r e e .  F i r s t  o f  a l l ,  due p r o c e s s  does  
n o t  c o n t e m p l a t e  a r i g h t  o f  a p F e a l .  D i s t r i c t  of  Columbia v .  
Calwans, 3 0 0  U.S. 6 1 7  ( 1 9 3 6 ) .  Giv ing  n o t i c e  of t h e  r i g h t  o f  
a p p e a l  i s  t h e r e f o r e  n o t  a r e q u i r e m e n t  of due p r o c e s s ,  u n l e s s  

~-.-_---_--- 
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expressly prescribed by law or regulations having the force of 
law. Second, in 1964 Departmental regulations provided that 
c o n s u l a r  officers s h o u l d  inform an expatriate of the risht of 
appeal whzn fortv.ardinrj the certificate of l o s s  of nationality -9 
him. 8 Foreicn Affairs blanual 224.21(a), April 20, 1962. With 

consular officer in this case complied with Departmental guiue- 
lines, but here too we mdy assume. in the absence of eTv71i2r,ce ts 
the contrary, that he did include with the certificate a letter on 
appeal rights, as prescribed by the FAM. But even had the consular 
officer failed to do so, this cannot be materral error, for the 
Department's guidelines did not have the force of law. 

t 

___ _- -_- - __ - - - - - ___ 
& b L  .--c - -  c nG r - m -  -n-  r = n r . r n +  knr?r.- +r)y ~ p r t ? l n  \,~netner i-ne 

In sum,  in all probability knew he had forfeited his 
citizenship. He apparently made an effort in 1975, then  leve en 
years after his renunciation, to recoup his citizenship, but did 
not follow through because of considerations that we do not find 
sufficiently weighty to justify such a long delay in taking an 
appeal. 

Not only has P  failed to demonstrate that he was 
justified in n o t  taking an appeal until twenty years had Gassed, 
but also his delay would be prejuuicial to the interests of the 
other party - the Department - were we to hear it on the merits. 
Appellant's case rests on his unsupported contention that his 
grandmother forced him against his will to renounce his United 
States nationality and morally constrained him for eleven years 
from making any attempt to contest loss of his citizenship. At 
this distance from the events of 1964 about which there is 
virtually no contemporary evidence except that of an ostensibly 
validly performed act of renunciation, how could the Department 
rebut appellant's contention that he was coerced into performing 
an expatriating act and restrained from acting promptly for many 
years by one who is now dead? The disadvantage at which the 
Department would be placed is all too plain. 

Finally, there is another important consideration to be 
weighed here. The interest in finality, stability an6 c?igr,ity of 
administrative determinations is entitle6 to considerable ;iyeight, 
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On a l l  t h e  e v i d e n c e ,   delay i n  t a k i n g  a n  a p p e a l  w a s  
l e g a l l y  u n j u s t i f i e d ,  p r e j u d i c e s  t h e  Department and f l o u t s  t h e  
r u l e  on f i n a l i t y ,  s t a b i l i t y  and d i g n i t y  o f  d e c i s i o n s .  W e  
conc lude  t h e r e f o r e  t h a t  t h e  a p p e a l  i s  t ime- bar red  and n o t  p r o p e r l y  
b e f o r e  t h e  Board. 

I11 

Upon 
d i  s m i s  se s 

cons  
t i lC  

# i d e r a  
appea 

t i o n  of t h e  foregoincj ,  t h e  Board hereby 
1 fo r  %ant of jurisdiction. 

6 '  . 
Aldn G .  James, Chairman 

i; 

-_ __.- 

/ 

'yJicny'xlo7 ! 
George 'Taf t , #ember 




