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DEPARTPENT O F  STATE 

BOARD O F  APPELLATE REVIEW 

IN THE blATTER OF: D  R  M  

D  R  f  appeals an administrative determination of 
tne De en of h a t e  ~ i - i a t  iie expatiiale; I i i i i i 5 e l . E  oi; ;.larz;; 2 7 ,  
1975 under the provisions of section 349(a) (1) of t h e  Imrnigration 
U i v i i  I . 4 . 0 I I I U . A  L2 A - _ l L .  L. u1 v -  L U _ _ J  -----l-*-------: --.- - - . -... 
own appilcatlo1-1. &/, 
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The appeal presents two issues: whether appellant's naturaii- 
zation was voluntary: and, if it be so founcl, whetner it was 
accompanied by an intention to relinquish,his Unite6 States citizen- 
ship. It is our conclusion that apdellant became a citizen of 
Canada of his own free will, and that it was his intention to 
relinquish his United States citizenship. We tnus affirm the 
Department's determination of apgellant's expatriation. 

I 

M  became a United States citizen by Sirtn at  
. He received B.Sc. and iVI,A. 

degrees from California State College. During his college days he 
states he served in the California National Guard. He obtained a 
T I  u n i t e d  States passport in 1363 wnlch ne Gld noc rcnerq,v w11cl:i ir, c_.x2iredS 

- 1/ Section 345(a) (1) of the Inmigration and Nationality Act, 8 U.S.C. 
1<81(af (11, reads: 

See. 345. (a) From and after the effective date of this Act 
a person who is a national of the United States whether by 
birth ox naturalization, s h a l l  i c c e  his nationality by -- 
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I n  August  1 9 6 9   moved t o  Canada w i t h  h i s  American c i t i z e n  
w i f e  and c h i l d .  H e  e n e r e d  Canada as  a l a n d e d  immigrant  t o  s t u d y  
f o r  a d o c t o r a t e  i n  b i o l o g y  a t  t h e  U n i v e r s i t y  o f  Ca lga ry .  H e  w a s  
awarded a d o c t o r a t e  o f  ph i losophy  i n  1972. I n  1973 a second c h i l d  
w a s  b o r n .  For s e v e r a l  y e a r s  a f t e r  he o b t a i n e d  h i s  Ph.D.  w a s  
employed by t h e . U n i v e r s i t y  o f  Ca lga ry  and h e l d  o t h e r  p a r t - t i m e  
positions. H e  a p p l i e d  f o r  n a t u r a l i z a t i o n  as  a Canadian c i t i z e n  and 
on March 2 7 ,  1 9 7 5  w a s  g r a n t e d  a c e r t i f i c a t e  o f  Canadian c r t i z e n s h l p .  
On t h e  o c c a s i o n  o f  t h e  g r a n t  of c i t i z e n s h i p  he made t h e  f o l l o w i n g  
23th .-.f a l l e n i a n c n :  

I, * . . ,  swear t h a t  I w i l l  be f a i t h f x i  ar,d 
b e a r  t r u e  a l l e g i a n c e  t o  H e r  Majes ty  Queen 
E l i z a b e t h  t h e  Second, h e r  H e i r s  and 
S u c c e s s o r s ,  a c c o r d i n g  t o  l a w ,  and t h a t  I 
w i l l  f a i t h f u l l y  o b s e r v e  t h e  l a w s  o f  Canada 
and f u l f i l  my d u t i e s  as a Canadian c i t i z e n .  

So Help m e  G o d .  

 o b t a i n e d  a Canadian p a s s p o r t  i n  1 9 7 5  which he a l l e g e d l y  
used  once, t o  v i s i t  Mexico. H i s  w i f e  o b t a i n e d  a Uni ted  S ta tes  
p a s s p o r t  a t  t h e  same t i m e  from t h e  C o n s u l a t e  Genera l  a t  C a l g a r y .  
Mudry s t a tes  t h a t  f o r  several  y e a r s  a f t e r  1 9 7 7  he  w a s  employed by 
a n  e n g i n e e r i n g  f i r m .  

I n  May 1 9 8 3  F  v i s i t e d  t h e  C o n s u l a t e  Genera l  a t  C a l g a r y .  
The c o n s u l a r  o f f i c e r  who i n t e r v i e w e d  him informed t h e  Department 
t h a t  Mudry s a i d  he  had l o s t  h i s  j o b  and wanted t o  move t o  t h e  
Uni ted  S t a t e s  t o  reside. The c o n s u l a r  o f f i c e r  d e s c r i b e d  t h e  v i s i t  
i n  t h e  f o l l o w i n g  t e r m s :  " H e  h a s  i n q u i r e d  a b o u t  t h e  p r o c e s s  o f  
immigra t ion .  I' (Emphasis a d d e d ) .  M  comple ted  two forms f o r  
d e t e r m i n i n g  Uni ted  States  c i t i z e n s h i p .  Eased on t h e  i n t e r v i e w  and 
t h e  forms  comple ted ,  t h e  c o n s u l a r  o f f i c e r  e x e c u t e d  a c e r t i f i -  
cate  o f  loss of n a t i o n a l i t y  on  August 1 6 ,  1983.  2/ The o f f i c e r  

- 2 /  S e c t i o n  358 o f  t h e  Immigrat ion and N a t i o n a l i t y  A c t ,  8 U . S . C .  
1501,  r e a d s :  

Sec. 358. Whenever a d i p l o m a t i c  o r  c o n s u l a r  o f f i c e r  o f  t h e  
Uni ted  S ta tes  h a s  r e a s o n  t o  b e l i e v e  t h a t  a persen w h i l e  i n  a f s r e i g n  
s t a t e  h a s  l o s t  h i s  Uni ted  S ta tes  n a t i o n a i i t y  under  any p r o v i s i o n  05 
c n a p t e r  3 of c h i s  t i t i e ,  o i  uii&r any 9zcv;sion zf chzptc r  I T !  cf 
t h e  W a t i o n a l i t y  A c t  of 1940,  as  amended, he  s h a l l  c e r t i f y  t h e  f a c t s  
upon which such  b e l i e f  i s  based t o  t h e  Department  o f  S t a t e ,  i n  
w r i t i n g ,  under  r e q u l a t i o n s  prescribed by t h e  Secretary of  S t a r e .  
I f  t h e  r e p o r t  of t h e  d i p l o m a t i c  o r  c o n s u l a r  o f f i c e r  i s  a2prcved by 
t h e  S e c r e t a r y  of  State, a copy of t h e  c e r t i f i c a t e  shall be fortmrdec3;. 

o r  c o n s u i a r  o f f i c e  i n  which t h e  r e 2 o r t  \;as aade s h a l l  be d i r e c t e d  t o  
forward  a copy of t h e  ce r t i f i ca te  t o  t h e  p e r s o n  t o  whom i t  re la tes .  

A- c~ e:;c; L 7 A c k ~ r ~ c y  Ss::?ral, fzr nls informacior i ,  i ._ r ?c i  L i L e  G ~ G ~ O L G ~ ~ C  
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at he t,-ias forced 

by a preponderance of the evidence that the was involun- 

I 3/ Section 349(c) of the Immigration and Nationality Act, 8 u.S,C. 
1481(c), reads: 

(c) Whenever the loss  of United States nationality is put in 
i s s u e  in any action or proceeding comnencec? on or after enactmezt 

ction under, or by virtue of, the provis 
n a  r t x r  Act, t h e  Suzdec s h a l l  be up?- t h e  FeZsOn c-- - A  

claiming that such loss occurred, to establish such claim by a 
preponderance of the. evidence. Except as otherwise provided in 
subsection (b) , any person who commits or performs, or who has 
committed or performed, any act of expatriation under t h e  pro- 
v i s i o n s  of this or any other Act shall be presumed to have done so 
vol untarll:? 
by a preponderance of the evidence, that the act or a c t s  conmitted 
or performed were not done voluntarily. 

b : ~ c  sue:!! presu inp t ion  i7,aL be i-ebiitizd r ;pn 2 sha;;;ncj, 
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In one of the forms he completed in May 1983,  asserted 
that after he completed his doctorate in 1972 he attempted to return 
to the United States but could not find any work. Ile believed jobs 
in Canada would be easier to find if he had Canadian citizenship, 
adding "actually it didn't make any difference since none of my 
employment required Canadian citizenship." 

In his opening brief of October 1984 (he did not file a reFly 
D r i e f j  I  made tne foilowin? aileuatlons a u o u ~  rile invci iur i -  
tariness of his act: 

After graduation in 1972, Appellant spent 
over one year attempting to obtain employment 
in the United States. Over two hundred 
resumes were mailed to potential employers, 
but to no avail. 

Appellant was forced to remain in Canada and 
seek employment there. By this time, 
appellant's wife had given birth to another 
child, which was born in Calgary. Appellant 
worked at the University and other part time 
positions. It soon became apparent that the 
University was dismissing American faculty 
members in favor of Canadians, and those 
remaining were not being promoted. 

Feeling uncertainty about his faculty 
position, Appellant decided to obtain Canadian 
citizenship to protect his position and future. 

... 
Appellant feared the loss of his job unless 
he were to become a Canadian. Since he had 
attempted to find employment in the United 
States and failed, this possibility posed a 
real danger to the well being and self- 
preservation of Appellant and his family, who 
relied on his support. He sought naturaliza- 
tion to xaintain his job. 

It was s z l y  sut of 2ccnsmic r,ecessity th2t 
Appellant and his family remained in Canada 
after completing his education .... 

We do not think  has shown by a preponderance of the e v i -  
dence that his naturalization w a s  involuntary. 

The allegations in his brief that he c o u l d  no t  find emplo;ment 
in the United States and that he might have lost his position at the 
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. University had he not become a Canadian are unsupported by any 
evidence. Furthermore, they are not wholly consistent with the 
statements he made a year earlier in completing one of the citi- 
zenship questionnaires in which he answered a question as to whether 
he acted voluntarily by stating simgly: "I attempted to return 
to the U . S .  after finishing my degree at U. of Calgary but could 
not find any work. I believed it would be easier to find work in 
CaEada if I had C a n 3 d i a n  citizenship.". 

To s u s t a i n  a de fense  of economic duress, one n u s t  ShGw that 
- - - I  - -'L- 7 :I - I,. - h - 7  i n - c r p c  n T r r > v  T,I 
ia- - --+.,_*_ -- 2 

had no contrGl and that the only course of action was to gerform an 

233 F. 2d 551 (3rd Cir. 1956) and Insogna v. Dulles, 116 F. Supp. 
473 (D.D.C. 1953). Those cases stand for the proposition that an 
expatriative act done out of a concern for self-preservatlon is 
not voluntary. N 's case, even as he posits it, is, however, 
vastly different from those of setitioners in Stipa and Insogna. 
On the facts, we cannot accept that he could not find any kind of 
employment in the United States or Canada. If he means, as xe 
suspect he does, that he could not readily find a j ob  in the field 
he preferred, that is not duress. Surely, one as young and well- 
educated as  could have found some kind of employmect that 
would have sustained him and his family. 

expatriative act to alleviate that situatioii. See S ' i i , ~  v. 2 u l '  A L d  h y  , 

Possibly b did face a difficult choice. But no one forced 
him to seek naturalization and risk h i s  United S t a t e s  citizenshi:>. 
instead of trying to find another way to satisfy his economic ana' 
professional needs. Where one has the opportunity to make a free 
choice, the mere difficulty of the choice is not deemed to constitute 
duress. See Prieto v. United States, 298 F. 2d 12 (5th Cir. 19611, 
and Jubran v. United States, 255 F. 2d 81 (5th Cir. 1958). 
Similarly, Jolley v. Immigration and Naturalization Service, 441 
F. 2d 1241, 1245 (5th Cir. 1971): "But the opportunity to make a 
decision based upon personal choice is the essence of voluntariness." 

To choose foreign citizenship for economic reasons that 
objectively fall far short of dire necessity cannot be considered 
to be involuntary.  has failed to show that naturalization 
was forced upon him by factors he could not control. Accordingly, 
we ccjnclude that he became a Canadian c i t i z e n  of his o w l i  free >;ill. 

- - - - -  t:iougp,--- L---.. ----l..=l-J l - L I - . - . c  - - . - - l l - . - L  . - - l . . - A - - . . - < l .  
L V t f l i  w c  A L U V C  C-uIicIAuucu C A ~ U C -  u p y & A A u A A L  V W A ~ L ~ C U L - C ~ ~  

obtained naturalization in Canada, "the question remains whether 
on all the evidence the Government has satisfied its burden of 
proof  c h a t  t h e  expatriating act was pezfsrxncc! ; . ; i tk  tr,c E:~C~SS;;;', 

intent to relinquish citizenship." Vance v. Terrazas, 444 U . S .  --- --____ 
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a t  270. Under t h e  S t a t u t e ,  4 /  t h e  Government must p r o v e  a 
p e r s o n ' s  i n t e n t  by a preponderance  of t h e  e v i d e n c e ,  
2 6 7 .  I n t e n t  may be e x p r e s s e d  i n  words o r  founc! as a f a i r  
i n f e r e n c e  from proven conduc t .  I d .  a t  2 6 0 .  

444 U,s. a t  

- 

The i n t e n t  t h e  Government must p rove  i s  t h e  g e r s o n ' s  i n t e n t  
a t  t n e  t i m e  t h e  e x p a t r i a t i n g  a c t  w a s  per formed.  Terrazas v. 
Haig, 653 F. 2d 285, 287 ( 7 t h  C i r .  1 9 8 1 ) .  

Pe r fo rming  a s t a t u t o r y  e x p a r r i a t i n g  ac t  may be h i g h l y  p e r-  
s u a s i v e  e v i d e n c e  of  i i - r E e f i t  b u t  it i s  n o t  c o n c l u s ~ v e  e;.idencs, aind 
it i s  i m p e r m i s s i b l e  t o  presume from performance  o f  t h e  ac t  t h a t  
t h e  c i t i z e n  i n t e n t e d  t o  r e l i n q u i s h  c i t i z e n s h i p .  T e r r a z a s ,  4 4 4  
U . S .  a t  268. Thus, a l t h o u g h  a p p e l l a n t ' s  a c t i o n s  i n  o b t a i n i n g .  
Canadian c i t i z e n s h i p  may s t r o n g l y  e v i d e n c e  a n  i n t e n t  t o  abandon 
Uni ted  Sta tes  c i t i z e n s h i p ,  something more must be proved t o  s u s t a i n  
t h e  c o n c l u s i o n  t h a t  a p p e l l a n t  i n t e n d e d  t o  e x p a t r i a t e  h i m s e l f .  

 a l l e g e s  t h a t  when he a p p l i e d  f o r  n a t u r a l i z a t i o n  he 
s p e c i f i c a l l y  a s k e d  a Canadian immigra t ion  judge  whether  he  would 
be r e q u i r e d  t o  renounce  h i s  Uni ted  S ta tes  c i t i z e n s h i p ,  and w a s  
a s s u r e d  t h a t  he  would n o t  have  t o  20 so .  
s u g g e s t s ,  shows a l a c k  o f  i n t e n t  t o  r e l i n q u i s h  h i s  Uni ted  S ta tes  
c i t i z e n s h i p .  
t h e  record, w a s  made e i g h t  y e a r s  a f t e r  he o b t a i n e d  n a t u r a l i z a t i o n .  
Without  c a l l i n g  i n t o  q u e s t i o n  a p p e l l a n t ' s  good f a i t h ,  w e  are  
u n a b l e  under  t h e  c i r c u m s t a n c e s  t o  a c c o r d  h i s  l a t t e r  day state-  
ment s i g n i f i c a n t  e v i d e n t i a r y  v a l u e .  

Tha t  i n q u i r y ,  a p p e l l a n t  

H i s  c o n t e n t i o n ,  which i s  unsuppor ted  by a n y t h i n g  i n  

The o n l y  s u b s t a n t i a t e d  contemporaneous e v i d e n c e  b e a r i n g  on 
 i n t e n t  a t  t h e  r e l e v a n t  t i m e  i s  h i s  a c t  o f  o b t a i n i n g  

n a t u r a l i z a t i o n  and h i s  swear ing  a n  o a t h  of a l l e g i a n c e  t o  Queen 
E l i z a b e t h  t h e  Second. 
swear ing  a n  o a t h  t o  a f o r e i g n  s o v e r e i g n  may be h i g h l y  p e r s u a s i v e  
e v i d e n c e  o f  a n  i n t e n t  t o  r e l i n q u i s h  Uni ted  S t a t e s  c i t i z e n s h i p  b u t  
it i s  n o t  c o n c l u s i v e  e v i d e n c e  o f  such  i n t e n t .  Vance v. T e r r a z a s ,  
4 4 4  U.S. a t  2 6 1 ,  King v. Rogers ,  463 F. 2d 1188 ( 9 t h  C i r .  1 9 7 2 ) .  
O t h e r  e v i d e n c e  of i n t e n t  t o  abandon c i t i z e n s h i p  must t h e r e f o r e  be 
adduced b e f o r e  a f i n d i n g  o f  e x p a t r i a t i o n  can  be s a s t a i n e d .  

Pe r fo rming  a s t a t u t o r y  e x p a t r i a t i n g  a c t  and 

- 41 S e c t i o n  3 4 9 ( c )  of t h e  I r d g r a t i o n  a ~ d  N a t i o n e l i t y  A c t .  Text 
supra, n c t e  3 .  
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Since performance of a statutory expatriating act is in 
itself inconclusive evidence of intent and since we are unable 
to accord appellant's assertion that he showed a concern in 1975 
to retain United States citizenship significant weignT;, 
examine appeilanc's conduct after he became a ZanaJia1-i citizen 
to determine whether it is more likely than not that * .  it indicates 
an intent in i975 to dbariciorl L i i i ~ c e c i  S ~ a ~ e b  c i . ~ l ~ e , i s . ~ ~ p .  

we must 

- L  _ I  - -,.. > *  - -  . -- - . -nG.  -- 
, - -_  ---I- A I-_ :------ 

unaiwiyuousiy aypel.LaiiL ' 5 L ~ I L ~ I I C  ~ i i  A ,  I i -U L L -  

S-c;lr;es c i t i z e n a h i e .  A 1 L h 0 ~ g l - i  t h ~  ~ ~ Z ~ S X ~ Z C E ~  Z S Z Z C ~ L Z  tklt 
appellant may have expressed concern in 1975 about retalnlng 
his United States citizenship, i~ finds it curious that he dici 
not consult United States consular authorities in Calqarj to get 
an authoritative opinion on the effect Gf naturallzation upGn 
his United States citizenship and seek advlce on how he mlght 
protect citizenship. 
to 1983  did not discharge any civic responsibilities he 
owed the United States, and did nor. register himself or his  child 
born in Canada in 1973 as a United States citizen, or renew his 
United States passporL, issued in 1963. 

citizenship is further evidenced by the fact that he only 
consulted United States authorities about his case in 1983 
because ne had reczntiy lost his j o b  an6 i:isned to KOVC co m e  
United States to live, not because of any strong attachment to 
the United States. 

d A L -  i-L' 

The Department points out that from 1975 

The Department conslders that  Intent to relinquish 

A crucial element in the Department's case is that  
obtained a Canadian passport in 1975 which he used to travel to 
Mexico with his wife. This the Department finds esgecially 
significant on the issue of intent because  wife, 
States citizen, went to the United States Consulate Genc=r-?l at 
Calgary to obtain a passport in 1975 to accompany her husband to 
Mexico. As the Department observed in its brief: "It makes no 
sense that he would travel on a passport bearing a different 
nationality than his wife's unless he did not consider himself to 
be an American, as she was." 

a United 

We are not satisified that appellant's failure to perform 
the civic responsibilities of a United States citizen or to take 
steps to assert a claim to United States citizenship are in and of 
therselves sufficient to show that in 1975 he intended to 
relinquish his United States citizenship. As the Board has said 
in a number of opinions, the indicia cited above could s u , ~ p o r t  
iriferences of an intent to relinquish United States citizsn- 
ship, but inferences of a renunciatory intent are not the ~7111:~ 
raLiG771 . .  +>-c, , . , - -n. -p/? "1-,--.1- m r , - , k +  52 ;1y2Ta..--- thn,rcf?-cr?.. T h e  r j  ti7er! 

, - L A .  - l , - .L .L  d A A b t . - -  i r i l i -  L '"'?-'c 
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might have acted as he did out of lack of knowledge, inertia, or 
any number of other reasons that have no bearing on his intent 
at the time he was naturalized as a Canadian with respect to United 
States citizenship. 

In such cases, the Board has found the scales to be in 
equilibrium, there being no preponderance of the evidence one way 
or another. Under such circumstances, equipoise musT; be rescjlved 
in favor of retention of citizenship. 

In  case, however, adciicionai facr;ors G i S t i n y u i S i l  it 
from the of case j u s t  describeci. First is the f ac t  that appel- 
lant affirmatively held himself out exclusively as a Canadian 
citizen. 
himself as a U.S. citizen to anyone on any occasion, and he attested 
to the fact that on no occasion since his naturalization in Canada 
did he inform any official of Canada o r  the U.S. that he was a U . S .  
citizen. The record shows that he obtained a Canadian passport in 
1975; he has presented no explanation for failure to obtain a U.S. 
passport rather than a Canadian passport, 
observes, it is very strange that appellant did not apply for a 
United States passport when his wife did so in order to accompany 
him on the same trip to Mexico. if  considered himself not to 
have lost or jeopardized his United States citizenship when he 
obtained naturalization in Canada, why, it must be asked, did he not 
at least also assert his right to a United States passport? While 
there may be occasions when a United States citizen's use of the 
passport of a foreign country whose nationality he has acquired 
should not be deemed evidence of state of mind regarding U . S .  citizen- 
ship, here it seems clear that 's use of a Canadian passport 
evidences his own assumption th had lost his United States 
citizenship and his agreement with that loss. 

He has presented no evidence that he either* described 

As the Department fairly 

Finally, in 1983 when Mr.  called at the Embassy, it was, 
according to the contemporary report of the consular officer, to 
inquire about immigration to the United States. The Board notes 
that Mr.  has taken no exception to this characterization of 
his visit (see Department's brief at p .  3, to which Mr.  filed 
no reply) and that an inquiry of this nature is not the way in 
which a person considering himself to be a U.S. citizen would couch 
his inquiry to enter his country. 

In Vance v.  Terrazas, the Supreme Court pointed out that 
Afroyim emphasized that l o s s  of citizenship requires the individual's 
''assent" in addition to his voluntary commission of the expatriating 
act. 444 U.S. at 2 6 0 .  The Court stated "it is difficult to under- 
stand that 'assent' to loss  of citizenship would mean anything less 
than an intent to relinquish citizenship whether the intent is 
expressed in words or is found as zi fair inference from proven 
,-,,-.m :..-t 11 13- z e r e  ~ c z r 2  h 2 ~  bpen p ~ ~ s ~ n t o c i  ~ ~ 7 7 t h  conc re te  

- i r C I . A * U U *  i. * 
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e v i d e n c e  o f  conduc t  i n d i c a t i n g  t h a t   c o n s i d e r e d  h i m s e l f  t o  
be s o l e l y  Canadian;  a t  no  p o i n t  h a s  he i n d i c a t e d  t h a t  he d i d  n o t  
a s s e n t  t o  t h e  t r a n s f e r  of h i s  a l l e g i a n c e  f r o m  t h e  Uni ted  S t a t e s  
t o  Canada a n d , t h u s  t h e  r e l i n q u i s h m e n t  of  h i s  Uni ted  S t a t e s  c i t i z e n -  
s h i p .  

I t  i s  t h e r e f o r e  o u r  c o n c l u s i o n  t h a t  t h e  Department h a s  
c a r r i e d  i t s  burden of p rov lng  t h a t  a p p e l l a n t  i n t e n d e d  t o  
r e l i n q u i s h  Uni ted  S t a t e s  c i t i z e n s h i p  when he  o b t a i n e d  n a t u r a l i -  
zcir_iCtn i n  Chilacia. 

Upon c o n s i d e r a t i o n  of t h e  f o r e g o i n g ,  w e  he reby  a f f i r m  t h e  
Department o f  S t a t e ' s  d e t e r m i n a t i o n  t h a t  a p p e l l a n t  e x p a t r i a t e d  
h i m s e l f .  

* .' -A- 
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G. JoB&&an Greenwald , Member 

n , . ,  I * 1 . . i &  4 : , j  - 1 :  . 
Mary E l i Z a b e t h  Hoinkes ,  Member 




