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February 18, 1986 83 

DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

THE MATTER OF: R  A  R  

This is an appeal to the Board of Appellate Review from 
an administrative determination of the Department of State that 
appellant, R  A  R , expatriated herself on 
September 30, 1975 under the provisions of section 349(a)(1) of 
the Immigration and Nationality A c t  by o b t a i n i n 9  n a t u r a l i z a t i o n  
in Canada upon her own application. - 1/ 

There is a single issue for decision: whether appellant 
intended to relinquish her United States citizenship when she 
obtained naturalization in Canada. It is our conclusion that 
the Department has not carried its burden of proving by a pre- 
ponderance of the evidence that appellant had the requisite 
intent to abandon her citizenship. Accordingly, we reverse the 
Department's determination of loss of appellant's nationality. 

I 

Appellant became a United States citizen by birth at 
 She attend high school in 

the State of Washington. 8, she went to'Ganada for 
Bible training, the job market in the United States then 
being very slow, as she put it. In 1965 she married a 
Canadian citizen and began a life with him in Canada. She 
states that she worked in a bank for three years after her 
marriage, and from 1968 to 1972 was employed by a county 
government office. Four children were born to appellant 
between 1972 and 1978. 

1/ Section 349(a) (1) of the Immigration and Nationality Act, 8 
C.S.C. :481(a) (l), reads: 

Set. 3 4 3 .  ( z )  Fro= zs< sft-r khc ef=e.cti-"-e &$-- c;f 

Act a person who is a national of the United States 
whether by birth or naturalization, shall lose his 
nationality by -- 
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ApGellant applied to be naturalized in Canada, and on 
September 30, 1975 was granted a certificate of Canadian citi- 
zenship. As part of the naturalization process, she took the 
prescribed oath of allegiance to Queen Elizabeth the Second. - 2/ 

In the summer of 1983, appellant's Canadian naturalization 
came to the attention of the United States Consulate General at 
Calgary, apparently on the initiative of appellant who states she 
went there to make "an innocent inquiry about the status of my 
children." 3/ On August 17, 1983 she completed a form for 
d e t e r m i n i n q  T?r_it_e2 S t a t e s  citizenship and retGrnnC? it tc tkr 
Consulate General. After the Canadian authorities had confirmed 
t h a t  appellant had been naturalized, she w a s  invite6 to the 
Consulate General for an interview on November 25, 1983. Before 
the interview she completed a form entitled "Loss of Nationality 
Questionnaire," and afterward, an application for registration as 
a United States citizen. Following the interview, appellant sent 
the Consulate General a letter with additional comments about 
"my application for continuance of my United States citizenship." 

- 2/  
Act of 1946 reads as follows: 

The oath of allegiance prescribed by the Canadian Citizenship 

I, . . ., swear that I will be faithful and bear 
true allegiance to Her Majesty Queen Elizabeth 
the Second, her Heirs and Successors, according 
to law, and that I will faithfully observe the 
laws of Canada and fulfil my duties as a 
Canadian citizen. 

So Help me God. 

3 /  The Consuizte General docurtented he r  t w o  c h i l d r s n  borr, 
before her naturalization as United States citizens, and 
informed her t h a t  if she were fcand to be a United S t a t s s  
c i t i z e r , ,  :he T'GC c h i i c i r e r .  bsrn 3 f t e r  5-e beCZ!'ie a C.ar.a*12r? 
citizen would be similzrly d ~ c u ~ e f i t ~ d .  
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On January 4, 1984 t h e  Consulate  General executed a ce r t i-  
f i c a t e  o f  loss of  n a t i o n a l i t y  i n  a p p e l l a n t ' s  name. 4 /  The 
c e r t i f i c a t e  r e c i t e d  t h a t  a p p e l l a n t  acqu i r ed  American- nationali ty 
by b i r t h  i n  t h e  United S t a t e s ;  t h a t  she  ob ta ined  n a t u r a l i z a t i o n  
i n  Canada upon h e r  own a p p l i c a t i o n ;  and the reby  e x p a t r i a t e d  
h e r s e l f  under t h e  p r o v i s i o n s  of s e c t i o n  349(a)  (1) of t h e  
Immigration and N a t i o n a l i t y  A c t .  

an  a c t i o n  t h a t  c o n s t i t u t e s  an a d m i n i s t r a t i v e  de t e rmina t ion  of loss 

f i l e d ,  may be taken  t o  t h e  Board of Appe l l a t e  Keview. Appel lan t  
e n t e r e d  t h e  appea l  on December 2 7 ,  i984. Aithough conceding 
t h a t  she  ob ta ined  n a t u r a l i z a t i o n  v o l u n t a r i l y ,  a p p e l l a n t  contends  
t h a t  it was n o t  h e r  i n t e n t i o n  t o  r e l i n q u i s h  United States 
c i t i z e n s h i p .  

The Department approved t h e  c e r t i f i c a t e  on January 1 7 ,  1 9 8 4 ,  

cf 22 t ime l i t ; -  frcr, -,;hit?? sz appeal, if tir.eL-: 2:il ; r 2 p r l y  

I1 

The s t a t u t e  p r e s c r i b e s  t h a t  a n a t i o n a l  of t h e  United S ta tes  
s h a l l  lose h i s  n a t i o n a l i t y  by o b t a i n i n g  n a t u r a l i z a t i o n  i n  a 
f o r e i g n  s ta te  upon h i s  own a p p l i c a t i o n .  
however, t h a t  n a t i o n a l i t y  s h a l l  n o t  be l o s t  u n l e s s  t h e  p r o s c r i b e d  
ac t  was v a l i d l y  and v o l u n t a r i l y  performed, w i t h  t h e  i n t e n t i o n  t o  
r e l i n q u i s h  United S t a t e s  c i t i z e n s h i p .  Vance v .  Te r r azas ,  4 4 4  
U . S .  252 (1980) ;  Afroyim v. Rusk, 387 U . S .  253 ( 1 9 6 7 ) ;  Nishikawa 
v- D u i l e s ,  356 U.S. 1 2 9  (1958) ;  P e r k i n s  v .  Elg, 3 0 7  E . S .  325 
(1939) .  

5/ The c o u r t s  have r u l e d ,  

4 /  
T501, r eads :  

United S t a t e s  has  reason  t o  b e l i e v e  t h a t  a person whi le  
f o r e i g n  s ta te  has  l o s t  h i s  United S t a t e s  n a t i o n a l i t y  under any 
p r o v i s i o n  of  c h a p t e r  3 o f  t h e  t i t l e ,  or  under any p r o v i s i o n  of 
c h a p t e r  I V  of t h e  N a t i o n a l i t y  A c t  of 1 9 4 0 ,  as amended, he s h a i i  
c e r t i f y  t h e  f a c t s  upon which such b e l i e f  i s  based t o  t h e  Depart-  
ment of  S t a t e ,  i n  w r i t i n g ,  under r e q u l a t i o n s  p r e s c r i b e d  by t h e  
Secretary o f  S t a t e .  I f  t h e  r e p o r t  o f  t h e  d ip loma t i c  o r  c o n s u l a r  
o f f i c e r  i s  approved by t h e  S e c r e t a r y  of Scate, a copy of tne 
c e r t i f i c a t e  s h a l l  be forwarded t o  t h e  At torney  General ,  f o r  h i s  
i n fo rma t ion ,  and t h e  d i p l o m a t i c  o r  c o n s u l a r  o f f i c e  i n  which t h e  
r e p o r t  was made s h a i i  be d i r e c c e d  t o  forward a copy of tne 
c e r t i f i c a t e  t o  t h e  person t o  whom it re la tes .  

S e c t i o n  358  of t h e  Immigration and N a t i o n a l i t y  A c t ,  8 U.S,C. 

Sec. 358. Whenever a d i p l o m a t i c  o r  c o n s u l a r  o f f i c e r  of t h e  
i n  a 

5 j  Supra, n o t e  1. - 
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Appellant does not dispute that she applied for and obtained 
naturalization in Canada upon her own application, and did so 
voluntarily. 
when she became a citizen of Canada it was her specific intent 
to relinquish her United States nationality. 

The Supreme CGurt has held that l o s s  of citizenshi; w i l l  n e t  
ensue from performance of a statutory expatriating act unless the 
trier o f f f a c t  in the end concludes t h a t  the citizen not o n l v  - -  
v o i u n L a r i i y  cornn;itceu the  espatriaLicy act bur a i s o  i n k ~ ~ ~ ~ :  zi) 
relinquish his citizenship. Vance v. Terrazas, 444 V . S .  at 261.  
It is the Government's burden to prove, by a preponderance of the 
evidence, that the citizen intended to surrender citizenship. 
- Id. 268. Intent may be proved by a person's words or found as a 
fair inference from proven conduct. - Id. at 260. 

at the time the expatriative act was performed. 
653 F. 2d 285, 287 (7th Cir. 1981). 

The single issue for decision therefore is whether 

The intent the Government must prove is the citizen's intent 
Terrazas v. Haig, 

The Department submits that Mrs. R ' voluntary natura- 
lization in Canada is the "initial evidence of her intent to 
abandon United States citizenship." In support, it cites tne 
1969 opinion of the Attorney General. 42 Op. Atty. Gen. 397 
(noted with approval by the Supreme Court in Terrazas, supra at 
261) that voluntary performance of any of t h e  acts specified in 
section 349(a) of the Immigration and Nationality Act may be. 
highly persuasive of an intent to relinquish United States citi- 
zenship. Mrs. R ' intent at the relevant time is corrobo- 
rated, the Department contends, by her subsequent behavior. The 
Department's submission continues. 

... She naturalized because she believed that 
she would live the rest of her life in Canada, 3 /  
and indeed, her entire orientation has been to 
Canada. Since her naturalization, she has 
voted in most Canadian elections, owns farmland 
jointly with her husband in Canada, and files 
Canadian Income Tax forms. 

In contrast, she has never been documented as 
a U . S .  citizen, has never registered at the 
Consulate, and has never consulted with the 
Consulate about the possible consequences of 
her Canadian naturalization near the time of 
the act. She has not voted in U . S .  elections, 
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filed U.S. tax returns, nor asserted rights 
of citizenship. She has never documented 
her children as U.S. citizens, /see, however, 
supra, -_I__ note 2 7  and when she has-traveled to 
the United STates, she has identified herself 
at the border as a Canadian citizen. /See, - 
however, infra, note 67. 

i n  s h o r ~  she has acced in  ill ziatters 5s 2 

Canadian citizen, nas not exercised. any 
rights of a United States citizen, nor iias 
she acted in any way to indicate that she 
has retained her allegiance to the United 
States. 

- 

N o w  the situation has changed and the appel- 
lant wishes to return to the United States 
to care for her aging parents. Where a 
citizen committed an expatriating act with 
the intent to relinquish citizenship, a 
subsequent change of heart or change in 
circumstances cannot be used to negate the 
original intention and thereby revive the 
citizenship or erase the act of expatria- 
tion. 3 /  /Footnote - omitted7. - - 

There is no evidence that would shed light on appellant's 
intent dating from the time of her naturalization except the act 
itself and the oath of allegiance she swore to Queen Elizabeth 
the Second. That evidence, however, is insufficient to dispose 
of the issue of appellant's intent to relinquish or retain her 
United States citizenship. Although naturalization in a foreign 
state may be highly persuasive evidence of an intent to relin- 
quish United States citizenship, it not conclusive evidence 
thereof. Vance v. Terrazas, supra. 

'...we are confident that it would be incon- 
sistent with Afroyim to treat the expatria- 
ting acts specified in sec. 1481(a) as the 
equivalent of or as conclusive evidence of 
the indispensable voluntary assent of the 
citizen. "Cf course," any of the specified 
acts "may he h i q h l y  persuasive evidence in 
the particular case of a purpose to aban- 
don citizenship." Nishikawa v. Dulles, 356 
U.S. 129, 139 ( 1 9 5 8 )  (Black, J., concur- 
ring). But the trier of fact must in the 
end conclude that the citizen not o n l y  
'L;O 1 i;nta p I y 3 niii.i t t E ~5 t j-i<+ E :;pa t r i a ti ;I 
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act  p r e s c r i b e d  i n  t h e  s t a t u t e ,  b u t  a l s o  
in tended  t o  r e l i n q u i s h  h i s  c i t i z e n s h i p .  
444 U . S .  a t  261 .  

Swearing an o a t h  of a l l e g i a n c e  t o  a f o r e i g n  sove re ign  or  
s ta te  t h a t  c o n t a i n s  no r e n u n c i a t i o n  of  p rev ious  a l l e g i a n c e  l e a v e s  
ambiguous t h e  i n t e n t  of t h e  u t t e r e r .  Richards  v. S e c r e t a r y  of 
S ta t e ,  C V b 0 - 4 1 5 0 ,  memorandum op in ion  a t  5 ,  C.D.  C a l .  1 9 8 2 .  

- -  
T.7 ,"i Q *T,,us;; L % , r . Y  L A A L A S A G A L  .c,-.-n LbLiAS - - p . _  G U T  inquiry i G C L  Z i j 5 ~ G A . L S L C  s in ;Icr*t 

on her conducr af-cer na tura i iza -c ion .  

A s  t h e  Department p o i n t s  o u t ,  M r s .  R  conducted herself 
i n  many r e s p e c t s  as  a Canadian, and d i d  n o t  do c e r t a i n  t h i n g s  
which i f  done would have demonstra ted an i n t e n t  t o  r e t a i n  United 
States c i t i z e n s h i p .  The p e r t i n e n t  q u e s t i o n ,  however, i s  whether 
t h e  i n f e r e n c e  of i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p  the  Department 
draws from such conduct  i s  f a i r e r  than  any other  t h a t  might 
reasoncbly  be drawn there f rom.  I n  ou r  op in ion ,  it would be just 
a s  reasonable t o  i n f e r  t h a t  a p p e l l a n t  had no such s p e c i f i c  
i n t e n t .  

Acting as a Canadian c i t i z e n  i s  n o t  i n  i t se l f  i n c o n s i s t e n t  
w i t h  a w i l l  and purpose t o  r e t a i n  United States c i t i z e n s h i p .  
Appel lan t  inarried a Canadian c i t i z e n  and dec ided  t o  make a l i f e  
i n  t h e  count ry  where h e r  husband earned  h i s  l i v i n g .  L iv ing  and 
remaining o u t s i d e  t h e  United S t a t e s  were i n  a p p e l l a n t ' s  case 
dictated by l e g i t i m a t e  r e a s o n s  - fami ly  o b l i g a t i o n s  and commit- 
ments. By 1 9 7 5  when she  became a Canadian c i t i z e n  t w o  c h i l d r e n  
had been born and she  and h e r  husband foresaw no change i n  t h e i r  
permanent r e s idence .  I n  t h o s e  c i rcumstances ,  it i s  h a r d l y  
s t r a n g e  t h a t  she  would be o r i e n t e d  t o  Canada, and there might o r  
might  n o t  be a nexus between a p p e l l a n t ' s  Canadianism and an 
i n t e n t  t o  r e l i n q u i s h  United S ta tes  c i t i z e n s h i p .  H e r  own 
c h a r a c t e r i z a t i o n  o f  h e r  s i t u a t i o n  s e e m s  a p t :  "I t  i s  one t h i n g  
t o  blend i n t o  a c u l t u r e  and c e r t a i n l y  a ve ry  d i f f e r e n t  t h i n g  t o  
w i l l f u l l y  de fy ,  s e v e r  a l l e g i a n c e  and p a t r i o t i s m  t o  the  coun t ry  
you love .  'I 

For an American c i t i z e n  to l i v e  i n  a f o r e i g n  s t a t e  fo r  e i g h t  
y e a r s  a f t e r  becoming a c i t i z e n  o f  t h a t  s t a t e  wi thout  a p p a r e n t l y  
having any communication w i t h  United States  a u t h o r i t i e s  o r  
e x e r c i s i n g  t h e  r i g h t s  and d u t i e s  o f  United S ta tes  c i t i z e n s h i p  
raises a l e g i t i m a t e  q u e s t i o n  about  whether he o r  she in t ended  t o  
remain a United States  c i t i z e n .  Appel lan t  contends  t h a t  h e r  
conduct  should n o t  be i n t e r p r e t e d  a s  exp res s ing  an  i n t e n t  t o  
r e l i n q u i s h  h e r  LJnited States c i t i z e n s h i p .  She d i d  n o t ,  s h e  
a r g u e s  i n  e f f e c t ,  do the  t h i n g s  t h a t  would have made c l e a r  h e r  
i n t e n t  t o  remain a United S ta tes  c i t i z e n  n o t  because she had 
t r a n s f n r r n d  he r  r l l eg i ance  t o  Canada 5ct Seczuse: 
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... I w a s  never  employed i n  t h e  S ta tes ,  nor  
a m  I aware, even t o  t h i s  d a t e ,  whether 
income earned  i n  Canada i s  t a x a b l e  by any 
count ry  o u t s i d e  of Canada. I do n o t  know 
what t h e  U.S. Laws read concerning t h i s  
e i the r .  

I do b e l i e v e  t h a t  t h e  votincj age has Seen 
lowered s i n c e  1 9 6 5  and I would assume t h a t  
a l l  c i rcumstances  remaininq t n e  same I there 
would  s t i l l  be a l o t  of  1 8 ,  1 9 ,  and 20  year-  
o ld s  p r e s e n t  w i t h i i ;  t h e  bo rde r s  of t h e  3.5.  
t h a t  have n o t  documented t h e i r  c i t i z e n s h i p  
o r  even a r e  aware of t h e  advantage o f  doing 
so * 

I was n o t  r e q u i r e d  t o  o b t a i n  a U . S .  pass-  
p o r t  t o  g a i n  e n t r a n c e  t o  Canada or I would 
have done so. 

I d i d  n o t  even know where t h e  U . S .  Con- 
s u l a t e  w a s  l e t  a l o n e  r e g i s t e r  wi th  i t ,  I 
ob ta ined  my landed Immigrant S t a t u s  
through one of t h e  American O f f i c e s  i n  the  
States  n o t  Canada. 

Does such conduct  e x p r e s s  an i n t e n t  t o  r e l i n q u i s h  United 
States  c i t i z e n s h i p ,  o r  w a s  it t h e  produc t  of  no c a l c u l a t e d  
purpose ,  s imply t h e  consequence of n o t  t h i n k i n g  about  t h e  r i g h t s  
and d u t i e s  of United States c i t i z e n s h i p ?  It may be i l l - a d v i s e d  
f o r  one l i v i n g  i n  a f o r e i g n  coun t ry ,  even a coun t ry  as  
compat ible  wi th  t h e  United States  a s  Canada, n o t  t o  t a k e  s t e p s  t o  
p r o t e c t  United S t a t e s  c i t i z e n s h i p ,  e s p e c i a l l y  when one has  
acqu i r ed  t h e  n a t i o n a l i t y  of  t h a t  count ry .  But does h e r  f a i l u r e  
t o  take  p o s i t i v e  s t e p s  t o  demonstra te  a c l a im  t o  United States 
c i t i z e n s h i p  n e c e s s a r i l y  i n d i c a t e  an i n t e n t  t o  r e l i n q u i s h  United 
S ta tes  c i t i z e n s h i p ?  W e  t h i n k  t h e r e  i s  a t  l e a s t  room for  doubt 
t h a t  such a n  i n f e r e n c e  i s  the  most r ea sonab le  one t o  be drawn 
from such conduct.  To read i n t o  such conduct evidence t h a t  
Mrs. R  in tended  i n  1 9 7 5  t o  r e l i n q u i s h  h e r  United States  
c i t i z e n s h i p  i s  t o  d i s c o u n t  too h e a v i l y  t h e  p o s s i b i l i t y  t h a t  she 
a c t e d  a s  she d i d  o u t  of i gno rance ,  t h o u g h t l e s s n e s s ,  i n e r t i a ,  o r  
even because she  pe rce ived  no nee6 i n  t h e  f r i e n d l y  environment zf Cz2ab& ts (-22 tkz J-l.4..-.- CL-L J-L- < J - - l l . .  ...-*.- 2e-L ------- - - - - - ?  2 

do t o  p r o t e c t  h i s  c i t i z e n s h i p .  
c . i i - c ~ ~ y  3 G A A ~  c- ALUCZQAI y y L  uuc;iic- y c l  J W A A  wc/  IAAU 

O t h e r  f a c t o r s  a l so  l e a v e  u s  i n  doubt t h a t  Xrs. Xuggles 
i n t ended  t o  renounce h e r  United S t a t e s  c i t i z e n s h i p .  She d i d  no t  
renounce a l l e g i a n c e  tc -,he Ur,ited States whec she becane 2 
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Canadian c i t i z e n ;  she d i d  n o t  o b t a i n  a Canadian p a s s p o r t ;  and 
t h e r e  i s  some ques t ion  i n  o u r  minds whether she h e l d  h e r s e l f  
o u t  as  s o l e l y  a Canadian c i t i z e n .  6/ 

W e  t a k e  t h e  Department 's  p o i n t  t h a t  a p p e l l a n t  may have 
a s s e r t e d  a claim t o  United S ta tes  c i t i z e n s h i p  e i g h t  y e a r s  a f t e r  
she  became a Canadian c i t i z e n  because she  had a change of  heart and 
wished t o  recoup t h e  c i t i z e n s h i p  she a rguably  had i n t e n t i o n a l l y  
sur rendered  i n  1 9 7 5 .  Admittedly,  a p p e l l a n t  w a s  q u i t e  candid when 
she z x ~ l a i n e c ?  tz t h e  Co2sulate G e n e r a l  why she had raisea tAie 
i s s u e  of he r  c i t i z e n s h i p  i n  1983 :  " W e  would l i k e  t o  be able 
i e g a l i y  t o  resicie c lose  enough t o  them flier p a r e n t s  i n  t h e  U f i i t e C i  
States7 t h a t  w e  could h e l p  them." But Ze are n o t  persuaded t h a t  
an inTerence of  i n t e n t  t o  r e l i n q u i s h  United States c i t i z e n s h i p  i n  
1 9 7 5  i s  t h e  on ly  p l a u s i b l e  one t o  be drawn from a long- delayed 
r e q u e s t  t o  be documented a s  a United States  c i t i z e n .  I t  would be 
no less reasonable  t o  i n f e r  t h a t  u n t i l  1983  a p p e l l a n t  perce ived  
no good reason t o  i n q u i r e  i n t o  h e r  c i t i z e n s h i p  s t a t u s  because 
u n t i l  1983  sne and he r  nusband had no plans t o  l i v e  any where b u t  
Canada. I n  t h i s  c o n t e x t ,  w e  f i n d  a c e r t a i n  p e r t i n e n c e  i n  appe l-  
l a n t ' s  s t a t emen t  t o  t h e  Board t h a t  she  had unders tood she might 

- 

- 6/ I n  t h e  c i t i z e n s h i p  q u e s t i o n n a i r e  a p p e l l a n t  completed on 
August 1 7 ,  1 9 8 3  she stated t h a t  she had v i s i t e d  t h e  United S ta tes  
s i n c e  o b t a i n i n g  n a t u r a l i z a t i o n .  I n  response  t o  a q u e s t i o n  abou t  
what documentation she used a t  t he  border  t o  i d e n t i f y  h e r s e l f  
a p p e l l a n t  stated "None has e v e r  been r eques t ed  or  necessary .  I 
w a s  always been - -  /sic7 asked by p l a c e  o f  b i r t h . "  

On t h e  form a p p e l l a n t  f i l l e d  o u t  i n  November 1 9 8 3  when she 
w a s  in te rv iewed by a c o n s u l a r  o f f i c e r  she  wrote: "I was never asked 
t o  prove my c i t i z e n s h i p  s t a t u s ,  excep t  perhaps  once and I used  m y  
landed immigrant card. (I w a s  no r  a c i t i L e n  of C6i-i&&i 6 t  %i;e 
t i m e . )  'I A n o t a t i o n  w a s  made below t h e  foregoing  s t a t emen t  t o  the  
effect  t h a t :  " I d e n t i f i e s  h e r s e l f  a t  t he  border  as a Canadian 
c i t i z e n . "  Whether Mrs, R  made t h a t  s t a t emen t  t o  the  consclar 
o f f i c e r  d u r i n g  t h e  i n t e r v i e w  o r  t h e  l a t t e r  reached t h a t  conc lus ion  
independent ly  is n o t  reveaieci by t h e  record. 
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be the beneficiary of a preference immigrant visa upon'the 
petition of her parents, but that to accept such a visa "seemed 
like an admission that I was accepting my Loss of Nationality 
without even contesting it." 

Cases like the one now under consideration are unques"' Lion- 
ably the most difficult that come before the Board. There is a 
;;aucity of hard eviderxe relevant to the intent of the appsllsnt. 
No words expressing renunciation of United States citizenship 
have been t?ttereci. Ylo acts ex2ressl:r deroqa t s ry  of U r . i t - 2  
Scar;es c l c l z s n s i : ~ p  & & C v e  ieeri Gone. 3 i e  a ~ p e i i a n ~  0EC;izt 2 

citizen of a foreiqn state and thereafter f o r  a r,umber cf y e z r s  
remained passive with respect to the rights and duties of United 
States citizenship. 

. ,  . .  

In this case the Department of State propounds a tenable 
theory that such passivity coupled with performance of a statutory 
expatriating act will support an inference of intentional abandon- 
ment of United States citizenship. However, the margin fo r  
disagreement among reasonable people in cases such as this one is 
wide. This is so, in our view, because the passivity of the 
appellant could be ascribed to factors that are totally divorced 
from any considerations bearing on citizenship; people do act 
thoughtlessly in their daily affairs without necessarily willing 
the consequences of their actions. 

"In each case," the Attorney General has stated, "the 
administrative authorities must make a judgment, based on all the 
evidence, whether the individual comes within the terms of an 
expatriation provision and has ir, fact voluntarily relinquished 
his citizenship." 42 Op. Atty. Gen. 397, 401 (1969), noted with 
approval by the Supreme Court in Vance v. Terrazas, 444U.S. at 262 

Having carefully reviewed all the evidence in this case, 
we are not satisfied that the Department of State has sustained 
its burden of proving by a preponderance of the evidence that 
Mrs. R  intended to relinquish her United States citizenship 
when she obtained naturalization in Canada upon her application. 

tha 
nat 

I11 

Upon consideration of the foregoing, it is our conclusion 
t the Department's determination of l o s s  of appellant's 
ionality should be and hereby is rqeysed., 

/ 
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Dissenting Opinion 

Once again, this Board is required to decide a case on 
little evidence as to the appellant's intent at the time of 
performance of the act denominated expatriating by the 
statute. And, once again, the Board must decide a case in 
which the expatriating act was performed a number of years 
ago but has come to light, insofar as the Department of 
S t a t e  is cozcerned, only r e c e n t l y  when t h e  appellant chose 
t o  inquire about U . S .  citizenship. 

~t '^ - r  4 - i - - n  -.-*i,.- t k  act 2f n 2 t 2 r 2 l i z c i z i z z  2:-L2 thr zezcr.,sr.;-- 
ing oath of allegiance, there is no direct evidence of 
appellant's intent uating from i 5 7 5  when sne became a 
Canadian citizen. As the majority stated, while persuasive, 
such naturalization and oath are, of course, not conclusive. 
Nor, of course, are appellant's present assertions of her 
intent at that time. What we are left to examine is appel- 
lant's conduct before and since performance of the 
expatriative act. It seems to me that appellant's course of 
conduct is sufficien; aaciitionai evidence of an intent to 
transfer allegiance 3r relinquish citizenship to sustain the 
Department's burden of proof. 

In 1965, when she was 20 years old, appellant's 
circumstances changed; she married a Canadian citizen and, 
as the majority states, decided to make a life in the country 
where she had Seen studying and where her husband earnec? his 
living: By 1975, two children had been born to the couple. 
Appellant states tha-c at that time she decided to become a 
Canadian citizen in order to vote and otherwise participate 
fully in the affairs of the country in which she seemed 
likely to spend the rest of her life -- an understandable, 
even laudable, motive. Now, circumstances have changed again. 
Appellant and her husband (whose parents are no longer 
living) find that they are in a position to leave Canada 
and move to the United States in order to be close to her 
parents to help them in their remaining years -- an 
understandable, even laudable, motive. And, appellant now 
states, she did not intend to relinquish U . S .  citizenship 
when she became a Canadian citizen eight years earlier. 

In its brief, the Department points to several factors 
it contends satisfy its burden of snowing by a preponderance 
of the evidence that appellant intended to relinquish or 
ih&i-dcjii her i;. S .  c i i i z e n s i i i p  : in aiiciition to ner 
nataralization and oath of allegiance, she has voted in most 
Canadian elections; she owns land jointly with her husband: 
and she has filed Canadian income tax returns. Ltloreover, 
she has not voted in U . S .  eiections, not filed U . S .  income 
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t ax  r e t u r n s ,  n o t  registered as  a U.S. c i t i z e n ,  n o t  docu- 
mented h e r  c h i l d r e n  as  U.S. c i t i z e n s ,  o r  o t h e r w i s e  asserted 
any r i g h t s  of U.S. c i t i z e n s h i p .  

The m a j o r i t y  a p p a r e n t l y  g i v e s  greater  w e i g h t  t o  some 
s t a t e m e n t s  of a p p e l l a n t ,  t o  her maintenance  o f  f a m i l y  
t i es  i n  t h e  Uni ted  S t a t e s  an2 t o  some ne.;ative f t l c t o r s :  
s h e  d i d  n o t  make a r e n u n c i a t o r y  o a t h  upon Canadian n a t u r a-  
l i z a t i o n ,  d i d  n o t  o b t a i n  a Canadian p a s s p o r t ,  and a p p a r e n t l v  

- .--L,-....-.=*- -:&.&Zefi ;;ksz 
c r o s s i n g  t h e  U.S.-Canadian b o r d e r .  A t  l e a s t  t w o  of these 
t h r e e  n e g a t i v e  f a c t o r s  wouiu not s e e m  t o  De of mucn 
e v i d e n t i a r y  v a l u e  inasmuch a s :  1) by t h e  t i m e  o f  a p p e l l a n t ’ s  
n a t u r a l i z a t i o n  i n  1 9 7 5 ,  t h e  r e n u n c i a t o r y  o a t h  r e q u i r e m e n t  o f  
Canadian l a w  had been r e s c i n d e d ;  and 2 )  it a p p e a r s  t h a t  upon 
c r o s s i n g -  t h e  b o r d e r  a p p e l l a n t  w a s  a sked  o n l y  t o  s t a t e  h e r  
p l a c e  of  b i r t h ,  n o t  t o  d e s c r i b e  h e r  c i t i z e n s h i p  s t a t u s .  
Moreover, i t  a p p e a r s  t h a t  a p p e l l a n t  n e v e r  needed a p a s s p o r t .  

r,ot i d e n t i f y  he r se l f  as s=,Ip_l-,~ 2 p : ~ = + - - -  - .  -- i l  

A s  t h e  m a j o r i t y  n o t e s ,  t h e  Board i s  called upon i n  t h i s  
case, as  i n  so many o t h e r s ,  t c  make n i c e  judgments on l i t t l e  
or  no contemporaneous e v i d e n c e .  I n  t h i s  case, p l a u s i b l e  
arguments  c a n  be made f o r  e i t h e r  r e s u l t .  I n  my view, the 
more p e r s u a s i v e  case i s  t h a t  i n  1 9 7 5 ,  a f t e r  t e n  y e a r s  i n  
Canada and w i t h  t h e  p r o s p e c t  of l i v i n g  o u t  h e r  l i f e  there, 
a p p e l l a n t  made a c o n s c i o u s ,  d e l i b e r a t e ,  and ,  from he r  
p e r s p e c t i v e  a t  t h a t  t i m e ,  s e n s i b l e  c h o i c e  t o  cast  h e r  l o t  
w i t h  Canada; t h a t  s h e  i n t e n d e d ,  on becoming a c i t i z e n  of 
Canada, t o  t r a n s f e r  h e r  a l l e g i a n c e  t o  t h a t  c o u n t r y  where s h e  
t h o u g h t  h e r  f u t u r e  l a y  and t o  wiiich h e r  o r i e n t a t i o n  had been 
f o r  a number o f  y e a r s .  H e r  c o u r s e  of conduc t  o v e r  t h e  y e a r s  
s i n c e  h e r  n a t u r a l i z a t i o n  f u l l y  s u p p o r t  t h a t  c o n c l u s i o n .  

Admi t t ed ly ,  e v i d e n c e  r e g a r d i n g  a p p e l l a n t ’ s  i n t e n t ,  o t h e r  
t h a n  h e r  n a t u r a l i z a t i o n  and h e r  t a k i n g  o f  a n  o a t h  o f  a l l e g i a n c e ,  
i s  s c a n t .  But it s e e m s  t o  m e  t h a t  t h e  preponderance  o f  w h a t  
e v i d e n c e  t h e r e  i s  c l e a r l y  s u s t a i n s  t h e  f i n d i n g  o f  loss. 

?.I&.&. 
F r e d e r i c k  S n i t n ’ u J r .  , Member 
?.I&.&. 
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