
. On D e c  

any fo re ign  state.  
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The Jewish  Agency appealed t o  a l l  organized 
s e t t l e m e n t s  such as  Kibbutz and Moshav t o  
make d e c i s i o n s  i n  t h e i r  General  Assemblies 
t h a t  the i r  American members apply  fo r  
P a l e s t i n i a n  C i t i z e n s h i p ,  t o  prove t o  t h e  
B r i t i s h  Mandatory government t h a t  American 
vo lun tee r  p i o n e e r s ,  such as  myself ,  w e r e  
there t o  s t a y .  Being a f u l l  m e m b e r  of t h e  
Kibbutz ob l iged  m e  t o  comply w i t h  t h e  
d e c i s i o n .  

The P a l e s t i n e  Department of Migrat ion informed the  Consulate  
General on February 7 ,  1939 t h a t    formerly  
A  Z  ( a p p e l l a n t  s ta tes  t h a t  he changed h i s  name 
l e g a l l y  i n  1938) ,  had acqu i r ed  P a l e s t i n e  c i t i z e n s h i p  by n a t u r a l i -  
z a t i o n  on December 2 7 ,  1938. On February 9 ,  1939 a consu l  
executed a c e r t i f i c a t e  of e x p a t r i a t i o n  i n  t h e  name of A  
Z . I n  it he a t t e s t e d  t h a t  Z  acqu i r ed  United States 
c i t i z e n s h i p  a t  b i r t h  and that he e x p a t r i a t e d  himself  by be ing  
n a t u r a l i z e d  as  a c i t i z e n  of P a l e s t i n e .  2/ The consu l  s e n t  t h e  
c e r t i f i c a t e  t o  t h e  Department under covey of a memorandum i n  which 
he r epo r t ed  t h a t :  "The e x p a t r i a t e ' s  p a s s p o r t ,  number 6 2 ,  has  
been sur rendered  t o  t h i s  O f f i c e  and w i l l  be des t royed  ...." A f t e r  
r e c e i p t  of t h e  c e r t i f i c a t e ,  t h e  Department p repared  a "Lookout" 
i n  t h e  name of  A  Z . 

For ty- f ive  y e a r s  l a t e r  (January 1984) the  Embassy a t  T e l  

The Embassy s ta ted t h a t  t h e  computer i n d i c a t e d  a hold 

Aviv cab led  t h e  Department t o  r e p o r t  t h a t   wished t o  
h i s  c i t i z e n s h i p  s t a t u s ,  "as he s h o r t l y  
U . S . "  
should be p laced  on i s suance  of a p a s s 2 o r t  t o  and reques ted  
in format ion  about   case. 

c l a r i f y  
i n t e n d s  t o  t r a v e l  t o  t h e  

The Department informed t h e  Embassy about   e x p a t r i a -  
t i o n  and i n s t r u c t e d  it n o t  t o  i s s u e  him a p a s s p o r t .  However, 

 w a s  i s s u e d  a v i s a  i n  h i s  Is rael i  p a s s p o r t  and t r a v e l l e d  
t o  t h e  United States.  A widower, he marr ied a United States  
c i t i z e n  and l i v e s  i n  Arizona.  H e  e n t e r e d  an appea l  on 
September 1 2 ,  1985 a f t e r  having been informed by t h e  Department 
through Sena tor  DeConcini (who had made i n q u i r i e s  on h i s  b e h a l f )  

- 2/  
under which loss of n a t i o n a l i t y  occu r red ,  b u t  it i s  obvious t h a t  
t h e  p r o v i s i o n s  o f  s e c t i o n  2 of t h e  A c t  of March 2 ,  1 9 0 7  appl ied .  
Text sup ra ,  no t e  1. 

The consu l  d i d  n o t  c i t e  t h e  a p p l i c a b l e  s e c t i o n  of the  s t a t u t e  
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he Board would 

3/ In 1941 a Board of Review was established in the Pa 
Division. Its function was to review and recommend approval or 
not of certificates of expatriation upon su ion by consular 
officers. It was not then a true appellate 
Department gave the Board appellate responsi ti The Board 
was later renamed Bo d of Review on the Loss of N 

4J 
22 CFR 50.60 (1966). 

Section 50.60 of Title 22, Code of Federal Regulations, 
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When t h e  Board of Appel late  Review w a s  e s t ab l i shed  i n  1 9 6 7 ,  
t h e  f e d e r a l  r egu la t ions  promulgated f o r  t h e  new Board a l s o  
prescr ibed  a l i m i t a t i o n  of "within a reasonable t i m e . "  5/ 
Consis tent  with t h e  Board's p r a c t i c e  i n  cases  where deteymination 
of loss of n a t i o n a l i t y  w a s  made p r i o r  t o  November 30 ,  
e f f e c t i v e  d a t e  of t h e  p r e s e n t  r egu la t ions ,  6/ t h e  norm of 
reasonable t i m e  w i l l  govern i n  t h e  case  now befo re  u s .  

The e s s e n t i a l  ques t ion  t h e r e f o r e  i s  whether  took 
h i s  appeal within a reasonable t i m e  a f t e r  he received,  o r  may be 
deemed c o n s t r u c t i v e l y  t o  have rece ived ,  notice of loss of h i s  
n a t i o n a l i t y .  

What c o n s t i t u t e s  reasonable t i m e  depends on t h e  f a c t s  of 
t h e  case, t ak ing  i n t o  account a number of cons idera t ions ;  t h e  
i n t e r e s t  i n  f i n a l i t y ,  t h e  reason f o r  t h e  de lay ,  and pre judice  
t o  o t h e r  p a r t i e s .  Ashford v. S t e u a r t ,  657 F. 2d 1053,  1055 ( 9 t h  
C i r .  1 9 8 1 ) .  See a l s o  Lairsey v. Advance Abrasives C o . ,  542 
F.2d 9 2 8 ,  9 4 0  ( 5 t h  C i r .  1 9 7 6 1 ,  c i t i n g  11 Wright & M i l l e r ,  
Federal  Practice & Procedure s e c t i o n  2866 a t  228- 229: 

1 9 7 9 ,  t h e  

What c o n s t i t u t e s  reasonable t i m e  must of 
n e c e s s i t y  depend upon t h e  f a c t s  i n  each 
ind iv idua l  case.  The c o u r t s  consider  
whether t h e  p a r t y  opposing t h e  motion 
has been prejudiced by t h e  delay i n  
seeking r e l i e f  and they cons ider  whether 
t h e  moving p a r t y  had some good reason 
f o r  h i s  f a i l u r e  t o  t ake  appropr ia te  
a c t i o n  sooner. 

 contends t h a t  h i s  delay should not  be deemed 
unreasonable because: 

(1) In  1 9 5 2  when I w a s  s e n t  t o  study i n  
t h e  United S t a t e s  I became aware f o r  t h e  
f i r s t  t i m e  t h a t  I had l o s t  my American 
c i t i z e n s h i p ,  n o t  having an occasion 
u n t i l  then t o  t r a v e l  abroad. 

- 5/ 22 CFR 50.60 ( 1 9 6 7 - 1 9 7 9 ) .  

- 6/ 
approval of a c e r t i f i c a t e  of loss of n a t i o n a l i t y .  

22  CFR 7 .5(b)  (1) provides a l i m i t a t i o n  of one year a f t e r  
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1 2 )  In the past I have made ti reqi 

1 1 U  

ests 
for  repatriation directly to Presidents 
Johnson and Nixon. The appeals were 
forwarded, by the two President's 
offices to the American Embassy in Tel 
Aviv, Israel from whom I received 
negative answers.... 

Not having known of the possibilities of 
appealing to your Board and not having 
been informed as to such by the American 
Embassy I gave up all hope. 

Regarding  alleged communications with the Embassy, 
the Board wrote  observe that: 

You were aware as early as 1952 that you 
had lost your American citizenship, and 
have stated that you sought to regain 
your citizenship status during the Johnson 
and Nixon administrations. Moreover, we 
note that on both occasions you were 
referred to the United States Embassy at 
Tel Aviv for assistance. And absent 
evidence to the contrary, we must presume 
that they informed you of your right of 
appeal to this Board. 

 replied as follows: 

Since you in your letter of Oct. 10 in 
par 3 state in the last sentence "and 
absent evidence to the contrary, we must 
presume 
right to appeal to this Board" I can only 
say that you can get the evidence that 
the American Embassy did -- not inform me of 
the right to appeal by demanding copies 
of the letters (the Am Embassy sent to me 
at those times) from the Embassy in Tel 
Aviv. 

that they informed you of your 

Unfortunately I did not see fit to 
retain the letters since I gave up 
hope - the result of not knowinq 
and not having been informed of the 
right of appeal. (Emphasis in 
original). 
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We are unable to agree that  moved as soon as he was 
able to do so. 
zenship. 
in 1938 he lost it. When he obtained naturalization he 
apparently surrendered his U.S. passport to the British authori- 
ties, an act that should have alerted him to the fact he had 
transferred his allegiance. Even if no appeal in the current 
Sense was open to  at that time, he could have taken some 
challenging action anytime after 1939 to assert a claim to 
United States citizenship, but did not do so. 

Plainly, he knew in 1952 he had lost his citi- 
Nor would it be unreasonable to assume that he knew 

We assume that when  visited the Embassy in 1952 he 
did so to obtain a visa to travel to the United States and 
that he stated on the visa application that he had been born in 
the United States. If he had done so, a consular officer 
would presumably have raised a question about his citizenship 
status. Had  wished to challenge loss of his citizenship, 
he then had the opportunity to do so and had he asked about 
possible recourse would have learned there was a Board of Review 
on the Loss of Nationality. 

We are unable to accept without more that if  made 
requests for "repatriation" in the 1960's and 1 9 7 0 ' s ,  the 
Embassy would not have informed him of the right of appeal 
(from 1967 onwards) to this Board. Consular officers had been 
under the injunction since the early 1950's to inform expa- 
triates of the right of appeal. Here we may assume  was 
told of the right, absent evidence to the contrary. In law it 
is presumed that public officials execute their duties faith- 
fully and correctly, absent evidence to the contrary. 
Boissonas v. Acheson, 101 F.Su2p. 138 (S.D.N.Y. 1951). 

Assessing the meager evidence in this case we find no 
sufficient reason for  delay in asserting a claim to 
United States citizenship by petitioning this Board or its 
predecessor for relief. 

Furthermore, there is patent prejudice to the Department 
by  failure to move sooner. His central argument for 
restoration of his citizenship is that he was pressured in 
1938 to obtain naturalization in Palestine. To ask the 
Department to address the issue of duress at this late date when 
no contemporary evidence of duress exists and the consul who 
handled his case is dead would be prejudicial in the extreme. 

Finally, given the absence of a legally sufficient reason 
for the delay and obvious prejudice to the Department the interest 
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n a l i t y  and s t a b i l i t y  of dec i s ions  must have paramountcy. 
 i s  chargeable  wi th  laches. The appeal  is  time-barred. 

T h e  Board l a c k s  j u r i s d i c t i o n  t o  hear  and dec ide  the  case.  
appeal i s  t h e r e f o r e  dismissed.  

The 

Howard 3&4 Meyers, Member <+ 




