
October 1 4 ,  1 9 8 6  

DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

I N  THE MATTER OF M  T  

This  i s  an appea l  from an a d m i n i s t r a t i v e  de t e rmina t ion  of t h e  
Department of S t a t e  t h a t  a p p e l l a n t ,  M  T  e x p a t r i a t e d  
himself  on J u l y  13,  1 9 7 1  under t h e  p r o v i s i o n s  of  s e c t i o n  3 4 9 ( a ) ( 6 ) ,  
now s e c t i o n  3 4 9 ( a ) ( 5 ) ,  of t h e  Immigration and N a t i o n a l i t y  A c t  by 
making a formal  r e n u n c i a t i o n  of  h i s  United S t a t e s  n a t i o n a l i t y  be- 
fore a consu la r  o f f i c e r  of t h e  United S t a t e s  a t  Osaka-Kobe, Japan 
i n  t h e  form p r e s c r i b e d  by t h e  S e c r e t a r y  of S t a t e .  - 1/ 

More t h a n  f o u r t e e n  y e a r s  af ter  he r ece ived  n o t i c e  t h a t  t h e  
Department had approved t h e  c e r t i f i c a t e  of loss of  n a t i o n a l i t y  
t h a t  w a s  executed i n  h i s  name, a p p e l l a n t  i n s t i t u t e d  t h i s  appeal .  
A t h r e s h o l d  i s s u e  i s  p r e s e n t e d  by a p p e l l a n t ' s  ve ry  cons ide rab le  
de l ay  i n  t a k i n g  t h e  appea l :  whether t h e  Board may assert j u r i s -  
d i c t i o n  over an appea l  so long delayed.  I t  i s  o u r  conc lus ion  
t h a t  s i n c e  no s u f f i c i e n t  reason f o r  t h e  d e l a y  has  been shown, 
t h e  appea l  i s  b a r r e d  by t h e  passage of t i m e  and so must be dis-  
missed f o r  want of j u r i s d i c t i o n .  

I 

T  w a s  born a t   
and so acqui red  United States  n a t i o n a l i t y .  S ince  h i s  p a r e n t s  were 
c i t i z e n s  of Japan,  he a l so  acqui red  t h e  n a t i o n a l i t y  of  t h a t  country .  
H e  l i v e d  f o r  a l i t t l e  over  one yea r  i n  t h e  United States ,  u n t i l  
September 1954 when h i s  p a r e n t s  r e t u r n e d  w i t h  h i m  t o  Japan.  
p a r e n t s  r e g i s t e r e d  T  as a United States  c i t i z e n  a t  t h e  
Consulate  General  i n  Osaka-Kobe i n  1959. I n  1 9 6 2  t h a t  o f f i c e  
i s s u e d  h i m  a United S t a t e s  p a s s p o r t  v a l i d  t o  1965. H e  appa ren t ly  
s p e n t  t h e  year  1962-1963 i n  t h e  United S t a t e s .  

H i s  

1/ Sec t ion  3 4 9 ( a ) ( 5 )  of t h e  Immigration and N a t i o n a l i t y  A c t  8 U.S .C 
T 4 8 1 ( a ) ( 5 ) ,  reads: 

Sec. 349. ( a )  From and a f te r  t h e  e f f e c t i v e  d a t e  of  t h i s  A c t  a 
person  who i s  a n a t i o n a l  of t h e  United States  whether by b i r t h  or  
n a t u r a l i z a t i o n ,  s h a l l  lose h i s  n a t i o n a l i t y  by -- . . .  

( 5 )  making a formal  r e n u n c i a t i o n  of  n a t i o n a l i t y  
be fo re  a d i p l o m a t i c  or consu la r  o f f i c e r  o f  t h e  United 
States  i n  a f o r e i g n  s t a t e ,  i n  such form as may be 
p r e s c r i b e d  by t h e  S e c r e t a r y  of  Sta te ;  . . . 

Pub l i c  Law 95-432, approved October 1 0 ,  1978, 92  S t a t .  1 0 4 6 ,  repeale t  
paragraph 5 of s e c t i o n  3 4 9 ( a )  of t h e  Immigration and N a t i o n a l i t y  A c t  
and re- des igna ted  p a r a g r a p h - ( 6 )  of  s e c t i o n  3 4 9 ( a )  as paragraph ( 5 ) .  
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Ta  v i s i t e d  t h e  Consulate  General  a t  Osaka-Kobe on 
June 15, 1 9 7 1  w i th  h i s  mother and "expressed  h i s  d e s i r e  t o  make 
formal  r e n u n c i a t i o n  of t h e  n a t i o n a l i t y  of t h e  United S t a t e s . "  2/  
The consu la r  o f f i c e r  who in te rv iewed T  f u r t h e r  r e p o r t e d  yo 
t he  Department t h a t :  

Inasmuch as he w a s  a minor under t h e  age of 1 8  
at t h a t  t i m e ,  t h e  consu la r  o f f i c e r  exp la ined  
t o  him f u l l y  t h e  n a t u r e  and meaning of t h e  oa th  
of r e n u n c i a t i o n  and t h e  consequences of h i s  
a c t i o n  and sugges ted  t h a t  he take t h e  matter 
i n t o  h i s  c a r e f u l  r e c o n s i d e r a t i o n .  H e  w a s  a lso 
t o l d  about t h e  n e c e s s i t y  of  r e g i s t r a t i o n  under 
S e l e c t i v e  Se rv i ce  A c t  upon reach ing  t h e  age of  
18. 

143 

On J u l y  1 3  (he  i s  now over  1 8  yea r s  of a g e ) ,  
M r .  T  v i s i t e d  t h e  Consulate  General  
aga in  w i t h  h i s  mother and s t a t e d  t h a t  he i s  an 
o n l y  son and wishes t o  r e s i d e  i n  Japan permanently 
w i th  h i s  Japanese  p a r e n t s  and af ter  due cons i-  
d e r a t i o n ,  he dec ided  t o  renounce t h e  n a t i o n a l i t y  
of  t h e  United S t a t e s .  H e  claims t h a t  h i s  renun- 
c i a t i o n  i s  no t  f o r  t h e  purpose of evading m i l i t a r y  
s e r v i c e  or  t r a i n i n g .  - 3 /  

 executed a s t a t emen t  of unders tanding r ega rd ing  t h e  
consequences of making a formal  r e n u n c i a t i o n  of United States  
n a t i o n a l i t y  which w a s  wi tnessed  by h i s  mother and an employee of t h e  
Consulate  General .  H e  s i gned  t h e  s t a t emen t  i n  Engl i sh ,  a t t e s t i n g  
t h a t  he had r e a d  a Japanese  t r a n s l a t i o n  of it. I n  t h e  s t a t e m e n t  he 
aver red ,  i n t e r  - a l i a ,  t h a t  he was a c t i n g  v o l u n t a r i l y ;  t h a t  t h e  
s e r i o u s  consequences of formal  r e n u n c i a t i o n  of h i s  United S t a t e s  
n a t i o n a l i t y  had been exp la ined  t o  h i m  by a consu la r  of f icer ;  and 
t h a t  he f u l l y  unders tood t h o s e  consequences.  d i d  n o t  
a v a i l  himself  of  t h e  oppor tun i ty  t o  make a s t a t emen t  of  t h e  r ea sons  
for h i s  r e n u n c i a t i o n ,  There t h e n  fol lowed  s i g n i n g  of t h e  
oa th  of r e n u n c i a t i o n  i n  t h e  presence of t h e  consu la r  o f f i c e r  and t h e  
afore-mentioned wi tnes ses .  

- 2/ Report  of  Consulate  General  t o  t h e  Department da t ed  J u l y  1 5 ,  1 9 7 1 .  

3 /  Id .  - -  
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I n  accordance w i t h  t h e  requirements  of t h e  s t a t u t e ,  t h e  consu la r  
o f f i c e r  t h e n  executed a c e r t i f i c a t e  of loss of  n a t i o n a l i t y  i n  
a p p e l l a n t ' s  name. 4 /  The consu la r  o f f i c e r  c e r t i f i e d  t h a t   
acqui red  t h e  n a t i o n a l i t y  of  t h e  United S t a t e s  a t  b i r t h ;  t h a t  he made 
a formal r e n u n c i a t i o n  o f  h i s  United States  n a t i o n a l i t y  on J u l y  13,  
1 9 7 1 ;  and the reby  e x p a t r i a t e d  himself  under t h e  p r o v i s i o n s  of 
s e c t i o n  3 4 9 ( a ) ( 6 )  of the  Immigration and N a t i o n a l i t y  A c t .  

Approval of t h e  c e r t i f i c a t e  c o n s t i t u t e s  an a d m i n i s t r a t i v e  determina-  
t i o n  of  loss of n a t i o n a l i t y  from which an appea l ,  t ime ly  and p rope r ly  
f i l e d ,  may be taken  t o  t h e  Board of Appe l l a t e  Review. 

Appel lant  s ta tes  t h a t  he moved t o  t h e  United States  i n  1980 
where he s t i l l  l i v e s .  I n  September 1981 he  a p p l i e d  f o r  a United 
States p a s s p o r t  a t  Boston. 
1982 t o  i n q u i r e  about t h e  s t a t u s  of h i s  a p p l i c a t i o n .  
whom he spoke made t h e  fo l lowing  r eco rd  of the i r  conversa t ion :  

The Department approved t h e  c e r t i f i c a t e  on August 1 2 ,  1 9 7 1 .  

H e  te lephoned t h e  Department on March 25,  
The o f f i c i a l  t o  

I t o l d  him o u r  r e c o r d s  i n d i c a t e  t h a t  he l o s t  
h i s  U S  c i t i z .  I asked him i f  he could 
p o s s i b l y  r eca l l  what he d i d  t o  lose h i s  U S  
c i t i z e n s h i p .  

H e  s a i d  t h a t  he - may have renounced i n  Japan 
due t o  Vietnam War. 

H e  seemed vague, evas ive ,  and cover ing  f a c t s .  

H e  s t i l l  wanted t o  know i f  he could g e t  a US 
p p t  as "someone" i n  Canada t o l d  him t h a t  he i s  
e n t i t l e d  t o  one i f  he o n l y  p r e s e n t s  a b i r t h  
cert .  

4/ Sec t ion  358 of t h e  Immigration and N a t i o n a l i t y  A c t ,  8 U.S .C.  
1501, r e a d s  as fo l lows:  

Sec. 358. Whenever a d ip loma t i c  or  consu la r  off icer  of t h e  
United S t a t e s  has  r e a s o n  t o  b e l i e v e  t h a t  a person  wh i l e  i n  a f o r e i g n  
s t a t e  has  l o s t  h i s  United S t a t e s  n a t i o n a l i t y  under any p r o v i s i o n  of 
chap te r  3 of t h i s  t i t l e ,  or  under any p r o v i s i o n  of chap te r  I V  of  
t h e  N a t i o n a l i t y  A c t  of 1 9 4 0 ,  as amended, he s h a l l  c e r t i f y  the  facts  
upon which such b e l i e f  i s  based t o  t h e  Department of S t a t e ,  i n  
w r i t i n g ,  under r e g u l a t i o n s  p r e s c r i b e d  by t h e  S e c r e t a r y  of  Sta te .  
If t h e  r e p o r t  of t h e  d ip loma t i c  or  consu la r  o f f i ce r  i s  approved by 
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I t o l d  /gic7 b i r t h  i n  U S  normally endows c i t i z .  
on  i n d i v i d c a l  however, t h e r e  are c e r t a i n  ac ts  
done overseas  t h a t  adve r se ly  a f f e c t  your US 
c i t i z .  

H e  s a i d  t h a t  he i s  i n  posses s ion  of a Japanese 
PPt 

I t o l d  h i m  w e  are i n  p roces s  of g e t t i n g  h i s  ' 7 1  
r e f u s a l  & docs w / i t .  

I asked him t o  complete a c i t i z .  q u e s t i o n n a i r e  
& m a i l  it i n t o  u s .  H e  can g e t  one i n  
Boston. 

W e  w i l l  c o n t a c t  him when w e  know more. 

The record p re sen ted  t o  us  does n o t  i n d i c a t e  whether  
ob t a ined  and completed a q u e s t i o n n a i r e ,  as t h e  Department o f f i c i a l  
suggested he do. The nex t  recorded  development i n  h i s  case w a s  the  
Department 's  r e f u s a l  of h i s  p a s s p o r t  a p p l i c a t i o n  i n  August 1983. 
Two y e a r s  l a te r  ( J u l y  1985)  a g a i n  a p p l i e d  fo r  a p a s s p o r t  
a t  Boston. A s  r eques t ed  by t h e  Department, he completed a f o r m  f o r  
de te rmin ing  United S t a t e s  c i t i z e n s h i p .  I n  it- he expla ined  as 
follows why he made a formal  r e n u n c i a t i o n  of h i s  United S t a t e s  
n a t i o n a l i t y :  

Prior t o  my 1 8 t h  b i r t h d a y  my p a r e n t s  w e r e  
informed by t h e  American Consul i n  Japan t h a t  
I would have t o  choose which .count ry  I wanted 
t o  be a c i t i z e n  of  - U . S .  o r  Japan.  My 
p a r e n t s  i n s t r u c t e d  m e  t o  choose Japanese  c i t i -  
zenship and Japanese  c u l t u r e  mandates t h a t  
c h i l d r e n  be obed ien t  and c a r r y  o u t  the i r  
p a r e n t s '  wishes.  On J u l y  13,  1 9 7 1 ,  I un- 
w i l l i n g l y  executed  a Fic7 o a t h  of Renunciat ion 
before a consu la r  o f f i c e r  i n  Japan.  My a c t i o n  
w a s  c l e a r l y  i nvo lun ta ry  and wi thout  t h e  
necessary  i n t e n t  fo r  a v a l i d  act  of e x p a t r i a t i o n .  

- 4 /  Cont 'd .  

t h e  S e c r e t a r y  of S t a t e ,  a copy of t h e  cer t i f ica te  s h a l l  be forwarded 
t o  t h e  At torney General ,  f o r  h i s  in format ion ,  and t h e  d ip loma t i c  o r  
consu la r  o f f i c e  i n  which t h e  r e p o r t  w a s  made s h a l l  be d i r e c t e d  t o  
forward a copy of t h e  c e r t i f i c a t e  t o  t h e  person  t o  whom it relates .  



I n  response t o  a q u e s t i o n  whether he knew he might lose h i s  
United S t a t e s  c i t i z e n s h i p ,   s t a t e d  t h a t :  

A t  t h e  t i m e  o f  t h i s  occurrence,  I was unaware 
of my a c t i o n ' s  r a m i f i c a t i o n s .  I w a s  on ly  
approaching e i g h t e e n  y e a r s  old,  and I am 
doing what I a lways d i d ,  obeyed my p a r e n t s '  
i n s t r u c t i o n s .  

T h e  Department den ied  a p p e l l a n t ' s  p a s s p o r t  a p p l i c a t i o n  i n  
Ocotober 1985. H e  e n t e r e d  t h e  appea l  through counse l  i n  February 
1986. H i s  s u b s t a n t i v e  case i s  summed up i n  t h e  fo l lowing  dec l a ra-  
t i o n  of h i s  f a t h e r  made on June 5,  1982 which reads i n  p e r t i n e n t  
p a r t  as fol lows:  

... Before he E p p e l l a n t 7  has  reached t h e  age 
of e i g h t e e n  y e a r s ,  we were t o l d  by t h e  s t a f f  
of the  American Consulate  i n  Kobe t h a t  one 
can n o t  keep t w o  c i t i z e n s h i p s  and he must 
choose one of  them. W e  rather innocen t ly  
accep ted  t h e  adv ice  wi thout  making t h e  f u r t h e r  
e f fo r t  t o  check t h e  accuracy of t he  l e g a l  
ground of t h e  t w o  c o u n t r i e s ,  W e  t h e n  informed 
M  accord ing ly  and t o l d  him t h a t  it is  no t  
p o s s i b l e  t o  keep d u a l  c i t i z e n s h i p .  According 
t o  o u r  advise ,  -fiic7 M  has  u n w i l l i n g l y  
agreed  t o  choosz one of t h e  t w o  c i t i z e n s h i p s .  
I n  view of  h i s  p a r e n t s ' c i t i z e n s h i p  and h i s  
whole l i v i n g  and educa t ion ,  from t h e  kinder-  
g a r t e n  t o  h igh  school ,  t ook  p l a c e  i n  Japan,  it 
w a s  q u i t e  n a t u r a l  f o r  him t o  choose Japanese  
c i t i z e n s h i p .  But w e  can t e s t i f y  t h a t  a c t  w a s  
n o t  based on any f e e l i n g  t o  Eic7 a g a i n s t  t h e  
United S t a t e s .  I n  f a c t  i f  w e  kfiew he could  
ma in t a in  t w o  c i t i z e n s h i p s  w e  would advised  [s ic]  
him acco rd ing ly  and he would have decided t o  
ma in t a in  t h e  d u a l  c i t i z e n s h i p .  When w e  look 
back now, w e  should have made t h e  thorough 
i n q u i r y  a s  t o  t h e  e x a c t  l e g a l  i m p l i c a t i o n  of  
bo th  c o u n t r i e s  U . S . A .  and Japan  t o  g e t  t h e  
whole p i c t u r e  be fo re  w e  made advice t o  M . 
M  w a s  a t  t h e  t i m e  a h igh  schoo l  s t u d e n t  and 
w a s  having ve ry  c o r d i a l  n a t u r e ,  fo l lowed t h e  
advice  o f  t h e  p a r e n t s  r a t h e r  obed ien t ly .  I 
b e l i e v e  above d e s c r i p t i o n  is t r u e  t o  what a c t u a l l y  
had happened. 
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A t  t h e  o u t s e t ,  t h e  Board must determine whether,  i n  t h e  c i r-  
cumstances of t h i s  ca se ,  an appea l  t aken  n e a r l y  15 y e a r s  a f t e r  
approva l  of t h e  c e r t i f i c a t e  of loss of n a t i o n a l i t y  and a p p e l l a n t ' s  
r i g h t  of appea l  accrued may be deemed t o  have been t i m e l y  f i l e d .  

I n  August 1 9 7 1  when the  Department approved t h e  c e r t i f i c a t e  of 
loss of n a t i o n a l i t y  t h a t  w a s  i s s u e d  i n  t h i s  ca se ,  t h e  f e d e r a l  regu-  
l a t i o n s  t hen  i n  e f f e c t  p r e s c r i b e d  t h a t  an appea l  be t aken  w i t h i n  
a seasonable  t i m e  a f t e r  t h e  a f f e c t e d  p a r t y  r ece ived  n o t i c e  of t h e  
Department 's  ho ld ing  of loss of h i s  o r  he r  n a t i o n a l i t y .  

November 1979 ,  and r e q u i r e  t h a t  an  appea l  be f i l e d  w i t h i n  one yea r  
of approva l  of t h e  c e r t i f i c a t e  of loss of n a t i o n a l i t y .  

- 5/ 

T h e  a p p l i c a b l e  r e g u l a t i o n s  were amended and r e v i s e d  i n  

- 6/ 

Be l iev ing  t h a t  t h e  c u r r e n t  r e g u l a t i o n s  sho r t en ing  the  t i m e  l i m i t  
on appea l  should no t  apply r e t r o a c t i v e l y ,  w e  w i l l  app ly  t h e  s t anda rd  
of " reasonable  t i m e "  i n  t h e  i n s t a n t  case. 

Under t h e  l i m i t a t i o n  of " r easonab le  t i m e " ,  a person  who contends  
t h a t  t h e  Department 's  de t e rmina t ion  of loss of n a t i o n a l i t y  i n  h i s  
case i s  c o n t r a r y  t o  l a w  or f ac t  must f i l e  a r e q u e s t  f o r  review 
w i t h i n  a reasonable  t i m e  a f t e r  n o t i c e  of such de te rmina t ion .  
Accordingly,  if a person  d i d  n o t  i n i t i a t e  h i s  or  he r  appea l  t o  t h e  
Board w i t h i n  a reasonable  t i m e  a f t e r  n o t i c e  of the  Department 's  
de t e rmina t ion  of loss of  n a t i o n a l i t y ,  t h e  appea l  would be b a r r e d  
and t h e  Board would lack  j u r i s d i c t i o n  Lo cons ider  it. Timely 
f i l i n g  i s  t h u s  a cond i t i on  p receden t  t o  t h e  Board's  proceeding t o  
cons ide r  an appeal .  United States v. Robinson, 361 U . S .  2 2 0  
( 1 9 6 0 ) ;  Coste l lo  v. United S t a t e s ,  365 U.S. 2 6 5  ( 1 9 6 1 ) .  

5/ S e c t i o n  50.60 of  T i t l e  2 2 ,  Code of  Fede ra l  Regula t ions  ( 1 9 6 7-  
T 9 7 9 ) ,  2 2  CFR 50.60, provided: 

A person  who contends t h a t  t h e  Department 's  admini- 
s t r a t i v e  ho ld ing  of loss of  n a t i o n a l i t y  or 
e x p a t r i a t i o n  i n  h i s  case i s  c o n t r a r y  t o  law or f a c t  
s h a l l  be e n t i t l e d ,  upon w r i t t e n  r e q u e s t  made w i t h i n  
a r ea sonab le  t i m e  a f t e r  r e c e i p t  of n o t i c e  of such 
holding,  t o  appea l  t o  t h e  Board of  Appel la te  R e v i e w .  

- 6/  S e c t i o n  7 , 5 ( b ) ,  T i t l e  2 2 ,  Code of Fede ra l  Regula t ions ,  2 2  CFR 
7.5 ( b ) .  
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Whether a p p e l l a n t ' s  d e l a y  i n  t a k i n g  an appea l  w a s  r ea sonab le  
or  no t  depends on s e v e r a l  factors.  
mined i n  l i g h t  of  a l l  t h e  c i rcumstances  of t h e  p a r t i c u l a r  case, 
t a k i n g  i n t o  account t h e  i n t e r e s t  i n  f i n a l i t y ,  t h e  r ea son  for  de l ay ,  
and p r e j u d i c e  t o  o t h e r  p a r t i e s .  Ashford v. S t e u a r t ,  657 F.2d 1053, 
1055 ( 9 t h  C i r .  1981) .  S i m i l a r l y ,  La i r sey  v. The Advance Abraisives 
Company, 542 F.2d 928, 930 ( 5 t h  C i r .  1 9 7 6 ) ,  quo t ing  11 Wright & 
Miller ,  Fede ra l  Practice and Procedure ,  Sec. 2866, a t  228-29: 

What c o n s t i t u t e s  r ea sonab le  t i m e  must of  
n e c e s s i t y  depend upon t h e  f a c t s  i n  each 
i n d i v i d u a l  case, The c o u r t s  cons ider  
whether t h e  p a r t y  opposing t h e  motion has 
been p r e j u d i c e d  by t h e  d e l a y  i n  s eek ing  
re l i e f  and t h e y  cons ide r  whether t h e  
moving p a r t y  had some good reason  f o r  h i s  
f a i l u r e  t o  take  a p p r o p r i a t e  a c t i o n  sooner .  

Reasonable t i m e  must be d e t e r-  

T h e  p r i n c i p a l  q u e s t i o n  t o  be answered i s  whether a p p e l l a n t  "had 
some good r eason  f o r  h i s  f a i l u r e  t o  t a k e  a p p r o p r i a t e  a c t i o n  sooner ."  

Appel lant  does no t  contend t h a t  he d i d  no t  receive a copy of  
t h e  approved c e r t i f i c a t e  o f  loss of  n a t i o n a l i t y  s o m e t i m e  i n  t h e  l a t e  
summer or  e a r l y  f a l l  of  1971.  N o r  has  he a l l e g e d  t h a t  he w a s  no t  
adv ised  by t h e  Consulate  General  a t  Osaka-Kobe t h a t  he had a r i g h t  
t o  appea l  t h e  Department 's  de t e rmina t ion  t o  t h e  Board of  Appel la te  
R e v i e w .  - 7/  

t o  appeal .  
he d i d  n o t  i s  set f o r t h  i n  h i s  r e p l y  t o  t h e  Department 's  b r i e f :  

 t h u s  w a s  on n o t i c e  from t h e  f i r s t  t h a t  he had t h e  r i g h  
H e  d i d  no t  a v a i l  h imself  of t h e  r i g h t  u n t i l  1986 .  Why 

Although Appel lan t  d i d  n o t  f i l e  an appea l  t o  
h i s  loss of  c i t i z e n s h i p  u n t i l  1986, t h e  cir-  
cumstances i n  h i s  case r e q u i r e  t h e  Board t o  
view t h i s  case as be ing  appealed w i t h i n  a 
r ea sonab le  t i m e .  When Appel lan t  renounced 
h i s  United S t a t e s  c i t i z e n s h i p  i n  Osaka Kobe, 

7/ 
i n fo rma t ion  about t h e  r i g h t  of  appea l .  P r i o r  t o  1 9 7 2  such i n f o r -  
mation w a s  conveyed by means of  a form l e t t e r  s e n t  t o  t h e  e x p a t r i a t  
by t h e  c o n s u l a t e  concerned,  s p e l l i n g  o u t  t h e  procedure  f o r  t a k i n g  
an appeal .  
c o n t r a r y ,  t h a t  t h e  Consulate  General  adv ised   of h i s  r i g h t  
of appea l ,  as p r e s c r i b e d  by 8 Fore ign  A f f a i r s  Manual 2 2 4 . 2 1  
( p r o c e d u r e s ) ,  

I n  1 9 7 1  c e r t i f i c a t e s  o f  loss of n a t i o n a l i t y  d i d  n o t  c o n t a i n  
T 

W e  may presume, i n  t h e  absence of  evidence t o  t h e  
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Japan, on J u l y  1 3 ,  1971,  h e  w a s  b a r e l y  e i g h t e e n  
y e a r s  o f  age. Coming from a t r a d i t i o n a l  
Japanese  f a m i l y ,  A p p e l l a n t  w a s  a n  o b e d i e n t  
c h i l d  who d i d  as  h i s  p a r e n t s  i n s t r u c t e d  him. 
H e  and h i s  p a r e n t s  were t o l d  i n  t h e  c o n s u l a r  
o f f i c e  i n  Osaka Kobe t h a t  A p p e l l a n t  c o u l d  
n o t  m a i n t a i n  d u a l  c i t i z e n s h i p .  N e i t h e r  
A p p e l l a n t  nor  h i s  p a r e n t s  were f u l l y  aware o f  
t h e  r a m i f i c a t i o n s  h i s  a c t i o n  would have.  
A p p e l l a n t  had, i n  e f fec t ,  no  c h o i c e  t o  make 
because  i f  he m a i n t a i n e d  Uni ted  S t a t e s  
c i t i z e n s h i p ,  he  would be immedia te ly  l o s i n g  
h i s  Japanese  c i t i z e n s h i p  and would be faced 
w i t h  p a r e n t a l  o p p o s i t i o n .  Moreover, he  w a s  
dependent  upon h i s  p a r e n t s  f o r  f i n a n c i a l  and 
e m o t i o n a l  s u p p o r t ,  t h e r e f o r e ,  he d id  n o t  have 
any r e s o u c e s  _ . -  /?ic7 t o  come t o  t h e  Uni ted  
S ta tes .  

Even though M r .   remained i n  J a p a n  
u n t i l  1980, he w a s  s t i l l  under  s t r o n g  
p a r e n t a l  i n f l u e n c e ,  and n e v e r  q u e s t i o n e d  t h e  
d e c i s i o n  h i s  p a r e n t s  had made f o r  him. When 
he  f i n a l l y  d id  q u e s t i o n  h i s  p a r e n t s '  d e c i s i o n ,  
he i n q u i r e d  a b o u t  r e v o k i n g  h i s  r e n u n c i a t i o n .  
However, he b e l i v e d  /Zic7 t h e  s i t u a t i o n  c o u l d  
b e s t  be r e c t i f i e d  whgn Ke moved t o  t h e  Uni ted  
S ta tes .  H e  moved t o  t h e  U n i t e d  S t a t e s  i n  
1980, and s h o r t l y  t h e r e a f t e r ,  a p p l i e d  f o r  a 
Uni ted  S ta tes  p a s s p o r t  b e l i e v i n g  he c o u l d  ge t  
one e a s i l y  because  o f  h i s  b i r t h  i n  t h e  Uni ted  
S t a t e s .  A s  soon as t h e  p a s s p o r t  w a s  d e n i e d ,  
he  began t o  seek l e g a l  c o u n s e l .  Once he 
s e c u r e d  c o u n s e l ,  t h e r e  w a s  a d e l a y  i n  o b t a i n-  
i n g  a l l  o f  t h e  n e c e s s a r y  documenta t ion  and p r e-  
p a r i n g  t h e  case. Al though t h e  Board h a s  h e l d  
t h a t  a mi s t ake  i n  comprehending t h e  l a w  or  
government f a i l u r e  t o  i n f o r m  as t o  t h e  p o s s i b i l i t y  
o f  a p p e a l ,  are n o t  a c c e p t a b l e  as e x c u s e s ,  
(Abramson a t  8 4 8  n. 127), E h e  r e f e r e n c e  i s  t o  
Abramson, Uni ted  S t a t e s  Loss of C i t i z e n s h i p  Law 
a f t e r  Terrazas: D e c i s i o n s  of t h e  Board o f  
A p p e l l a t e  Review, 1 6  N . Y . U .  J o u r n a l  o f  I n t e r -  
n a t i o n a l  Law and P o l i t i c s ,  928 ( S p r i n g  1984)7 
w e  u rge  t h e  Board t o  c o n s i d e r  t h e  aggregate-  
e f fec t  of t h e s e  f a c t o r s  i n  d e t e r m i n i n g  
whether  t h e  d e l a y  s h o u l d  be excused.  I n  l i g h t  
o f  t h e  f a c t  t h a t  J a p a n e s e  c u l t u r e  d i c t a t e s  t h a t  
c h i l d r e n  be o b e d i e n t  and c a r r y  o u t  t h e i r  p a r e n t s  ' 
w i l l ,  A p p e l l a n t  s h o u l d  n o t  be p e n a l i z e d  f o r  
hav ing  appea led  h i s  loss o f  c i t i z e n s h i p  y e a r s  
l a t e r .  The s p e c i a l  c i r c u m s t a n c e s  i n  t h i s  case 
r e q u i r e  t h a t  it be h e a r d  d e s p i t e  t h e  t i m e  l a p s e .  
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The reasons  a p p e l l a n t  p r o f f e r s  f r h i s  de l ay  i n  t a k i n g  an 
appea l  are i n s u f f i c i e n t ,  i n  o u r  view, t o  excuse h i s  a l lowing  so  much 
t i m e  t o  p a s s  before  t r y i n g  t o  recover  h i s  c i t i z e n s h i p .  H e  h i n t s  
t h a t  he w a s  cons t r a ined  by h i s  p a r e n t s  u n t i l  1980 from a c t i n g ,  
bu t  he has no t  documented t h a t  a s s e r t i o n .  H i s  f a t h e r ' s  s t a t e m e n t  
of June 1 9 8 2  does no t  even add res s  t h e  p o i n t .  Although w e  accep t  
t h a t  i n  Japanese c u l t u r e  d e f e r r e n c e  t o  p a r e n t a l  a u t h o r i t y  remains 
s t r o n g  even af ter  t h e  age of m a j o r i t y ,  t h e r e  i s  no t  a shed of  
f i r m  evidence t h a t   d i d  no t  appea l  ear l ier  because he w a s  
d iscouraged or p re s su red  no t  t o  do so by h i s  p a r e n t s .  N o r  do w e  
no t e  any other f a c t o r s  beyond h i s  c o n t r o l  t h a t  o p e r a t e d  t o  p reven t  
him from t a k i n g  a t i m e l y  appea l .  Y e t ,  a p p e l l a n t  i n  e f f e c t  u rges  
t h e  Board t o  d i s r e g a r d  t h e  l i m i t a t i o n  on appea l  because of what he 
sugges t s  are t h e  merits of t h e  appea l ,  This  w e  may no t  do. 22  
C.F.R. 7 . 2 ( a )  does p rov ide  t h a t  " t h e  Board s h a l l  take any a c t i o n  
it cons ide r s  a p p r o p r i a t e  and neces sa ry  t o  t h e  d i s p o s i t i o n  of cases 
appealed t o  it." W e  may no t ,  however, cons t rue  t he  Board's 
a u t h o r i t y  under s e c t i o n  7 , 2 ( a )  so as t o  n u l l i f y  other p r e c o n d i t i o n s  
e s t a b l i s h e d  by 22  C.F.R. P a r t  7 f o r  t h e  Board t o  e x e r c i s e  juris- 
d i c t i o n  over the  merits o f  an appea l ,  i n c l u d i n g  t h e  requi rement  
t h a t  an appea l  be t i m e l y  f i l e d  under s e c t i o n  7 . 5 ( b ) ,  or  comparable 
p r o v i s i o n s  of p redecessor  r e g u l a t i o n s ,  Once t h e  Board de te rmines ,  a 
w e  have done he re ,  t h a t  it lacks j u r i s d i c t i o n  over an appea l  as 
t i m e  bar red ,  t hen  t h e  o n l y  p rope r  cou r se  would be t o  d i s m i s s  t h e  
appeal .  8/ 

proceedings ,  whether it be " w i t h i n  a reasonable  t i m e "  or a s p e c i f i c  
pe r iod ,  i s  t o  a f f o r d  an a p p e l l a n t  s u f f i c i e n t  t i m e  t o  assert  h i s  or 
her con ten t ion  t h a t  t h e  d e c i s i o n  of  t h e  Department w a s  c o n t r a r y  
t o  l a w  or  f a c t ,  and t o  compel t h e  a p p e l l a n t  t o  act  whi le  t h e  
r e c o l l e c t i o n  of  e v e n t s  upon which t h e  appea l  i s  grounded i s  f resh 
i n  theminds of t h e  p a r t i e s  involved.  That  i s  n o t  t h e  s i t u a t i o n  
here. I f  w e  w e r e  t o  allow t h e  appea l ,  t h e  Department c l e a r l y  
would be p re jud iced  i n  a t t empt ing  t o  r e b u t  a p p e l l a n t ' s  c o n t e n t i o n s  
( t o  suppor t  which he offers  no independent ev idence)  t h a t  consu la r  
o f f i c i a l s  wrongly advised  him t h a t  hewuldhave  to make a choice  
between h i s  Japanese  and American c i t i z e n s h i p  a t  age 18. 

The r a t i o n a l e  for  a l i m i t a t i o n  on appea l  i n  loss of  n a t i o n a l i t y  

H e r e  t h e  p e r i o d  of " w i t h i n  a r ea sonab le  time'' commenced t o  run  
w i t h  a p p e l l a n t ' s  r e c e i p t  of n o t i c e  of  loss of n a t i o n a l i t y  i n  1 9 7 1 ,  
no t  y e a r s  la ter  when he b e l a t e d l y  dec ided  it would be convenient  t o  
appea l .  
t a k i n g  an appea l  w a s  unreasonable  i n  t h e  c i rcumstances  o f  t h i s  case, 
The r u l e  on r ea sonab le  t i m e  does no t  contemplate  t h a t  an a p p e l l a n t  

I n  our opin ion ,  a p p e l l a n t ' s  d e l a y  of n e a r l y  15  y e a r s  i n  

may, wi thout  j u s t i f i c a t i o n ,  choose a t i m e  s b i t a b l e  t o  himself  t o  
assert a r i g h t .  I n  re Roney, 139 F.2d 175  ( 7 t h  C i r .  1 9 4 3 ) .  

- 8/ 
December 27 ,  1982. Excerpted i n  American J o u r n a l  of  I n t e r n a t i o n a l  
Law, Vol. 77  N o .  2 ,  A p r i l  1983. 

Opinion of  Davis R. Robinson, Legal  Adviser,  Department of  S t a t  
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L a s t l y ,  t h e  i n t e r e s t  i n  f i n a l i t y  and s t a b i l i t y  must, i n  t h e  
c i rcumstances  02 t h i s  case, be accorded cons ide rab le  weight.  

IV 

Upon c o n s i d e r a t i o n  of  t h e  foregoing ,  it is  our  conc lus ion  t h a t  
a p p e l l a n t  d i d  not  f i l e  h i s  appea l  w i t h i n  a reasonable  time a f t e r  
r e c e i v i n g  n o t i c e  of  t h e  Department 's  ho ld ing  of loss of h i s  United 
S t a t e s  n a t i o n a l i t y .  T h e  appea l  i s  t h u s  t i m e  ba r r ed ,  and t h e  Board 
l a c k s  j u r i s d i c t i o n  t o  cons ide r  it. 
hereby dismissed.  

Accordingly,  t h e  appea l  i s  

Given our  d i s p o s i t i o n  of  t h e  case, w e  do no t  r each  t h e  o t h e r  
i s s u e s  presen ted .  
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