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This is an appeal fr rative determi 
the Department of State nt, V  P  
expatriated herself on No obtaining naturali 
zation in the Federal Republic of Germany upon her own applica 
tion. - 1/ 

has met its statutory burden of proving by a preponderance of 
the evidence that appell intended to relinquish her United 

acquired German nationality. For 

Department has not carried its burden of proof. Accordingly, 
we reverse the Department's determination that appellant expa 
ted herself. 

The sole issue for determination is whether the Departmen 

it is our conclusion that the 

Mrs. P , ed United States citize 
ship Her 
fath  was naturali 
as a Uni is Spanish 
nationality by operation of law. Her mother was a native-born 
American citizen. 
elementary education in the United States. 

Appellant was reared and received her 

- 1/ 
U . S . C .  1481(a) (l), provides that: 

Section 349(a)(1) of the Immigration and Nationality Act, 

Sec. 349. (a) From and a er the effective date of this 
Act a person who is a na onal of the United States 

ther by birth or naturalization, shall lose his 
ionality by -- 

while such person is under the age of twenty-one 
years, or as the result of a 
tained on behalf of a person 

naturalization ob- 
under twenty-one 
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I n  1 9 6 0  a p p e l l a n t ' s  f a t h e r  r e t u r n e d  t o  Spain ,  t a k i n g  appel-  
l a n t ' s  mother, a p p e l l a n t  and another  minor c h i l d  w i t h  him. I n  
he r  opening s t a t emen t  a p p e l l a n t  gave t h e  fo l lowing  d e s c r i p t i o n  
of t h e  f a m i l y ' s  move t o  Spain  and i t s  a f te rmath .  

So, i n  1960, when I w a s  1 4  y e a r s  o l d ,  I w a s  
more or less f o r c i b l y  taken  t o  Spain ,  much 
a g a i n s t  my w i l l ;  b u t  a t  t h a t  age,  there w a s  
nothing I could  do about it. 
my f a t h e r ' s  dep re s s ion  did  n o t  g e t  bet ter  
and he became ve ry  biased a g a i n s t  t h e  USA, 
as though t h e  American system were respon-  
s i b l e  f o r  h i s  p l i g h t  .... 
I n  order t o  r ecove r  h i s  o l d  p o s t  [ a p p e l l a n t  
s tates t h a t  her  f a t h e r  had worked f o r  t h e  
Min i s t ry  of Commerce be fo re  he emigrated 
t o  t h e  United S ta tes] ,  he had t o  become 
Spanish aga in ,  which he did. But, i n  h i s  
mental  s tate,  went one s t e p  f u r t h e r  and 
a p p l i e d  f o r  t h e  Spanish n a t i o n a l i t y  f o r  a l l  

e x a c t l y  when t h i s  happened, b u t  I t h i n k  it 
must have been about  1961 or 62, I w a s  
more or less informed t h a t ,  s i n c e  w e  w e r e  
now l i v i n g  permanently i n  Spain ,  and w e r e  
no t  going back t o  t h e  US e v e r  ( w e  were even 
s e n t  t o  Spanish schools t o  acclimatize 
s o o n e r ) ,  w e  were now t o  become Spania rds .  
I d o n ' t  r e a l l y  remember i f  I was informed 
be fo re  or a f t e r  t h e  f a c t ,  b u t  I w a s  o f f e r e d  
no op t ion .  

Once i n  Spain,  

or c h i l d r e n .  I d o n ' t  remember 

The Department 's  dossier on Navascues c o n t a i n s  a no te  v e r b a l e  
from t h e  Min i s t ry  of  Foreign A f f a i r s  t o  t h e  United States  Embassy 
a t  Madrid da t ed  February 2 6 ,  1 9 6 4 ,  responding t o  an i n q u i r y  of t h e  
Embassy, which reads as fol lows:  

... on February 1 5 ,  1 9 6 4 ,  t h e  M i n i s t r y  of 
J u s t i c e  informed t h i s  o f f i c e  t h a t  M r .  Luis  
J  N  A  d e c l a r e d  h i s  d e s i r e  
t o  r e g a i n  h i s  Spanish n a t i o n a l i t y  b e f o r e  

1/ Cont 'd.  - 
y e a r s  of age by a p a r e n t ,  guard ian ,  or d u l y  
au tho r i zed  agen t ,  u n l e s s  such person  s h a l l  
f a i l  t o  e n t e r  t h e  United States  t o  e s t ab l i sh  
a permanent r e s i d e n c e  p r i o r  t o  h i s  twenty-  
f i f t h  b i r t h d a y  ,... 
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" 

he O f f i c e  of V i t a l  

.m. on July 2 
h t h e  p r o v i s i  

t h e  Buenavis ta  D i s t r i c t ,  

2 4  of t h e  C i v i l  Code, 2/  as i n d i c a t e d  
by t h e  n o t a t i o n s  i n  the-margi 
b i r t h  cert if icates of h i s  c h '  Juan 
Carlos and V i r g i n i a  Navascues H o w a r b  [ s i c ] ,  
i n  volume 24  ( b i r t h s ) ,  book 435, f o l i o s  2 4 4  
and 245. 3 /  

he  

- 
I n  March 1964 t h e  m b a s s y  executed  a ce r t i f i ca te  of loss  of 

n a t i o n a l i t y  i n  N ' name and forwarded it t o  t h e  Department 
under cover of t h e  fo l low 

states,  M r .  N

which has p r e v  
Department. A 

w i t h  t h e  Spanish Government, and has no t  
aPPea a t  t h e  Embass ' 

by A c t  N o .  504 of 
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call letters requesting that he complete 
renunciation of U.S. citizenship forms, 
expatriation forms, or  a questionnaire, 
though his children have informed the 
Embassy of his intent to remain in Spain. 
He has also lived more than three years 
in Spain, but both the above actions 
which would cost him his U.S. citizen- 
ship took place subsequent to July 22, 
1961, the date he reacquired Spanish 
citizenship by his own request. 

w 

Whether appellant, then being a minor, acquired Spanish 
nationality in 1961 simply by virtue of her father's reacquisition 
of Spanish nationality or whether she was required to take further 
action upon attaining her majority to perfect a claim to Spanish 
citizenship is not clear from the record in her or her father's 
cases. The issue is, of course, one that only the relevant 
Spanish authorities are competent to decide. 
when the Embassy reported to the Department that appellant's 
father had expatriated himself, it made no mention of legal 
consequences his action had or might have for appellant. 
more, there is no documentation in appellant's dossier or that 
of her father attesting that she acquired Spanish nationality 
automatically in 1961 or that she later applied to be documented 
as a Spanish citizen. 

had, without more, become a Spanish citizen. "From then on," 
she has stated, "it was sort of drilled into me that I became 
accustomed to the idea; I was a Spaniard. I was not an American. 
That chapter of my life was closed." 

She left her parents' home in 1966 and moved to Bilbao to be near 
her fiance,   a citizen of the Federal Republic of 
Germany. Early in 1967, appellant states, her mother told her to 
go to the Consulate General at Bilbao to claim an inheritance from 
her grandfather. 

But we note that 

Further- 

Nonetheless, appellant asserts that she believed that she 

- 4 /  

From 1960 to 1966 appellant lived with her parents in Madrid. 

She described that visit as follows: 

4 /  A  appear below, the Embassy in 1985 considered that 
grs.  would have expatriated herself in 1970 under the 
first proviso of section 349(a)(1) of the Act (by not establish- 
ing a permanent residence in the United States by age 2 5 )  had 
she not earlier expatriated herself in 1967 by becoming a citizen 
of Germany. See note 1, supra. 
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... (I  c a n ’ t  r e m e m  

t h a t  t i m e ,  I t ook  
mat ion as a c o n f i  

t h a t  when t h e y  went t o  t he  G e r m  
t h e i r  marr iage,  an o f f i c i a l  of n s u l a t e  sugges ted  t h a t  she 

decided t o  do. She f i  

December 1, 1 9 8  

Imper i a l  Law and 

o m  t he  Consulate  General  
dated February 6,  1 9 8 4 ,  s t  
she  did  n o t  have t o  take any o a t h  
according t o  German l a w ,  she w a s  

American c i t i z e n s h i p .  *’ I t  see 
t o  o b t a i n  a v i sa  t o  
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1 

The o f f i c i a l  ce r t i f i ed  t h a t  a p p e l l a n t  acqui red  United S t a t e s  
n a t i o n a l i t y  by v i r t u e  of  he r  b i r t h  i n  t h e  United S t a t e s ;  t h a t  
she  w a s  n a t u r a l i z e d  as a German c i t i z e n  upon her  own a p p l i c a t i o n ;  
and the reby  e x p a t r i a t e d  h e r s e l f  under t h e  p r o v i s i o n s  of  sec t ion  
3 4 9 ( a ) ( l )  of t h e  Immigration and N a t i o n a l i t y  A c t ,  ( I N A ) .  I n  
recommending t h a t  t h e  Department approve t h e  c e r t i f i c a t e ,  t h e  
consu la r  o f f i c e r  commented as fol lows:  

... A t  t h e  t i m e  [when she  became a German 
c i t i zen ]Mrs .   

 t h e  q u e s t i o n  of 
p o s s i b l e  U . S .  c i t i z e n s h i p  never came up. 
M r s .   emphasizes t h a t  she  thought  
of  h e r s e f  as a Spanish  c i t i z e n  because 
her  fa ther  t o l d  he r  she  w a s .  However, 
M r s .  e  s tates t h a t  i n  1967  she  went 
t o  t h e  U.S .  Consu la te  i n  Bilbao i n  
connect ion w i t h  he r  f a t h e r ' s  es ta te ,  
b u t  a p p a r e n t l y  never  c o n s u l t e d  w i t h  a 
Consular  Off icer  r e g a r d i n g  he r  p o s s i b l e  
U.S .  c i t i z e n s h i p .  I n  f a c t  she  never 
pursued t h e  i s s u e  u n t i l  it w a s  brought  
up t o  her  i n  1983. 

I n  t h e  q u e s t i o n n a i r e ,  M r s .   s t a t e d  
t h a t  she  assumed t h a t  she had los t  her  
( U . S . )  c i t i z e n s h i p  upon becoming a 
Spaniard and l a t e r  a German. I n  June 
1983, when she a p p l i e d  f o r  a non- 
immigrant v i s a  she was informed t h a t  she 
might be a U.S. c i t i z e n .  S ince  she  
never r e t u r n e d  t o  t h e  U n i t e d  States ,  t h e  
q u e s t i o n  of  U . S .  c i t i z e n s h i p  never came 
up, a l though  she never  renounced it i n  any 
w r i t t e n  document or  even o r a l l y .  

Consular O f f i c e r  b e l i e v e s  t h a t  M r s .   
l o s t  he r  U . S .  n a t i o n a l i t y  under t w o  p a r t s  
of S e c t i o n  3 4 9 ( a ) ( 1 )  of  t h e  INA:  ob- 
t a i n i n g  n a t u r a l i z a t i o n  i n  a f o r e i g n  
s t a t e  upon h e r  own a p p l i c a t i o n  when she 
w a s  over  2 1 ;  and f a i l i n g  t o  e s t a b l i s h  a 
permanent r e s i d e n c e  i n  t h e  United S ta tes ,  

     
ob t a ined  German c i t i z e n s h i p  by h e r  express 
p e t i t i o n ;  it d i d  n o t  come g r a t i s  through 
marr iage.  The t h e o r y  of "unawareness" i s  
no t  p e r t i n e n t  because M r s .   was born 
i n  t h e  United S ta tes  and had United S t a t e s  
c i t i z e n s h i p .  Therefore ,  M r s .   l o s t  
her  U . S .  n a t i o n a l i t y  on November 1 7 ,  1967  
when she v o l u n t a r i l y  became n a t u r a l i z e d  
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c 

i n t e n t .  Vance v. T e r r a z a s ,  s u p r a ,  a t  2 6 1 ,  c i t i n g  Nishikawa v.  
T-------- D u l l e s ,  365U.S. 129 ,  1 3 9  ( 1 9 5 s ) ( B l a c k ,  J. c o n c u r r i n g . )  I t  
i s  r e c o g n i z e d  t h a t  a p a r t y ' s  s p e c i f i c  i n t e n t  t o  r e l i n q u i s h  
c i t i z e n s h i p  r a r e l y  w i l l  be es tab l i shed  by d i r ec t  e v i d e n c e ,  b u t  
c i r c u m s t a n t i a l  e v i d e n c e  s u r r o u n d i n g  commission of  a v o l u n t a r y  
ac t  of e x p a t r i a t i o n  may e s t a b l i s h  t h e  r e q u i s i t e  i n t e n t  t o  
r e l i n q u i s h  c i t i z e n s h i p .  Terrazas v. - Haig, s u p r a ,  a t  2 8 8 .  I n  
o t h e r  words, a p a r t y ' s  words and p roven  con-at t i m e s  o the r  
t h a n  the  c r u c i a l  moment may shed l i g h t  on h i s  or  her  s t a t e  of 
mind when t h e  e x p a t r i a t i n g  act  w a s  done. 

The Department  u n d e r t a k e s  t o  c a r r y  i t s  burden of p r o v i n g  t h  
M r s .  P  i n t e n d e d  t o  r e l i n q u i s h  her Uni ted  S t a t e s  c i t i z e n s h i p  
by advancing t h e  f o l l o w i n g  arguments .  

M r s .  P  n a t u r a l i z a t i o n  i n  Germany i s  
t h e  i n i t i a l  e v i d e n c e  of her i n t e n t  t o  
abandon h e r  Uni ted  S t a t e s  c i t i z e n s h i p .  
T h i s  i n t e n t  i s  corroborated by her  b e h a v i o r .  

M r s .  P  has asserted t h a t  a t  t h e  age 
o f  1 4  s h e  w a s  opposed t o  h e r  move t o  S p a i n  
b u t  o f  c o u r s e  s h e  had no choice. When her  
fa ther  n a t u r a l i z e d  has as a S p a n i a r d ,  she  
s t a t e s  t h a t  she assumed h e r  U.S. n a t i o n a l i t y  
w a s  gone. A p p e l l a n t  w a s  born  a U . S .  
c i t i z e n  and as a c i t i z e n  she has t h e  
r e s p o n s i b i l i t y  o f  m a i n t a i n i n g  he r  n a t i o n-  
a l i t y  s t a t u s .  

She c o n t e n d s  t h a t  i n  1967  she  went t o  t h e  
Embassy [ s i c ]  t o  f i l l  o u t  p a p e r s  f o r  her 
i n h e r i t a n c e  from her g r a n d f a t h e r .  
M r s .  P  f a i l s  t o  t e l l  u s  i f  she  i n q u i r e d  
a t  t h a t  t i m e  as t o  he r  s t a t u s ,  b u t  she  
compla ins  t h a t  t h e  c o n s u l a r  o f f i c e r  d i d  n o t  
in fo rm he r  t h a t  she  w a s  a n  American c i t i z e n .  
I t  i s  n o t  t h e  r e s p o n s i b i l i t y  o f  t h e  o f f i c e r  
t o  v e r i f y  t h e  c i t i z e n s h i p  of everyone who 
comes t o  h i s  o f f i c e .  I f  s h e  were concerned  
w i t h  her c i t i z e n s h i p ,  t h e  Department  fee ls  
t h a t  s h e  would have checked and made 
i n q u i r i e s  a t  t h a t  t i m e .  H e r  lack of concern  
and i n t e r e s t  c l e a r l y  d e m o n s t r a t e s  h e r  i n t e n t  
t o  r e l i n q u i s h .  

A p p e l l a n t  has  s a i d  t h a t  she  n a t u r a l i z e d  as a 
German i n  order t o  f a c i l i t a t e  h e r  f u t u r e  and 
permanent  l i f e  i n  Germany. She d i d  n o t  want 
t h e  bother of g e t t i n g  work and r e s i d e n c y  
p a p e r s .  The i n t e n t i o n  w a s  t h e r e  t o  be a 
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German, n o t  a c i t i z e n  of  a n o t h e r  n a t i o n .  
H e r  t i i s i n t e r e s t  e x h i b i t s  h e r  i n t e n t .  (.. 

M r s .  P  asserts t h a t  she c o u l d  n o t  have i n t e n d e d  t o  
r e l i n q u i s h  her Uni ted  S t a t e s  c i t i z e n s h i p .  She believed s h e  had 
a l r e a d y  l o s t  h e r  Uni ted  States  c i t i z e n s h i p  "because  of  what  my 
fa ther  had done." 

A s  d i s c u s s e d  above, it i s  n o t  c lear  whether ,  as a matter of 
l a w ,  a p p e l l a n t  a c q u i r e d  S p a n i s h  c i t i z e n s h i p  i n  1961. N o n e t h e l e s s ,  
i n  h e r  submiss ions  she h a s  c o n s i s t e n t l y  m a i n t a i n e d  t h a t  it w a s  h e r  
p e r c e p t i o n  t h a t  s h e  had a u t o m a t i c a l l y  l o s t  Uni ted  States c i t i z e n -  
s h i p  y e a r s  b e f o r e  she o b t a i n e d  German n a t i o n a l i t y .  "There  c o u l d  
be no i n t e n t i o n  on my p a r t  t o  r e l i n q u i s h  my U s  c i t i z e n s h i p , "  
s h e  has s ta ted,  "because  of my t o t a l  and u t t e r  c o n v i c t i o n  t h a t  i t  
had been i r r e p a r a b l y  r e l i n q u i s h e d  by my fa ther  7 y e a r s  before. 
I see now t h a t  I w a s  much too n a i v e  and t r u s t i n g ,  b u t  I c a n n o t  
a l t e r  t h o s e  f a c t s  now." (Emphasis i n  o r i g i n a l . )  

W e  g r a n t  t h a t  M r s .   would have  been p r u d e n t  t o  have  
i n q u i r e d  a b o u t  h e r  c i t i z e n s h i p  s t a t u s  i n  1967 when s h e  v i s i t e d  t h e  
Uni ted  S t a t e s  C o n s u l a t e  G e n e r a l  a t  Bi lbao.  S i m i l a r l y ,  s h e  o u g h t  
t o  have ra i sed  t h e  i s s u e  b e f o r e  s h e  a p p l i e d  f o r  German c i t i z e n -  
s h i p .  W e  canno t ,  however, accept t h a t  her  f a i l u r e  t o  do t h e  
p r u d e n t  t h i n g  a t t e s t s  t o  a n  i n t e n t  t o  r e l i n q u i s h  Uni ted  States 
c i t i z e n s h i p .  I n  1 9 6 7  s h e  may i n d e e d  have f e l t  cowed by t h e  
c o n s u l a r  o f f i c e r  t o  whom she spoke when s h e  went t o  t h e  C o n s u l a t e  
t o  c la im an i n h e r i t a n c e .  Fur the rmore ,  if it w a s  her  p e r c e p t i o n  
t h a t  she had a l r e a d y  l o s t  Uni ted  States  c i t i z e n s h i p ,  she might  
w e l l ,  as she  a r g u e s ,  have s e e n  l i t t l e  p o i n t  i n  r a i s i n g  t h e  matter  
o f f i c i a l l y .  C e r t a i n l y  her  n o t  d o i n g  so  because  of  a p e r c e p t i o n  
t h a t  she  had l o s t  c i t i z e n s h i p  i s  n o t  an  i m p l a u s i b l e  e x p l a n a t i o n .  
W e  c a n n o t  a c c e p t  t h a t  c i t i z e n s h i p  may be l o s t  t h r o u g h  non- ac t ions  
t h a t  are s a t i s f a c t o r i l y  e x p l a i n a b l e  on  g rounds  of  l a c k  of prudence  o r  
f o r e s i g h t , o r  ignorance .  But t h e  c e n t r a l  q u e s t i o n  i s  whether  
M r s .  P  h a s  e s t a b l i s h e d  t h a t  s h e  w a s  unaware t h a t  she he ld  
Uni ted  S t a t e s  c i t i z e n s h i p  when s h e  o b t a i n e d  n a t u r a l i z a t i o n  i n  
Germany. 

I t  i s  se t t led  t h a t  i f  one can  p r o v e  t h a t  he w a s  unaware a t  
t h e  t i m e  a n  e x p a t r i a t i n g  ac t  w a s  done t h a t  he had a claim t o  
Uni ted  S ta tes  c i t i z e n s h i p ,  e x p a t r i a t i o n  w i l l  n o t  r e s u l t .  A s  
t h e  c o u r t  sa id  i n  Rogers  v. P a t o k o s k i ,  271 F.2d 858, 861 ( 9 t h  
C i r .  1959) :  

Accordingly ,  w e  a g r e e  w i t h  t h e  r u l i n g  of  t h e  
T r i a l  Cour t  t h a t  

The p l a i n t i f f  c o u l d  n o t  e x p a t r i a t e  
h i m s e l f  or lose or  abandon h i s  Uni ted  
S t a t e s  of  America c i t i z e n s h i p  by t a k-  
i n g  a n  o a t h  of a l l e g i a n c e  t o  t h e  
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F i n i s h  Government o r  by s e r v i n g  i n  
t h e  F i n n i s h  Army or by v o t i n g  i n  a 
F i n n i s h  e l e c t i o n  because  he  d i d  n o t  
know he w a s  a c i t i z e n  of t h e  Uni ted  
Sta tes  o f  America when he  d id  those 
t h i n g s ,  and t h e  p l a i n t i f f  h a s  n o t  
e x p a t r i a t e d  h i m s e l f  or l o s t  or  
abandoned h i s  Uni ted  S t a t e s  of 
America c i t i z e n s h i p  by  do ing  t h o s e  
t h i n g s  w i t h  such  lack  of knowledge. 

-. 

- 7/  

2 

H a s  M r s .  P  e s t a b l i s h e d  she d i d  n o t  know i n  1 9 6 7  t h a t  
d e s p i t e  her f a t h e r ' s  a c t i o n s  i n  1 9 6 1  she w a s  s t i l l  a Uni ted  States 
c i t i z e n ?  
t o  t e s r  c r e d i b i l i t y .  I n  the  c i r c u m s t a n c e s ,  however, w e  t h i n k  
M r s .  P  had made a bel ievable case t h a t  she w a s  conv inced  she 
w a s  n o t  a Uni ted  S ta tes  c i t i z e n  when she a p p l i e d  for  and o b t a i n e d  
German c i t i z e n s h i p .  
she  b e l i e v e d  i n  1967 she w a s  n o t  a Uni ted  States  c i t i z e n  have t h e  
r i n g  of s i n c e r i t y  and p l a u s i b i l i t y .  
f o l l o w i n g  e x c e r p t  from her  r e p l y  b r i e f :  

W e  have n o t  had o p p o r t u n i t y  t o  see 01: examine M r s .  p  

The s t a t e m e n t s  she h a s  made under  o a t h  t h a t  

N o t e  i n  p a r t i c u l a r  t h e  

A s  I have said r e p e a t e d l y ,  I w a s  conv inced  
from t h e  age  of 1 5  t h a t  I had a l r e a d y  l o s t  
my U S  c i t i z e n s h i p .  
r e a l i z e  t h e  impact  t h i s  had a t  t h a t  t i m e  

You do n o t  seem t o  

and under  t h e  c i r c u m s t a n c e s  i n  which it 
o c c u r r e d .  Try,  f o r  one  moment, t o  
imagine t h e  e m o t i o n a l  t u r m o i l  t h a t  w a s  
go ing  on i n s i d e  t h a t  1 5  y e a r- o l d .  
been u p r o o t e d  from my homeland, 
f r o m  a happy c h i l d h o o d  i n  a s m a l l  r u r a l  
town and t r a n s p l a n t e d  o v e r n i g h t  t o  a 
l a r g e  f o r e i g n  c i t y ,  hav ing  t o  l e a r n  t he  
language i n  r e c o r d  t i m e  ( f o r  I d id  n o t  
know S p a n i s h  t h e n ) ,  break p r a c t i c a l l y  a l l  
my t i e s  w i t h  t h e  U S  ( I  never  s a w  my 
g r a n d p a r e n t s  a g a i n ) ,  a d j u s t  t o  a c o m p l e t e l y  
d i f f e r e n t  school sys tem;  n o t  t o  ment ion  
t h e  normal  a d o l e s c e n t  e m o t i o n a l  upheava l s .  
A l s o ,  a t  t h a t  t i m e  there  w a s  a r e p r e s s i v e  
d i c t a t o r s h i p  i n  S p a i n ,  which w a s  a n o t h e r  
c u l t u r a l  shock t o  m e :  I l e a r n e d  t h a t  
r e b e l l i o n  a g a i n s t  A u t h o r i t y  - even u n j u s t  

I had 
t a k e n  

- 7 /  Ther a p p e l l a n t ,  a n o n- r e s i d e n t  Uni ted  S ta tes  c i t i z e n ,  a c q u i r e d  f o r e i g n  
c i t i z e n s h i p  t h r o u g h  h i s  p a r e n t s '  n a t u r a l i z a t i o n .  
t h a t  t h e  two-year l i m i t a t i o n  p e r i o d  t o  p r e s e r v e  c i t i z e n s h i p  
p r e s c r i b e d  by t h e  N a t i o n a l i t y  A c t  of 1940 d id  n o t  b e g i n  t o  r u n  
u n t i l  t h e  a p p e l l a n t  l e a r n e d  he had a c l a i m  t o  Uni ted  S ta tes  c i t i -  

See a l s o  P e r r i  v.  D u l l e s ,  206 F .2d  586 ( 3 r d  C i r .  1 9 5 3 ) .  

The c o u r t  he ld  

z e n s h i p  under  t h e  same s t a t u t e .  
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Author i ty  - w a s  accompanied by t h e  r i s k  of  
p r i s o n .  Th i s  f e e l i n g  g e n e r a l i z e d  t o  no t  
q u e s t i o n i n g  my p a r e n t s '  decisions. 

Under t h e  above c i rcumstances ,  I w a s  
f i g h t i n g  f o r  my psycho log ica l  s u r v i v a l ,  
though it may sound melodramatic t o  an 
o u t s i d e r .  

Therefore ,  when I read ,  ' . . . she  has t h e  
r e s p o n s i b i l i t y  of  ma in t a in ing  her  
n a t i o n a l i t y  s t a t u s ' ,  I d o n ' t  know whether  
t o  laugh or c r y  from exaspe ra t ion .  

So aga in  I emphasize t h a t  it w a s  no t  lack 
of  i n t e r e s t  and concern on my p a r t  which 
made m e  r e f r a i n  from making i n q u i r i e s  when 
I went t o  t h e  U S  Consulate  i n  Bi lbao,  b u t  
t h e  complete conv ic t ion  t h a t  t h e r e  w a s  
no th ing  t o  i n q u i r e  about.  (I  d i d  no t  mean 
t o  complain about t h e  o f f i c e r ' s  omission,  
bu t  w a s  s imply comparing him w i t h  t h e  o f f i -  
cer i n  Madrid, who d i d  see f i t  t o  inform m e  
of my p o s s i b l e  r i g h t s ,  though he also had 
no r e s p o n s i b i l i t y  t o  do so.) 

A p p e l l a n t ' s  mother and husband have made sworn s t a t emen t s  i n  
suppor t  of M r s .  P ' s  claim t h a t  she  w a s  no t  aware i n  1 9 6 7  t h a t  
she  w a s  a United S t a t e s  c i t i z e n .  Granted,  those i n d i v i d u a l s  
could h a r d l y  be desc r ibed  a s  wholly d i s i n t e r e s t e d .  Nonetheless,  
t h e i r  s t a t emen t s  s t r i k e  us  as b e l i e v a b l e .  I n  any even t ,  t h e  
Department has  adduced no d i r e c t  evidence t o  d i sp rove  M r s .  ' s  
averments. The Department s imply a rgues  t h a t  she  knew she had 
been born i n  t h e  United S t a t e s  and as a c i t i z e n  had a r e spons i-  
b i l i t y  t o  v e r i f y  h e r  a c t u a l  c i t i z e n s h i p  s t a t u s .  

A s s u m e ,  arguendo, however, t h a t  M r s .  P  has  f a i l e d  t o  
prove she  w a s  unaware i n  1 9 6 7  t h a t  she  w a s  a U n i t e d  States c i t i z e n .  
Wen so, w e  s t i l l  t h i n k  t h e  Department has  no t  proved t h a t  she  
in tended  t o  r e l i n q u i s h  United S t a t e s  c i t i z e n s h i p  when she became 
a German c i t i z e n .  N a t u r a l i z a t i o n  and o b t a i n i n g  a German p a s s p o r t  
a p a r t ,  t h e  r e c o r d  d i s c l o s e s  no ac t  or  words on h e r  p a r t  t h a t  
evidence an exp res s  i n t e n t  t o  abandon United States c i t i z e n s h i p .  
Upon o b t a i n i n g  German c i t i z e n s h i p  she  d i d  no t  make a r enunc ia to ry  
d e c l a r a t i o n ;  she  d i d  n o t  even swear an o a t h  of  a l l e g i a n c e  t o  t h e  
German s t a te .  

M r s .  P ' s  conduct  p o s t - n a t u r a l i z a t i o n  w i t h  r e s p e c t  t o  
United S t a t e s  c i t i z e n s h i p  w a s  e s s e n t i a l l y  pas s ive .  She d i d  
nothing between 1967 ,  when she became a German c i t i z e n ,  and 1 9 8 3 ,  
when she  w a s  t o l d  she  might have a c la im t o  United S ta tes  c i t i z e n -  
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s h i p ,  t o  show t h a t  she i n t e n d e d  t o  remain a Uni ted  S t a t e s  
c i t i z e n .  8/ Passive conduc t  w i t h  r e s p e c t  t o  Uni ted  S t a t e s  
c i t i z e n s h i p  does  n o t ,  however, i n  o u r  o p i n i o n ,  w a r r a n t  i n f e r r i n g  
i n t e n t  t o  r e l i n q u i s h  Uni ted  States  c i t i z e n s h i p .  Non- action 
abou t  c i t i z e n s h i p  c o u l d  be as r e a d i l y  e x p l a i n e d  by c o n s i d e r a t i o n s  
t o t a l l y  u n r e l a t e d  t o  a n  i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p  as by a 
w i l l  and purpose  t o  abandon c i t i z e n s h i p .  
c lear  t h a t  " conduc t  w i l l  be c o n s t r u e d  as a wa ive r  01: f o r f e i t u r e  
of a c o n s t i t u t i o n a l  r i g h t  o n l y  if it i s  knowingly and i n t e l l i -  
g e n t l y  i n t e n d e d  as such."  Uni ted  S ta tes  v. Matheson, 532 F .2d  
8 0 9 ,  814  (2nd C i r .  1 9 7 6 ) .  See a lso T e r r a z a s  v .  Haig, s u p r a .  A 
preponderance  of t h e  e v i d e n c e  must show t h a t  t h e  c i t i z e n  
w i l l i n g l y ,  knowingly and v o l u n t a r i l y  i n t e n d e d  t o  renounce  Uni ted  
Sta tes  c i t i z e n s h i p .  Here it does  n o t .  

a c c e p t s  he r  c l a i m  t h a t  she w a s  n o t  aware u n t i l  1983 t h a t  she  had 
a c la im t o  Uni ted  S t a t e s  c i t i z e n s h i p .  Even i f  one were t o  take 
t h e  p o s i t i o n  t h a t  she  knew o r  s h o u l d  have known i n  1 9 6 7  s h e  w a s  
a Uni ted  S ta tes  c i t i z e n ,  t h e  e v i d e n c e  i s  i n s u f f i c i e n t  t o  show 
t h a t  she made a knowing and i n t e l l i g e n t  wa ive r  of her  c o n s t i t u -  
t i o n a l  r i g h t  t o  remain a Uni ted  S ta tes  c i t i z e n  when she o b t a i n e d  
German c i t i z e n s h i p .  

preponderance  of t h e  e v i d e n c e  t h a t  M r s .  P  i n t e n d e d  t o  d i v e s t  
h e r s e l f  of Uni ted  S t a t e s  c i t i z e n s h i p  when she became a c i t i z e n  of 
t h e  Federal Repub l i c  o f  Germany i n  1 9 6 7 .  

And t h e  cases make 

I n  M r s .  P ' s  case s c i e n t e r  c l e a r l y  i s  m i s s i n g ,  if one 

W e  conc lude  t h a t  t h e  Department has f a i l e d  t o  p r o v e  by a 

I11 

Upon c o n s i d e r a t i o n  of t h e  f o r e g o i n g ,  w e  he reby  r e v e r s e  t h e  
Depar tment ' s  d e t e r m i n a t i o n  

- L t'L/ 

' I  

G. J o n a t h a n  Greenwald, Member 

8 /  H e r  u s e  o f  a German p a s s p o r t  might  be c o n s i d e r e d  i n c o n s i s t e n t  
G i th  Uni ted  S ta tes  c i t i z e n s h i p ,  b u t ,  i n  t h e  c i r c u m s t a n c e s  of h e r  
case, it does  n o t ,  i n  o u r  o p i n i o n ,  j u s t i f y  i n f e r r i n g  a n  i n t e n t  t o  
r e l i n q u i s h  Uni ted  S ta tes  c i t i z e n s h i p .  S i n c e  she had married a 
German n a t i o n a l  and l i v e d  i n  Germany f o r  a number of y e a r s ,  he r  uc 
of a German p a s s p o r t  seems t o  have been more of a matter o f  
convenience  t h a n  an  i n d i c a t i o n  t h a t  she i n t e n d e d  t o  r e l i n q u i s h  
Uni ted  S t a t e s  c i t i z e n s h i p ,  which under  t h e  Unawareness t h e o r y ,  s h e  
t h o u g h t  she had a l r e a d y  l o s t .  




