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November 28, 1986 

DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

IN THE MATTER OF: B  A  H  

This is an appeal from an administrative determination of the 
Department of State holding that appellant, B  A  H , 
expatriated herself on January 14, 1975 under the provisions of 
section 349(a)(1) of the Immigration and Nationality Act by obtaining 
naturalization in Canada upon her own application. 

of State has carried its burden of proving by a preponderance of 
the evidence that Ms. H  intended to relinquish her United States 
citizenship when she became a Canadian citizen. For the reasons 
set forth in the discussion that follows, we conclude that the 
Department has not met its burden of proof. We therefore reverse 
the Department's holding that appellant expatriated herself. 

- 1/ 
A single issue is presented here: whether the Department 

I 

Mrs. H  was born at B , N  Y  on  
and so became a United States citizen. In September 1968 she moved 
with her husband to Canada and was granted landed immigrant status. 
The United States Consulate General (the Consulate) at Toronto 
issued her a passport in 1970. She and her husband separated in the 
same year. 

In 0ct.ober 1974 Mrs.  applied for naturalization. She was 
granted a certificate of Canadian citizenship on January 14, 1975 
after making the following oath of allegiance. 

- 1/ 1481(a)(l), provides that: 
Section 349(a)(1) of the Immigration and Nationality Act, 8 U.S.C.  

Section 349. (a) From and after the effective date of this 
Act a person who is a national of the United States 
whether by birth or naturalization, shall lose his nation- 
ality by -- 

(1) obtaining naturalization in a 
foreign state upon his own application, ... 
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... In that meeting, I was told that I had 
thirty days to turn in a form entitled 
'Information for Determining U.S. Citizen- 
ship. ' 

6. I did not answer within time, however. 
That same day, June 9, 1983, I was told by 
my physician that I had a lump in my breast 
that required removal. Surgery was 
scheduled for July 3, 1984 (delayed by work 
commitments of the surgeon and myself).. See 
Exhibit A. 

Although my U.S. citizenship is something 
I treasure, the fear of cancer obliterated 
all other concerns and I did not even think 
of the form or the deadline to answer until 
well after the surgery. 

7. 
July 6, and had some further medical proce- 
dures done the next day. It took me a few 
more days to get back on my feet. The lump 
was benign, but I then learned that I am 
now in a significantly higher risk category 
for contracting cancer than before. 
emotionally exhausted, and went to stay 
with some friends to recover for a few weeks. 
It was not until I returned to my work and 
normal routine that I began to focus once 
again on the question of my citizenship. 
Realizing that the thirty-day deadline had 
passed, I believed that I could no longer 
submit any response. 

I was discharged from the hospital on 

I was 

On September 6, 1983 a consular officer executed a certificate 
of loss of nationality in appellant's name, as required by section 
358 of the Immigration and Nationality Act. - 4/ Therein he certified 

- 4/ 
reads : 

States has reason to believe that a person while in a foreign state 
has lost his United States nationality under any provision of chapter 
3 of this title, or under any provision of chapter IV of the Nationality 
Act of 1940, as amended, he shall certify the facts upon which such 
belief is based to the Department of State, in writing, under regula- 
tions prescribed by the Secretary of State. 
diplomatic or consular officer is approved by the Secretary of State, 
a copy of the certificate shall be forwarded to the Attorney General, 
for his information, and the diplomatic or consular office in which the 
report was made shall be directed to forward a copy of the certificate 
to the person to whom it relates. 

Section 358 of the Immigration and Nationality Act, 8 U.S.C. 1501, 

Sec. 358. Whenever a diplomatic or consular officer of the United 

If the report of the 
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preponderance of t h e  evidence.  Vance v.  Ter razas ,  sup ra ,  a t  2 6 7 .  
I n t e n t  may be expressed  i n  words or  be found as a f a i r  i n f e r e n c e  
from proven conduct.  Id .  a t  2 6 0 .  The i n t e n t  t h e  Government must 
prove i s  t h e  p a r t y ' s  i n t e n t  a t  t h e  t i m e  t h e  e x p a t r i a t i n g  act  w a s  
performed. Ter razas  v. - Haig, 653 F.2d 285, 287 ( 7 t h  C i r .  1981) .  

The on ly  evidence of r e c o r d  of  M r s .  H ' s  i n t e n t  contem- 
poraneous wi th  he r  n a t u r a l i z a t i o n  i s  t h e  f a c t  t h a t  she  a p p l i e d  f o r  
and accep ted  Canadian n a t u r a l i z a t i o n  and swore a concomitant  o a t h  
of  a l l e g i a n c e .  N a t u r a l i z a t i o n ,  l i k e  the  o t h e r  enumerated s t a t u t o r y  
e x p a t r i a t i n g  acts ,  may be h i g h l y  p e r s u a s i v e ,  b u t  i s  n o t  conc lus ive ,  
evidence of an i n t e n t  t o  r e l i n q u i s h  United S t a t e s  c i t i z e n s h i p .  
Vance v. Ter razas ,  supra ,  a t  2 6 1 ,  c i t i n g  Nishikawa v. Du l l e s ,  356 
U.S. 1 2 9 ,  139 ( 1 9 5 8 m a c k ,  J. Concurr ing.)  Simi ' larly,  making an 
o a t h  of a l l e g i a n c e  t o  a f o r e i g n  sove re ign  o r  s ta te  whi le  a lone  
i n s u f f i c i e n t  t o  prove i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p ,  also 
provides  s u b s t a n t i a l  evidence of i n t e n t .  King v. Rogers, 463 F.2d 
1188, 1189 ( 9 t h  C i r .  1 9 7 2 ) .  However, an o a t h o f  a m n c e  t h a t  
c o n t a i n s  o n l y  an exp res s  a f f i r m a t i o n  of l o y a l t y  t o  t h e  count ry  
whose c i t i z e n s h i p  i s  be ing  sought  l e a v e s  "ambiguous t h e  i n t e n t  o f  
t h e  u t t e r e r  r ega rd ing  h i s  p r e s e n t  n a t i o n a l i t y . "  
S e c r e t a r y  of Sta te ,  CV80-4150 (memorandum opin ion ,  C .D.Ca1  1980) a t  
5. 

- 

Richards  v. 

I t  i s  recognized t h a t  a p a r t y ' s  s p e c i f i c  i n t e n t  t o  r e l i n q u i s h  
c i t i z e n s h i p  r a r e l y  w i l l  be e s t a b l i s h e d  by d i r e c t  evidence,  bu t  
c i r c u m s t a n t i a l  evidence sur rounding  commission of a v o l u n t a r y  act 
of  e x p a t r i a t i o n  may e s t a b l i s h  t h e  r e q u i s i t e  i n t e n t  t o  r e l i n q u i s h  
c i t i z e n s h i p .  Ter razas  v. - Haig, sup ra ,  a t  288. S ince  t h e  direct 
ev idence  i n  t h i s  case i s  meager a n d n s u f f i c i e n t  t o  suppor t  a f i n d-  
i n g  of i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p ,  w e  must examine a p p e l l a n t ' s  
conduct  subsequent  t o  n a t u r a l i z a t i o n  t o  determine whether,  a s  t h e  
Department contends,  it m a n i f e s t s  a r enunc ia to ry  i n t e n t .  

W e  beg in  by examining t h e  C o n s u l a t e ' s  d i s p o s i t i o n  of  M r s .  ' s  
case which w e  cons ide r  so p e r f u n c t o r y  as t o  amount t o  t r i v i a l i z a t i o n  
of h e r  c o n s t i t u t i o n a l  r i g h t .  Contrary  t o  long- standing i n s t r u c t i o n s ,  
t h e  consu la r  o f f i c e r  who w a s  charged w i t h  M r s .  H ' s  case f a i l e d  
t o  develop t h e  matter of h e r  i n t e n t  f u l l y  and i n  d e t a i l .  A f t e r  
t h e  Supreme Court dec ided  Afroyim v.  - Rusk, supra ,  t h e  Department 
i n s t r u c t e d  consu la r  officers t o  develop t h e  i n t e n t  i s s u e  c a r e f u l l y .  
"Each of  t h e s e  cases [ invo lv ing  n a t u r a l i z a t i o n  and c e r t a i n  o t h e r  
s t a t u t o r y  e x p a t r i a t i n g  ac ts]  must be  f u l l y  develo  ed  i n  d e t a i l ,  
p a r t i c u l a r l y  t h e  i s s u e  of ' i n t e n t  'Tsee  s e c t i o n  4 . 2 m c r  
Procedures) .11 8 Foreign A f f a i r s  Manual 2 2 4 . 2 0 ( b ) ( l ) ,  3/21/77. 
(EZnphasis i n  o r igLna1) .  Following t h e  C o u r t ' s  d e c i s i o n  i n  Vance 
v.  Ter razas ,  supra ,  t h e  Department aga in  stressed t o  a l l  
and consu la r  p o s t s  t h e  importance of  p repa r ing  loss of n a t i o n a l i t y  
cases c a r e f u l l y .  
Consular  Pos t s ,  no. 1767, August 27 ,  1980, which reads i n  p e r t i n e n t  
p a r t  as follows: 

- 7 . 5 -  - 

See C i r c u l a r  Airgram t o  A l l  Diplomatic and 
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solelx on the dubious proposition that her failure to reply to 
the Consulate's June 3rd letter manifested such an intent is 
untenable. 8/ For one thing, Mrs.  was under no legal obli- 
gation to cozplete the questionnaire. For an , the consular 
officer did not even bother to evaluate Mrs.  post- 
naturalization conduct and then draw a fair i nce from it. 

The Department's disposition of the case was even more per- 
emptory and therefore more censurable than that of the Consulate. 

The certifi f l o s s  of nationality which the Consulate 
executed in Mrs.  name arrived in the Department on 
September 16, 1983. It was approved three days later on 
September 19th. 
ment did more than rubber stamp the Consulate General's summary 
judgment about Mrs.  intent. 
certificate made no to indicate what factors he took into 
account in endorsing the judgment of the Consulate General. 
all we know he simply signed his name after noting that the 
Consulate General recommended approval of the certificate. 

There is not a shred of evidence that the Depart- 

The official who approved the 

For 

It is regrettable that a consular post should ignore standing 
Departmental instructions; it is unpardonable for the Department to 
flout its own guidelines concerning proof of the pivotal issue in 
most loss of nationality cases - the intent with which the 
expatriative act was done. On such a meager record the Department 
should never have approved the certificate of loss of nationality 
that was issued in this case. 

Comes now the Department on appeal by Mrs.  and argues that 
its original decision was sound. 
appeal as emphatically as we do with its September 19, 1983 decision. 

We disagree with its position on 

The Department now rests its case on the following contentions: 

... Appellant has amply demonstrated through 
her actions and inactions of the past 15 
years that she intended to relinquish her 
U . S .  citizenship when she naturalized in 
Canada in 1975. Now, for unknown reasons, 
she has changed her mind and wants her 
U.S.  citizenship reinstated. Her recent 
change of heart, however, does not alter 
her intent at the time she naturalized as a 
citizen of Canada. 

8/ 
fairly dismisses Mrs.  failure to respond to the Consulate 
General's letter as  to her intent in 1975 when she 
obtained naturalization. "In any case, her recent failure to 
complete and return the questionnaire has no bearing on her intent 
at the time of her naturalization." 

In iCS brief on th eal, the Department quite properly and 
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We find this assertion of the Department unconvincing on the 
issue of Mrs.  intent. Remember, she raised her citizenship 
status sua sponte, later explaining as follows why she had done so: 
"...a f G n m i o n e d  to me that he had some problems concerning 
his citizenship after becoming a Canadian citizen. I was concerned 
and went to consult the staff of the U.S. Embassy at Toronto." It 
seems to us that such action indicates as much a wish to retain 
citizenship as a prior intent to abandon citizenship. How prove 
Mrs.  did not rest secure in the thought for a number of yearsI 
until she spoke to her friend,that her naturalization did not 
jeopardize her United States citizenship? In Mrs.  case, the 
Department simply has not made allowance for the fact that people 
often do careless things without any particular design. 

The Department had inadequate grounds in 1983 to approve the 
certificate of loss of nationality that was issued in this case. 
On appeal the Department's case in support of its original action 
is unpersuasive. Accordingly, we conclude that the Department has 
failed to carry its burden of proving by a preponderance of the 
evidence that Mrs.  intended to relinquish her United States 
citizenship when she obtained naturalization in Canada upon her own 
application. 

I11 

Upon consideration of the foregoing, we hereby reverse the 
Department's administrative determination that Mrs.  expatriated 
herself. 

Warren E. Hewitt, Member 




