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IN THE MATTER OF: A  E  R -R  

This is an appeal from an administrative determination of 
the Department of State holding that appellant,  

 expatriated herself on December 5, 1983 under the 
provisions of section 349(a)(2) of the Immigration and Nationality 
Act by making a formal declaration of allegiance to Mexico. 

The sole issue presented is whether the Department has carried 
its burden of proving that Ms. R  intended to relinquish 
her United States nationality when she made a formal declaration of 
allegiance to Mexico. Having concluded that the Department has met 
its burden of proof, we affirm the Department's holding of appel- 
lant's expatriation. 

1/ - 

I 

Ms. R -R  was born at  
of a United States citizen mother and a Mexican citizen father. 
She acquired United States citizenship pursuant to section 309(c) 
of the Immigration and Nationality Act, 8 U.S.C. 1409(c). 2/ 
Through her birth in Mexico she also acquired the nationalixy of 
Mexico. When she was a few months old, appellant's mother took 
her to Tijuana. In an affidavit, executed in September 1984, 
appellant's mother-stated that: 

1/ Section 349(a)(2) of the Immigration and Nationality Act, 8 U.S.C. 
T481(a) (2), provides that: 

Section 349. (a) From and after the effective date of this 
Act a person who is a national of the United States whether by 
birth or naturalization, shall lose his nationality by -- 

. . .  
(2) taking an oath or making an affirmation or other 

formal declaration of allegiance to a foreign state or 
a political subdivision thereof; ... 

2/ Section 309(c) of the Immigration and Nationality Act, 8 U.S.C. 
1409 (c), provides that: 

(c) Notwithstanding the provision of subsection (a) of 
this section, a person born, on or after the effective 
date of this Act, outside the United States and out of 
wedlock shall be held to have acquired at birth the nation- 
ality status of his mother, if the mother had the nation- 
ality of the United States at the time of such person's 
birth, and if the mother had previously been physically 
present in the United States or one of its outlying 
possessions for a continuous period of one year. 
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Consulate was that I needed to get a whole 
list of documents before they would tell me 
anything. Since I did not 
the purpose of these docum 
since many of the documents were either 
unavailable or very difficult to obtain, 
and since no one would give me a straight 
answer as to whether or not my daughter 
had a claim to citizenship, I did not pursue 
the matter further,... 

On December 5, 1983 Ms. R -R  applied for a certifi- 
cate of Mexican nationality (CMN). In the application she expressly 
renounced United States nationality and all allegiance to any foreign 
state, especially the United States. She also made a formal declara- 
tion of allegiance to Mexico. According to a statement Ms. Ruiz- 
Rodriguez made subsequently, she applied for a CMN because "1 was 
a student in Mexico and I could not get my license (Titulo) as an 
accountant without first applying for the nationality certificate." 
A CMN was issued in appellant's name on the same date she applied 
for it, December 5, 1983. 

The next recorded event is her application on January 15, 1985 
for a United States passport at San Diego. 4/ She indicated in 
the application that her permanent address wxs in San Diego and that 
she was an accountant, She also executed a form titled "Information 
for Determining U.S. Citizenship," in which she acknowledged that 
she had obtained a certificate of Mexican nationality and had made 
a declaration of allegiance to Mexico. 

Departmen r  After holding the application for six 
months the Department instructed the Embassy at Me  ob- 
tain from the Mexican authorities a copy of Ms. R ' 
application for a certificate of Mexican nationality, "to determine 
if she took an exclusionary oath of allegiance to Mexico at that 
time. I' 

Ms. -  passport application was referred to the 

From January 1985 onwards counsel for appellant made several 
inquiries of the  to ascertain the status of the adjudica- 
tion of Ms. -  z '  passport application. In each response 
to counsel's inquiri e Departme ted that it needed more 
time. Finally, in N er 1985 co appellant sought and 
obtained a summons and complaint against the Secretary of State for 

the nature of mandamus in the United States District 
the Southern rict of California to compel admini- 
action by the 

4/ According to appellant's mother, she consulted a lawyer in 1984 
Twho explained to me that my daughter might have a claim to citizen- 
ship. 
passport in order to have her claim adjudicated." 
September 1984. 

He told me she could apply to the American Government for a 
Affidavit of 
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EmbasSy executed such a c e r t i f i c a t e  on January 27 ,  1986. The Embassy 
c e r t i f i e d  t h a t  a p p e l l a n t  o b t a i n e d  United S t a t e s  n a t i o n a l i t y  by v i r t u e  
of  b i r t h  abroad t o  a United S ta tes  c i t i z e n  mother; t h a t  she  made a 
formal d e c l a r a t i o n  of a l l e g i a n c e  t o  Mexico; and the reby  e x p a t r i a t e d  
h e r s e l f  under t h e  p r o v i s i o n s  of s e c t i o n  3 4 9 ( a ) ( 2 )  of t h e  Immigration 
and N a t i o n a l i t y  A c t .  

Appel lant  d i d  n o t  submit  ev idence  i n  suppor t  of  her  c l a im  t h a t  
she d i d  n o t  i n t e n d  t o  r e l i n q u i s h  h e r  United S t a t e s  n a t i o n a l i t y  when 
she  made a formal  d e c l a r a t i o n  of a l l e g i a n c e  t o  Mexico. 
on March 5, 1986 t h e  Department approved t h e  c e r t i f i c a t e  t h a t  t h e  
Embassy had executed.  Approval of  t h e  cer t i f icate  c o n s t i t u t e s  an  
a d m i n i s t r a t i v e  de t e rmina t ion  of loss of n a t i o n a l i t y  f r o m  which a 
t i m e l y  and p r o p e r l y  f i l e d  appea l  may be t aken  t o  t h e  Board of 
Appel la te  Review. An appea l  w a s  e n t e r e d  through counse l  on March 2 1 ,  
1986. 
n a t i o n a l i t y ,  her  mandamus a c t i o n  became moot and w a s  d i smissed  on 
March 25,  1986. 

Appel lant  concedes t h a t  she made a formal  d e c l a r a t i o n  of 
a l l e g i a n c e  t o  Mexico and so  brought  h e r s e l f  w i t h i n  t h e  purview of 
s e c t i o n  3 4 9 ( a ) ( 2 )  o f  t h e  Immigration and N a t i o n a l i t y  A c t .  But 
performance of a s t a t u t o r y  e x p a t r i a t i n g  ac t  w i l l  no t  r e s u l t  i n  
e x p a t r i a t i o n  u n l e s s  t h e  act  was done v o l u n t a r i l y  w i t h  t h e  i n t e n t  t o  
r e l i n q u i s h  United S t a t e s  n a t i o n a l i t y .  Vance v .  Te r r azas ,  4 4 4  U . S .  
252 (1980);  Afroyim v. - Rusk, 387 U . S .  2 ' 5 3 i 9 6 7 ) .  

Accordingly,  

Once t h e  Department had determined a p p e l l a n t  had los t  her 

I1 

I n  l a w  it i s  presumed t h a t  one who performs a s t a t u t o r y  e x p a t r i a -  
t i n g  ac t  does so v o l u n t a r i l y ,  b u t  t h e  presumption may be r e b u t t e d  
upon a showing by a preponderance of  t h e  evidence t h a t  t he  ac t  w a s  
i n v o l u n t a r i l y .  - 6/ Appel lan t  has  no t  under taken t o  r e b u t  t h e  l e g a l  

6/ 
T481(c ) ,  provides:  

S e c t i o n  3 4 9 ( c )  o f  t h e  Immigration and N a t i o n a l i t y  A c t ,  8 U . S . C .  

Whenever t h e  loss of United S ta tes  n a t i o n a l i t y  i s  p u t  i n  i s s u e  
i n  any a c t i o n  or  proceeding commenced on or  a f t e r  t h e  enactment of 
t h i s  subsec t ion  under,  o r  by v i r t u e  o f ,  t h e  p r o v i s i o n s  of t h i s  
o r  any o t h e r  A c t ,  t h e  burden s h a l l  be upon t h e  person  o r  p a r t y  
c la iming  t h a t  such loss occur red ,  t o  es tabl ish such claim by a 
preponderance of  t h e  evidence.  
s u b s e c t i o n .  (b), any pe r son  who commits or  performs,  or  who has  
committed or performed, any a c t  of  e x p a t r i a t i o n  under t h e  p r o v i s i o n s  
of  t h i s  or any o t h e r  A c t  s h a l l  be presumed t o  have done so 
v o l u n t a r i l y ,  b u t  such presumption may be r e b u t t e d  upon a showing, 
by a preponderance of  t h e  evidence,  t h a t  t h e  act  or  acts committed 
o r  performed were no t  done v o l u n t a r i l y .  

Except as o the rwi se  provided i n  
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If  one i s  unaware o f  be ing  a United States  c i t i z e n  o r  having 
a v a l i d  claim t o  United States  c i t i z e n s h i p  a t  t h e  t i m e  t h e  
p r e s c r i b e d  ac t  was done, t h e  act  cannot  be s a i d  t o  have been done 
knowingly and i n t e l l i g e n t l y ;  s c i e n t e r  i s  absen t .  Rogers v. 
Patokowski, 2 7 1  F.2d 858 ( 9 t h  C i r .  1959) .  A s  evidence of  he r  
unawareness a p p e l l a n t  re l ies  on t h e  t w o  sworn s t a t emen t s  of  her  
mother from which w e  have quoted above, and he r  own a f f i d a v i t  of  
J u l y  11, 1986 which i s  e s s e n t i a l l y  r e i t e r a t i v e  of he r  mother ' s  averments. 
A s  no ted  above, a p p e l l a n t ' s  mother asserts t h a t  on three d i f f e r e n t  
occas ions  she t r ied  t o  c l a r i f y  h e r  d a u g h t e r ' s  c i t i z e n s h i p  s t a t u s  i n  
1961 ,  1 9 7 6  and 1 9 7 9 .  Appel lant  does n o t  a l l e g e  t h a t  she made any 
i n q u i r i e s  independent of her  mother t o  v e r i f y  he r  c i t i z e n s h i p  s t a t u s .  

I n  1 9 6 1 ,  s h o r t l y  a f t e r  a p p e l l a n t ' s  b i r t h ,  he r  mother a l l e g e d l y  
spoke t o  Immigration and N a t u r a l i z a t i o n  ( I N S )  o f f i c i a l s  a t   
who informed h e r  t h a t  h e r  daughte r  might have a claim t o  United S t a t e s  
c i t i z e n s h i p  i f  t h e  c h i l d ' s  n a t u r a l  f a t h e r  would g i v e  h i s  consen t .  
I f  t h i s  was t h e  advice  M r s .   r e c e i v e d  it w a s  of cou r se  e r roneous  
because it w a s  i n c o n s i s t e n t  w i th  t h e  p r o v i s i o n s  of s e c t i o n  3 0 9 ( c )  
of  t h e  Immigration and N a t i o n a l i t y  A c t  ( t e x t  supra ,  no t e  2 ) .  But 
there i s  no evidence i n  t h e  r e c o r d  t o  corroborate he r  c l a i m  t h a t  
M r s .  R  raised t h e  matter of  h e r  d a u g h t e r ' s  c i t i z e n s h i p  w i t h  I N S -  
o f f i c i a l s  i n  1 9 6 1  and r e c e i v e d  t h e  above response .  

I n  1 9 7 6  M r s .   o b t a i n e d  or  a s s i s t e d  he r  daughte r ,  t h e n  aged 
15, t o  o b t a i n  a border  c r o s s i n g  c a r d  from t h e  INS a t  San Ysidro.  
Border c r o s s i n g  ca rds  a r e  n o t  i s s u e d  t o u n i t e d  S t a t e s  c i t i z e n s .  
Appel lan t  and her mother bo th  assert t h a t  t h e  I N S  knew t h e  f a c t s  of 
her  case b u t  t r e a t e d  he r  as a Mexican c i t i z e n .  Once aga in  t h e r e  i s  no 
evidence of  r e c o r d  t o  c o r r o b o r a t e  t h e  s t a t e m e n t s  of  mother and 
daughter .  

t h e  Consulate  General  a t  T i juana  whether h e r  daughter ,  t h e n  aged 18, 
might be a United States  c i t i z e n .  She claims t h a t  she  w a s  confused 
by t h e  Consu la t e ' s  r e q u e s t  f o r  documents t o  suppor t  her d a u g h t e r ' s  
case, and s i n c e  she  w a s  unable  t o  o b t a i n  a " s t r a i g h t  answer," d i d  n o t  
pursue t h e  matter. "Thus, when my mother could  not  l e a r n  anyth ing  
d i f f e r e n t  from t h e  American Consulate  a t   a p p e l l a n t  s ta ted  
i n  he r  J u l y  1986 a f f i d a v i t ,  "I  had no r ea son  t o  conclude t h a t  I 
might be a c i t i z e n  of t h e  United S t a t e s . "  W e  have on ly  a p p e l l a n t ' s  
mother ' s  s t a t emen t  t h a t  she  made i n q u i r i e s  a t  t h e  Consulate  G e n e r a l  
i n  T i juana .  Perhaps she  d i d ,  b u t  t h e  Board has  been informed i n  
response  t o  a r e q u e s t  f o r  in format ion ,  t h a t  t h e  Consulate  General  
has  no record of  any d i s c u s s i o n  wi th  a p p e l l a n t ' s  mother about h e r  
d a u g h t e r ' s  c i t i z e n s h i p  s t a t u s .  Four y e a r s  l a t e r ,  appa ren t ly  wi thout  
having made any f u r t h e r  e f f o r t  t o  f i n d  o u t  whether she  was a United 
S t a t e s  c i t i z e n  or had a claim t o  c i t i z e n s h i p ,  a p p e l l a n t  a p p l i e d  f o r  
a cer t i f ica te  of Mexican n a t i o n a l i t y ;  i n  t h e  p roces s  she e x p r e s s l y  
renounced United S t a t e s  c i t i z e n s h i p  and pledged a l l e g i a n c e  t o  
Mexico. 

F i n a l l y ,  i n  1 9 7 9  M r s .   a l l e g e d l y  a t tempted t o  a s c e r t a i n  from 
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of  Mexican n a t i o n a l i t y  u n t i l  she  o b t a i n e d o f f i c i a l  adv ice  about  h e r  
c i t i z e n s h i p  s t a t u s .  

I n  'sum, w e  are of  t h e  view t h a t  a p p e l l a n t  knowingly and 
i n t e l l i g e n t l y  made a formal  d e c l a r a t i o n  of a l l e g i a n c e  t o  Mexico. 

I t  i s  t h e r e f o r e  ou r  conc lus ion  t h a t  t h e  Department has  c a r r i e d  
i t s  burden of proving by a preponderance of  t h e  evidence t h a t  
M s .  -  in tended  t o  r e l i n q u i s h  he r  United S t a t e s  c i t i z e n -  
s h i p  when she made a formal  d e c l a r a t i o n  of  a l l e g i a n c e  t o  Mexico. 

I11 

Upon c o n s i d e r a t i o n  of t h e  foregoing ,  w e  hereby a f f i r m  t h e  
Depar tment ' s  a d m i n i s t r a t i v e  de t e rmina t ion  t h a t  a p p e l l a n t  e x p a t r i a t e d  
h e r s e l f .  

I *  / 
L ! ! L 6 -  /&Zf 
Warren E. H e w l t t ,  Member 

9LLw4-4 LHb 
Howard Meyers, MemHer 




