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Department d e t e r m i n e  whether  he had renounced h i s  c i t i z e n s h i p  or  
o b t a i n e d  Canadian c i t i z e n s h i p .  (Apparen t ly ,   f a m i l y  had 
d i s c l o s e d  t o  t h e  U . S .  A t t o r n e y ' s  o f f i c e  t h a t   w a s  i n  Canada.)  
The U.S. A t t o r n e y ' s  r e q u e s t  w a s  communicated t o  a l l  d i p l o m a t i c  and 
c o n s u l a r  p o s t s .  

I n  October 1975 t h e  C o n s u l a t e  Genera l  a t  Winnipeg ( t h e  
C o n s u l a t e )  i n q u i r e d  of t h e  Canadian c i t i z e n s h i p  a u t h o r i t i e s  whe the r  

 had o b t a i n e d  n a t u r a l i z a t i o n ,  and w a s  informed t h a t  he had done so. 
The Canadian a u t h o r i t i e s  s ta ted  t h a t   had t a k e n  t h e  p r e s c r i b e d  
oath of  a l l e g i a n c e  on June  4 ,  1 9 7 4  and on t h a t  day w a s  g r a n t e d  a 
c e r t i f i c a t e  of Canadian c i t i z e n s h i p .  The oath of  a l l e g i a n c e  p r e -  
s c r i b e d  by t h e  a p p l i c a b l e  Canadian c i t i z e n s h i p  a c t  read as  f o l l o w s :  

I swear t h a t  I w i l l  b e  f a i t h f u l  and  
bear t r u e  a l l e g i a n c e  t o  h e r  Majes ty ,  Queen 
E l i z a b e t h  11, her  he i r s  and s u c c e s s o r s  accord-  
i n g  t o  l a w  and t h a t  I w i l l  f a i t h f u l l y  o b s e r v e  
t h e  l a w s  of Canada and f u l f i l l  my d u t i e s  as  a 
Canadian c i t i z e n .  So h e l p  m e  God. 

 h a s  e x p l a i n e d  as  f o l l o w s  why he s o l i c i t e d  Canadian c i t i -  
z e n s h i p .  

I w a s  e l i g i b l e  fo r  Canadian C i t i z e n s h i p  i n  
1973 b u t  chose t o  keep my U.S. c i t i z e n s h i p .  
When i n  1975 I w a s  forced t o  g e t  Canadian 
c i t i z e n s h i p  o r  lose my l i v l i h o o d  [ s ic ]  as a 
t e a c h e r .  A s  t h e  e n c l o s e d  l e t t e r  [fro e  
Manitoba Department  of  Educa t ion  t o   
May 2 4 ,  1 9 7 2 1  s t a tes  - a f t e r  f i v e  y e a r s  o f  
t e a c h i n g  my ce r t i f i c a t e  t o  teach would n o t  be 
renewed and I would be re l ieved of  my teach- 
i n g  p o s i t i o n .  A t  t h e  t o p  o f  the l e t t e r  
p l e a s e  n o t e  t h a t  I w a s  a l so  cal led by te le-  
phone making m e  aware of t h e  s i t u a t i o n .  A t  
t h e  t i m e  I w a s  married w i t h  t w o  c h i l d r e n  and 
d i d  n o t  have t h e  l u x u r y  of  r e t u r n i n g  t o  t h e  
U . S .  Consequent ly  I a p p l i e d  f o r  and o b t a i n e d  
Canadian c i t i z e n s h i p  i n  1975.  

A f t e r  r e c e i v i n g  c o n f i r m a t i o n  from t h e  Canadian a u t h o r i t i e s  of 
 n a t u r a l i z a t i o n ,  t h e  C o n s u l a t e  w r o t e  t o  h i m  on November 2 4 ,  

1975 a t  a n  a d d r e s s  i n  V i t a l ,  Manitoba.  The Consu la te  informed  
t h a t  h e  might  have  e x p a t r i a t e d  h i m s e l f . b y  o b t a i n i n g  n a t u r a l i z a t i o n  
i n  Canada. H e  was o f f e r e d  a n  o p p o r t u n i t y  t o  submit  e v i d e n c e  f o r  t h e  
Department t o  c o n s i d e r  i n  d e t e r m i n i n g  h i s  c i t i z e n s h i p  s t a t u s  and w a s  
asked t o  comple te  a form f o r  d e t e r m i n i n g  U . S .  c i t i z e n s h i p .  
wished t o  d i s c u s s  h i s  case w i t h  a c o n s u l a r  o f f i c e r ,  a n  appointment  
would b e  made f o r  h i m .  

If he 
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by the Department, in order to reflect the current facts in his 
case. 

The Department approved the certificate on November 11, 1976. 
In sending a copy to the Consulate to forward to  the 
Department called attention to the fact that the Consulate had 
used an obsolete form of certificate of loss  of nationality; 
specifically, the procedures for taking an appeal to the Board 
of Appellate Review were not printed on the reverse of the 
certificate. The copy the Department sent to the Consulate to 
forward to  bore the appeal instructions on the reverse. 

 has acknowledged that he received the certificate. 

As a result of President Carter's 1977 amnesty,  was 
pardoned on January 27, 1977. 

States authorities until 1986 when on January 2nd he wrote to the 
Board indicating that he wished to appeal the Department's 
determination of his expatriation.  contends that his natura- 
lization was involuntary in that he was forced by the laws of the 
Province of Manitoba to become a Canadian citizen or lose his 
teaching position. Further, he did not intend to relinquish his 
United States citizenship. 

There is no record of any contact between  and United 

I1 

The first issue we must decide is whether the Board may entertain 
an appeal entered more than nine years after appellant was informed 
that the Department of State determined that he lost his United 
States nationality by performing a statutory expatriating act. 

Whether the Board may assert jurisdiction is dependent upon a 
finding that the appeal was filed within the limitation prescribed 
by the applicable regulations. This is so because timely filing is 
mandatory and jurisdictional. United States v. Robinson, 361 U.S. 
220 (1960). Thus, if an appellant, providing no legally sufficient 
excuse, fails to take an appeal within the prescribed limitation, the 
appeal must be dismissed for want of jurisdiction. See Costello v .  
United States, 365 U.S. 265 (1961). 

In 1976 when the Department approved the certificate of loss of 
nationality that was issued in this case, federal regulations 
prescribed the following limitation on appeal: 

A person who contends that the Department's 
administrative holding of l o s s  of nationality 
or expatriation in his case is contrary to law 
or fact shall be entitled, upon written 
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r e q u e s t  w i t h i n  a r e a s o n a b l e  t i m e  a f t e r  r e c e i p t  
o f  n o t i c e  of such  h o l d i n g ,  t o  a p p e a l  t o  t h e  
Board of A p p e l l a t e  R e v i e w .  - 3/ 

C o n s i s t e n t l y  w i t h  t h e  B o a r d ' s  p r a c t i c e  i n  cases where a d e t e r -  
m i n a t i o n  of loss  o f  n a t i o n a l i t y  was made p r i o r  t o  November 1 9 7 9 ,  w e  
w i l l  a p p l y  t h e  f o r e g o i n g  l i m i t a t i o n  i n  t h i s  case. 4 /  Thus, under  
t h e  a p p l i c a b l e  l i m i t a t i o n ,  i f  w e  f i n d  t h a t  a p p e l l a n z  d i d  n o t  i n i t i s t i  
t h e  a p p e a l  w i t h i n  a r e a s o n a b l e  t i m e ,  t h e  a p p e a l  would be time-barrctf 
and  t h e  Board would b e  w i t h o u t  a u t h o r i t y  t o  e n t e r t a i n  it. 

What c o n s t i t u t e s  r e a s o n a b l e  t i m e  depends on t h e  f ac t s  of  t h e  
case, t a k i n g  i n t o  a c c o u n t  a number of c o n s i d e r a t i o n s :  t h e  i n t e r e s t  
i n  f i n a l i t y ,  t h e  r e a s o n  f o r  t h e  d e l a y ,  and p r e j u d i c e  t o  o t h e r  
p a r t i e s  . Ashford v.  S t e u a r t ,  657 F.2d 1053, 1055 ( 9 t h  C i r .  1 9 8 1 ) .  
See  a l s o  L a k s e y  v.  Advance Abrasives Co. ,  542 F.2d 928, 940 ( 5 t h  
C i r .  1 9 7 6 ) ,  c i t i n g  11 Wright  & Miller,  F e d e r a l  P r a c t i c e  a n d  Procedur(  
s e c t i o n  2866 a t  228-229: 

'What c o n s t i t u t e s ,  r e a s o n a b l e  t i m e  must o f  
n e c e s s i t y  depend upon t h e  f ac t s  i n  e a c h  
i n d i v i d u a l  case. '  The c o u r t s  c o n s i d e r  
whether  t h e  p a r t y  oppos ing  t h e  mot ion  h a s  
been p r e j u d i c e d  b y  t h e  d e l a y  i n  s e e k i n g  
re l ief  and  t h e y  c o n s i d e r  whether  t h e  moving 
p a r t y  had some good r e a s o n  f o r  h i s  f a i l u r e  
t o  t a k e  a p p r o p r i a t e  a c t i o n  sooner .  

I n  h i s  i n i t i a l  submiss ion ,  G  s t a t ed  t h a t  he  would have 
a p p e a l e d  i n  1 9 7 7  when P r e s i d e n t  Carter i s s u e d  h i s  amnesty t o  d r a f t  
evaders " b u t  t h o u g h t  it w a s  a c l o s e d  i s s u e . "  I n  1983 h e  m e t  some 
p e o p l e  who t h o u g h t  t h e  c i r c u m s t a n c e s  of h i s  becoming a Canadian 
c i t i z e n  were such t h a t  he  might  have grounds  f o r  an  a p p e a l .  H e  t h t r i  
d i s c u s s e d  t h e  matter w i t h  t h e  C o n s u l a t e  a t  Vancouver.  H e  c o n t i n u e d :  

F i r s t  I a m  b r i n g i n g  t o  l i g h t  new e v i d e n c e  
i n  my case which w a s  n o t  c o n s i d e r e d  a t  t h e  
t i m e  o f  my l o s s  of n a t i o n a l i t y .  S p e c i f i c a l l y  
t h a t  I w a s  f o r c e d  t o  o b t a i n  Canadian c i t i z e n -  
s h i p  or  l o s e  my l i v l i h o o d  [ s i c ] .  

Secondly,  a c c o r d i n g  t o  l a w  a U . S .  c i t i z e n  
c a n n o t  lose c i t i z e n s h i p  i f  t h e y  were s u b j e c t  
t o  d u r e s s  * of any k i n d  w h i l e  r e l i n q u i s h i n g  
c i t i z e n s h i p .  The f a c t  t h a t  I was s u b j e c t  t o  
d u r e s s  i s  proven by t h e  a t t a c h e d  l e t t e r  from 
t h e  M i n i s t r y  of Educa t ion .  

3/  S e c t i o n  50.60 of T i t l e  2 2 ,  Code of F e d e r a l  R e g u l a t i o n s  (1967-19 i . r  
2 2  CFR 50.60. 

- 4/ 
t h e  Board of A p p e l l a t e  Review. 2 2  Cr'R P a r t  7 .  
s c r i b e s  a l i m i t a t i o n  on a p p e a l  of one y e a r  a f t e r  a p p r o v a l  of t h e  
c e r t i f i c a t e  of loss of n a t i o n a l i t y .  

On November 30, 1979 new f e d e r a l  r e g u l a t i o n s  were promulgated f o ?  
2 2  CF i i  7 . 5 ( b )  p r e-  
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T h i r d l y ,  t h e  f a c t s  i n  o r d e r  of  happening are  
proof  of  my i n t e n t  t o  keep U . S .  c i t i z e n s h i p .  
I n  1968 I moved t o  Canada. I n  1973 I w a s  
e l i g a b l e  [ s i c ]  f o r  Canadian c i t i z e n s h i p  b u t  
d e c l i n e d .  I o n l y  o b t a i n e d  it i n  1975 because  
I had t o .  I n  1977 d r a f t  evaders r e c e i v e d  
amnesty. I n  1983 I h e a r d  o f  t h e  p o s s i b i l i t y  
of  a p p e a l  and I a m  now making a fo rmal  a p p e a l .  

- 

I have  been t e a c h i n g  i n  Canada fo r  1 7  y e a r s  
b u t  s t i l l  i d e n t i f y  myself  as a n  American. I 
feel  t h a t  my c o n s c i e n c e  is  clear  i n  r e g a r d s  
t o  my a c t i o n s .  

A t  t h e  Chai rman 's  r e q u e s t ,   a m p l i f i e d  t h e  r e a s o n s  f o r  h i s  
d e l a y  i n  t a k i n g  a n  a p p e a l  i n  a l e t t e r  t o  t h e  Board i n  March 1986. 

... According t o  i n f o r m a t i o n  s e n t  t o  m e  by t h e  
U.S. C o n s u l a t e  when I became a Canadian c i t i -  
zen I had one y e a r  t o  a p p e a l .  A copy of  t h i s  
i n f o r m a t i o n  i s  a l so  e n c l o s e d  v e r i f y i n g  same. 
I c o u l d  n o t  a p p e a l  a t  t h a t  t i m e .  A s  a 
husband and f a t h e r  of t w o  I had t o  m a i n t a i n  
my l i v l i h o o d  as  a t e a c h e r .  I n a t u r a l l y  
assumed U.S. C o n s u l a t e  i n f o r m a t i o n  t o  b e  
a c c u r a t e  and f i n a l . .  ..from my p e r s p e c t i v e  t h e  
j u r i s d i c t i o n a l  a s p e c t s  of t h i s  case a p p e a r  as  
a t e c h n i c a l i t y .  A wrong w a s  done and my 
c o n s t i t u t i o n a l  r i g h t s  w e r e  v i o l a t e d .  Under 
d u r e s s  of loss of  l i v l i h o o d  I w a s  forced t o  
become a Canadian c i t i z e n .  T h i s  r i g h t  s h o u l d  
be t h e  p r i o r i t y  r i g h t .  On t h e  basis  of  t h e  
a p p e a l  p r o c e d u r e  I b e l i e v e  my case s h o u l d  be 
heard on t h e  basis of t h e  new e v i d e n c e  I a m  
p r e s e n t i n g .  To n o t  judge  t h i s  case on t h e  
f a c t s  b u t  d i s m i s s  it on a t e c h n i c a l i t y  i s  n o t  
f a i r  or l og ica l  .... The a v e r a g e  p e r s o n  i s  n o t  
a lawyer and t h e  i n t e n t  of t h e  l a w  i n  my 
case i s  s u r e l y  t o  p r o t e c t  amer ican  c i t i z e n s  
from b e i n g  f o r c e d  t o  t a k e  c i t i z e n s h i p  i n  
a n o t h e r  c o u n t r y  and n o t  t o  f a u l t  them f o r  t h e i r  
lackof lega l  knowledge i n  a p p e a l  p r o c e e d i n g s .  
I have proved t h a t  t h i s  w a s  t h e  f a c t  i n  my 
case and on t h i s  bas is  my a p p e a l  s h o u l d  be 
upheld .  If I had known a n  a p p e a l  w a s  p o s s i b l e  
I would have  a p p e a l e d  i n  1 9 7 7  when amnesty 
was g r a n t e d .  I a s k  you which i s  t h e  g r e a t e r  
wrong? My i g n o r a n c e  of t h e  a p p e a l  p r o c e d u r e  
or  my f o r c e d  loss of  c i t i z e n s h i p ?  I a l s o  a s k  
you which happened f i r s t ?  

I n  d e f e n s e  of my i g n o r a n c e  of t h e  a p p e a l  
p r o c e d u r e  I c a n  o n l y  s a y  t h a t  when I w a s  s e n t  



- 7 -  

loss of n a t i o n a l i t y  s t a t u s  I was informed 
of a one y e a r  a p p e a l  p r o c e d u r e  o n l y .  There 
w a s  no ment ion  t h a t  a p p e a l s  c o u m e  made 
p a s t  t h a t  date based on new i n f o r m a t i o n .  
My i g n o r a n c e  a s  so s t i p u l a t e d  i s  based on 
U.S. C o n s u l a t e  i n f o r m a t i o n .  I n  e s s e n c e  I ' m  
t o l d  t h a t  t h e r e  i s  a 1 y r  a p p e a l  p rocedure .  
Then I f i n d  o u t  y e a r s  l a t e r  t h a n  an  a p p e a l  
i s  p o s s i b l e  a f t e r  1 y r .  But i f  my case i s  n o t  
c o n s i d e r e d  i t ' s  because  I d i d n ' t  a p p e a l  f a s t  
enough a f t e r  t h e  1 y r .  What s h o u l d  I have 
done? - n o t  be l ieve  t h e  U . S .  C o n s u l a t e  i n  
t h e  f i r s t  p l a c e ?  S u r e l y  a man c a n ' t  go around 
h i r i n g  l a w y e r s  t o  f i n d  o u t  a b o u t  l a w s  t h a t  he  
d o e s n ' t  even know e x i s t .  

The r e a s o n s   g i v e s  for h i s  d e l a y  i n  t a k i n g  a n  a p p e a l  are  
n o t ,  i n  our  judgment,  l e g a l l y  s u f f i c i e n t  t o  excuse  such a n  apprec ia l j l  
d e l a y .  

 does  n o t  deny t h a t  he  r e c e i v e d  t h e  cer t i f ica te  of loss of 
n a t i o n a l i t y  s h o r t l y  a f t e r  t h e  Department  s e n t  it t o  t h e  C o n s u l a t e  
t o  fo rward  t o  h i m .  A s  n o t e d  above,  t h e  p r o c e d u r e s  f o r  t a k i n g  a n  
a p p e a l  were se t  f o r t h  on t h e  r e v e r s e  of t h e  c e r t i f i c a t e .   t h u s .  
w a s  on n o t i c e  of t h e  f a c t  t h a t  t h e  Department  had de te rmined  he 
e x p a t r i a t e d  h i m s e l f  and t h a t  t h e r e  w a s  a p r o c e d u r e  he  c o u l d  a v a i l  
h i m s e l f  of t o  c h a l l e n g e  t h a t  d e t e r m i n a t i o n .  H e  w a s  g i v e n  t h e  addrc>:. 
of  t h e  Board of A p p e l l a t e  Review, g e n e r a l  i n f o r m a t i o n  a b o u t  how t o  
p r e s e n t  a c a u s e  o f  a c t i o n  and c i t a t i o n  t o  t h e  a p p l i c a b l e  federal  
r e g u l a t i o n s .  I n  t h i s  r e s p e c t ,  t h e  r e q u i r e m e n t  o f  due p r o c e s s  and t i i f  

s t a t u t e  were d u l y  m e t .  

I t  i s  u n d e r s t a n d a b l e  t h a t   migh t  n o t  have wished t o  t a k e  
a n  a p p e a l  i n  1 9 7 6  when h e  w a s  p r o b a b l y  i n  t r o u b l e  w i t h  t h e  S e l e c t i v t  
S e r v i c e  System. Indeed,  as  he c a n d i d l y  s t a t e d  i n  h i s  r e p l y  b r i e f ,  
"I c o u l d n ' t  a p p e a l  t h e n  a s  amnesty had  n o t  been g r a n t e d .  " H e  h a s  n o ! ,  
however, a d e q u a t e l y  e x p l a i n e d  why he d i d  n o t  a p p e a l  a f t e r  P r e s i d e n t  
Carter g r a n t e d  d r a f t  evaders amnesty i n  J a n u a r y  1 9 7 7 .  H i s  statemerit 
t h a t  h e  would have a p p e a l e d  t h e n  i f  he had known he might  a p p e a l  
s imply  i s  n o t  c o n v i n c i n g .  

Even less p e r s u a s i v e  i s  h i s  s t a t e m e n t  t h a t  "when I w a s  s e n t  lo,.. 
of  n a t i o n a l i t y  s t a t u s  I w a s  informed of a one- year  a p p e a l  p rocedure  
o n l y . "  A s  n o t e d  above,  t h e  one- year  l i m i t a t i o n  on a p p e a l  d i d  n o t  
e n t e r  i n t o  f o r c e  u n t i l  November 3 0 ,  1 9 7 9  ( s u p r a ,  n o t e  4 ) .  Fore ign  
S e r v i c e  p o s t s  were n o t  informed u n t i l  e a r l y 0  t h a t  t h e  l i m i t a t i o i i  
on a p p e a l  had  been changed f r o m  " w i t h i n  a r e a s o n a b l e  t i m e "  a f t e r  
receipt of n o t i c e  of t h e  D e p a r t m e n t ' s  d e c i s i o n  t o  one  y e a r  a f t e r  
a p p r o v a l  of t h e  c e r t i f i c a t e .  p o s s i b l y   is  confused  a b o u t  when 
he was t o l d  a b o u t  t h e  one- year  l i m i t a t i o n .  




