
August 7, 1986 

DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

IN THE MATTER OF: N  L  G  

This is an appeal by N  L  G  from an admini- 
strative determination of the Department of State that she 
expatriated herself on June 4 ,  1975 under the provisions of 
section 349(a)(2) of the Immigration and Nationality Act by making 
a formal declaration of allegiance to Mexico. - 1/ 

The certificate of l o s s  of nationality that was issued in 
this case was approved by the Department in September 1975. 
appeal was entered in 1985. 
confronted with the issue of whether an appeal taken almost ten 
years after the Department determined that appellant had expatriatc 
herself may be deemed to have been filed within the limitation 
prescribed by the applicable regulations. For the reasons set 
forth below, it is our conclusion that the appeal is untimely and 
should therefore be dismissed. 

The 
As a preliminary matter, we are 

- 1/ 
U . S . C .  1481(a) (2), provides that: 

Section 349(a) (2) of the Immigration and Nationality Act, 8 

Section 349. (a) From and after the effective date of this 
Act a person who is a national of the United States whether by 
birth or naturalization, shall lose his nationality by -- 

. . .  
( 2 )  taking an oath or making an affirmation or 

other formal declaration of allegiance to a foreign 
state or a political subdivision thereof;... 



- 2 -  

I 

Appel lant  acqu i r ed  United States c i t i z e n s h i p  by b i r t h  a t  
, and t h e  c i t i z e n s h i p  of 

Mexico by b i r t h  abroad t o  Mexican c i t i z e n  p a r e n t s .  
September of 1957, a p p e l l a n t  w a s  taken by h e r  p a r e n t s  t o  Mexico 
where she has s i n c e  r e s i d e d .  There i s  no evidence t h a t  
a p p e l l a n t  was e v e r  i s s u e d  a United S t a t e s  p a s s p o r t ,  b u t  t h e  
r eco rd  shows t h a t  i n  September 1 9 6 9  she w a s  r e g i s t e r e d  a s  a United 
States  c i t i z e n  by t h e  United States  Embassy a t  Mexico C i t y  and 
i s s u e d  an i d e n t i t y  c a r d .  

I n  

On June 4, 1975 M s .  G , then  a few months over  t h e  
age  o f  1 8 ,  a p p l i e d  f o r  a c e r t i f i c a t e  of  Mexican n a t i o n a l i t y  (CMN). 
There i s  no copy i n  t h e  r eco rd  of a p p e l l a n t ' s  a p p l i c a t i o n  f o r  a 
CMN, b u t  t h e r e  i s  a document ("Constancia")  i s s u e d  t o  a p p e l l a n t  
by t h e  Department of Fore ign  R e l a t i o n s ,  dated J u l y  9 ,  19 ch  
recites t h a t  i n  connec t ion  w i t h  apply ing  f o r  a CMN, M s .   
renounced h e r  United States c i t i z e n s h i p  and a l l  a l l e g i a n c e  t o  t h e  
United States ,  and pledged adherence,  obedience and submission t o  
t h e  l a w s  and a u t h o r i t i e s  of Mexico. The fac t  t h a t  she had a p p l i e d  
fo r  a CMN a p p a r e n t l y  s u f f i c e d  t o  enab le  a p p e l l a n t  t o  o b t a i n  a 
Mexican p a s s p o r t ;  she  s tates t h a t  she  w a s  i s s u e d  one on June 4, 
1975. 

S h o r t l y  a f t e r  she a p p l i e d  f o r  t h e  CMN M s .  G  v i s i t e d  
t h e  United States  Embassy. T h e  r eco rd  does  no t  disclose why she 
went t h e r e ,  2/ b u t  it i s  clear t h a t  a t  t h a t  t i m e  t h e  f a c t  she  
had a p p l i e d  for a CMN had come t o  l i g h t .  She executed an a f f i -  
d a v i t  o f  e x p a t r i a t e d  person on J u l y  11, 1975 i n  which she a f f i rmed  
t h a t  she  had made a formal d e c l a r a t i o n  of  a l l e g i a n c e  t o  Mexico; 
had done so v o l u n t a r i l y ;  and t h a t  i n  making such p ledge ,  she 
in tended  t o  r e l i n q u i s h  h e r  United States n a t i o n a l i t y .  She a l s o  
completed a form for  de te rmin ing  U . S .  c i t i z e n s h i p  and ,  f o r  i n-  
format ion purposes ,  a form f o r  r e g i s t r a t i o n  a s  a United States  
c i t i z e n .  I n  t h e  c i t i z e n s h i p  form she  s t a t e d  t h a t  s h e  made t h e  
d e c l a r a t i o n  of a l l e g i a n c e  because : "All my family  are Mexican 
c i t i z e n s  and p l a n  t o  r e s i d e  i n  Mexico t h e  rest of  my l i f e .  
I w a s  awared Lgic7 I was r e l i n q u i s h i n g  my American c i t i z e n s h i p ,  
s i n c e  under Mexican l a w ,  I cannot  keep d u a l  n a t i o n a l i t y  when I 
a m  ove LsicT - age.  I' 

- 2/ 
t h e  "Constancia" t o  t h e  Embassy and t h a t  o f f i c e  i n v i t e d  a p p e l l a n t  
t o  c a l l .  

P o s s i b l y ,  t h e  Department of Foreign Re la t ions  s e n t  a copy of 
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358  of the 

U.S.C.  9r 

of chapter 3 of t 

report was made 
ce r t i f i ca te  t o  
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informing the Embassy that Ms. G  on July 21, 1981 applied 
for a CMN and renounced her United States nationality and 
declared allegiance to Mexico. 

In October 1 9 8 5  the Embassy sent a note to the Department 
of Foreign Relations, referring to that Department's note of 
February 1982, and requesting that the Department inform the 
Embassy whether appellant's June 4, 1 9 7 5  application ever 
resulted in issuance of a CMN. The Department replied in 
December 1985 ,  stating simply that Ms. G  had been issued 
a CMN on August 4, 1981 as a consequence of her application of 
July 21, 1 9 8 1 .  

The Department takes the position that appellant should be 
deemed to have serfontied a statutory expatriating act on June 4, 
1 9 7 5 ,  as attested by the "constancia" that was issued by the 
Department of Foreign Relations on July 9,  1 9 7 6 .  The Department 
now considers the effective date of expatriation in cases 
involving making a formal declaration of allegiance to Mexico to 
be the date upon which the CMN was actually issued. 
February 11, 1 9 7 6 ,  however, the Department considered the effective 
date of expatriation to be the date upon which the person applied 
for a CMN and made a declaration of allegiance to Mexico. 
We agree with the Department that Ms. G  expatriated Eerself 
on June 4, 1375 .  

Prior to 

4/ 

- 4/ In its brief the Department explained its position as follows: 

The Department conducted a study in 1975 regarding the 
date on which the declaration of allegiance to Mexico, 
taken in connection with an application for a 
Certificate of Mexican Nationality, is considered to 
become effective under Mexican law. On the basis of 
information received in the study, the Department 
determined that the date of l o s s  of U . S .  citizenship 
in such cases should be the date the declaration of 
allegiance has legal consequences in Mexico, which 
is the date the Certificate of Mexican Nationality is 
issued. 

This determination, made on February 11, 1 9 7 6 ,  
further recommended that all future cases should 
indicate the date of loss of U . S .  citizenship as the 
date the Certificate of Mexican nationality was 
issued by the Mexican Government rather than the 
date on which the application was completed. 

A s  you will note, in Miss G  case the Embassy 
was informed by the Government of Mexico on July 9, 
1 9 7 5  that Miss G  had applied for a CMN on 
June 4 ,  1 9 7 5 .  On July 11, 1975 ,  Miss G  
visited the U . S .  Embassy where she completed and 



- 5 -  

3 



5Y 

- 6 -  

I1 

At the outset, we must determine whether the Board may 
assert jurisdiction over this appeal. Our jurisdiction depends 
on whether we find that the appeal was filed within the limita- 
tion prescribed by the applicable regulations, for timely filing 
is mandatory and jurisdictional. United States v. Robinson, 361 
U.S. 2 2 0  ( 1 9 6 0 ) .  Thus, if we find that the appeal was not 
entered within the applicable limitation and no legally sufficient 
excuse therefor has been presented, the appeal must be dismissed 
for want of jurisdiction. Costello v. United States, 364 U.S. 
265  (1961). 

Consistently with the Board's practice, we will apply here 
not the present limitation on appeal but the one prescribed by 
regulations in effect at the time the Department approved the 
certificate of loss of nationality issued in appellant's name, 
namely, section 50.60 of Title 22,  Code of Federal Regulations 
(effective November 29,  1967 to November 30, 1979), 22  CFR 50.60. 
That section provided as follows: 

A person who contends that the Department's 
administrative holding of l o s s  of nation- 
ality or expatriation in his case is 
contrary to law or fact shall be entitled, 
upon written request made within a reason- 
able time after receipt of notice of such 
holding, to appeal to the Board of 
Appellate Review. 

- 5/ Cont'd. 

To work. I did not want her to feel a foreigner 
at her home. I knew she was to /sic/ young to look 
for a life by herself in a country where she had no 
ties but being born there. 

Now my daughter N  L  is over age 18, and 
knows what she wants to do of her life. I ask of 
you to reconsider her case and to give her US 
citizenship back. I have to confess that at the 
time she had to take this decision, I was the one 
who, almost, forced her to opt for her Mexican 
nationality. 
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W e  do n o t  c o n s i d e r  a p p e l l a n t ' s  reasons  t o  be l e g a l l y  
s u f f i c i e n t  t o  excuse a d e l a y  of n e a r l y  10 yea r s .  

Obviously,  M s .  G  du ly  r ece ived  t h e  c e r t i f i c a t e  of 
loss of  n a t i o n a l i t y  t h a t  t h e  Embassy was i n s t r u c t e d  t o  forward t o  
h e r .  
c e r t i f i c a t e  t h e  appea l  procedures  w e r e  s p e l l e d  o u t .  She w a s  t hus  
on n o t i c e  from sometime i n  t h e  autumn of 1975  t h a t  she had been 
found t o  have e x p a t r i a t e d  h e r s e l f .  She w a s  a lso on n o t i c e  t h a t  
t h e r e  w a s  an  appea l  p r o c e s s  by which she  could  c h a l l e n g e  t h e  
Department 's  de t e rmina t ion  of  l o s s  of her  n a t i o n a l i t y .  
r i g h t  t o  appea l  accrued upon her r e c e i p t  o f  the  c e r t i f i c a t e  of 
loss of  n a t i o n a l i t y .  As a matter of  l a w ,  she  had a c t u a l  n o t i c e  
of  h e r  r i g h t  of appea l  even though,  a rguably ,  no one e x p r e s s l y  
po in t ed  o u t  t o  h e r  t h a t  she  might a v a i l  h e r s e l f  of t h e  p roces s .  
Nothing i n  o u r  op in ion  s tood  i n  h e r  way t o  f i l e  an e a r l y  
appea l .  She s u g g e s t s  t h a t  de fe rence  t o  h e r  f a t h e r  d e t e r r e d  her 
from a c t i n g  sooner .  That  perhaps  i s  a worthy f i l i a l  sen t iment  
b u t  n o t  an  excuse f o r  f a i l i n g  t o  act  w i t h i n  a reasonable  t i m e .  
I n  e f f e c t ,  M s .  G  made a consc ious  cho ice  n o t  t o  a p p e a l ,  
and he r  s i t u a t i o n  i s  n o t  d i s s i m i l a r  t o  t h a t  of  p e t i t i o n e r  i n  
Ackerman v. United States ,  3 4 0  U . S .  193  ( 1 9 5 0 ) .  There 
M r .  J u s t i c e  Minton s a i d :  

And she concedes t h a t  on t h e  r e v e r s e  o f  t h e  copy o f  t h a t  

Appel lant  

... P e t i t i o n e r  made a cons idered  cho ice  n o t  
t o  a p p e a l ,  a p p a r e n t l y  because he d i d  n o t  
f e e l  t h a t  an appea l  would prove t o  be 
worth w h a t  he thought  w a s  a r e q u i r e d  
s a c r i f i c e  of  h i s  home. H i s  choice w a s  
a r i s k ,  b u t  c a l c u l a t e d  and d e l i b e r a t e  
and such as fo l lows  a f r e e  choice. 
P e t i t i o n e r  cannot  be r e l i e v e d  of  such a 
cho ice  because h i n d s i g h t  seems t o  
i n d i c a t e  t o  h i m  t h a t  h i s  d e c i s i o n  n o t  
t o  appea l  w a s  probably wrong, . . . .  There 
must be an end t o  l i t i g a t i o n  someday, and 
f r e e ,  c a l c u l a t e d ,  d e l i b e r a t e  c h o i c e s  are 
n o t  t o  be r e l i e v e d  from. 340 U.S. a t  
1 9 8 .  

F u r t h e r ,  t h e  d e l a y  of approximately  t e n  years  e n t a i l e d  
t h i s  appea l  p r e j u d i c e s  t h e  a b i l i t y  of  t h e  Department t o  c h a l  
a p p e l l a n t ' s  a l l e g a t i o n  t h a t  she  was p re s su red  i n t o  performin 
e x p a t r i a t i n g  ac t .  I t  would undoubtedly be  d i f f i c u l t  f o r  t h e  
Department, so long a f t e r  t h e  even t ,  t o  a c q u i r e  in format ion  
would enab le  it t o  meet a p p e l l a n t ' s  a l l e g a t i o n  of du re s s .  

' S  

i n  
l enge  
.g t h e  

t h a t  

I n  s h o r t ,  a p p e l l a n t  has n o t  demonstrated t h a t  he r  case meets 
t h e  c r i te r ia  f o r  de te rmin ing  whether an  appea l  w a s  f i l e d  w i th in  
a r ea sonab le  t i m e .  
t h e  s t a n d a r d  of  r ea sonab le  t i m e ,  w e  do n o t  t h i n k  it env i sages  a 

Whatever pe r iod  of t i m e  i s  contemplated by 






