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August 12, 1986 

DEPARTMENT OF STATE 

BOAW 0F.APPELLATE REVIEW 

IN THE MATTER OF: P  L  L  H  

This is an ppeal from an administrative determination  
  amborn 

H , expatria  
provisions of section 349(a)(2) of the Immigration and Nation- 
ality Act by making a formal declaration of allegiance to 
Mexico. - 1/ 

expatriated herself. The appeal was entered on July 1 3 ,  1984. 
At the outset we must resolve a jurisdictional issue: whether 
the appeal may be deemed to have been filed within the limitation 
prescribed by the applicable regulations. For the reasons set 
forth below, it is our conclusion that the appeal is time-barred 
and that the Board lacks jurisdiction to hear and decide it. 
Accordingly we dismiss the appeal. 

The Department determined on August 18, 1978 that appellant 

I 

Mrs. H , n  L , was born in  
 of an American citizen father and a Mexican 

citizen mother, so acquiring the nationality of both the United 
States and Mexico at birth. A report of appellant's birth as a 
United States citizen was issued by the United States Embassy on 
February 2 ,  1954. 

United States where she was reared and educated. In 1974 
aFpellant's parents were divorced. 

Shortly after her birth she was taken by her parents to the 

Her mother moved to Mexico. 

1/ Section 349(a) (2) of the Immigration and Nationality Act, 8 
V.S.C. 1481(a) ( 2 ) ,  provides: 

Section 349. (a) From and 
Act a person who is a national 
birth or naturalization, shall 

after the effective date of this 
of the United States whether by 
lose his nationality by -- 
... 

( 2 )  taking an oath or making an affirmation or 
other formal declaration of allegiance to a foreign 
state or a political subdivision thereof; . . . 
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scribed the  

o f f i c i a l  she 

2 s c r i p t  of h e a r i n g  i n  the  
n ,  March 39, 1986,  Board o 

r  t o  as "TR") . pp. 28-29. 
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ion and Na 

certificate to the person to whom it relates. 
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t o  r e g i s t e r  he r .  TR 3 place on 
t h e  ma t t e r  betwee 

o r d  t h a t  w a s  

artment of 
t t e d  t o  t h e  Board; t h e r e  i s  o 
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Q And what happened when you t r i e d  t o  r e g i s t e r  
your daughte r  a t  t h e  American Embassy a t  
Mexico C i t y ?  

A I w a s  t o l d  t h a t  I w a s  n o t  e n t i t l e d  t o  
r e g i s t e r  h e r  because I w a s  no longe r  a 
c i t i z e n  of  t h e  United S t a t e s .  

Q Were you g iven  any documents o r  any pape r s?  

A No. 

Q Do you remember who you t a l k e d  t o ?  

A N o ,  I d o n ' t .  

Q D o  you remember what month it w a s  t h a t  you 
went t o  t he  American Embassy t o  r e g i s t e r  
your daugh te r  i n  1978? 

A N o ,  I d o n ' t .  

TR 3 4 .  

Appel lan t  s t a t e d  t h a t  t he  person t o  whom she  spoke checked 
something and then  observed t h a t  she  had t h r e e  sisters who were 
American c i t i z e n s  b u t  t h a t  she  no longe r  w a s  one. Appel lan t  
a l l e g e d l y  asked about  t h e  p o s s i b i l i t i e s  of  appea l  and w a s  t o l d  
t h a t  she  might n o t  appea1; the  one-year l i m i t a t i o n  on appea l  had 
e x p i r e d .  TR 51. 

Al legedly  very  concerned about  t h e  loss of her n a t i o n a l i t y ,  
a p p e l l a n t  t u rned  t o  h e r  f a t h e r  who s a i d  he would w r i t e  t o  Senator  
Moynihan and Congressman Ben Gilman. M r .  Lamborn e v i d e n t l y  wrote 
t o  t h e  Sena tor ,  f o r  i n  t h e  r e c o r d  i s  a copy of  a le t te r  from t h e  
A s s i s t a n t  S e c r e t a r y  of S t a t e  for  Congress ional  R e l a t i o n s ,  da t ed  
November 24, 1 9 7 8 ,  acknowledging r e c e i p t  of t h e  S e n a t o r ' s  l e t t e r  
of October 26 on beha l f  of  M r .  A lber t  G. Lamborn concrerning t h e  
c i t i z e n s h i p  of h i s  daugh te r  Pa t r ic ia .  The Department 's  l e t t e r  
s t a t e d  t h a t  a f t e r  M r s .   f i l e  could be reviewed, t h e  
Department would comment on h e r  c i t i z e n s h i p  s t a t u s  and "provide 
more in format ion  on s t e p s  she  m u s t  take i n  o r d e r  t o  r e g a i n  United 
States c i t i z e n s h i p . "  There i s  no record  of any f u r t h e r  communi- 
c a t i o n  between t h e  Department and Sena tor  Moynihan, o r  o f  any 
l e t t e r  from t h e  Sena tor  t o  M r .  Lamborn. 

M r .  Lamborn wrote t o  Congressman Gilman on September 11, 1 9 7 8 ,  
r e q u e s t i n g  t h a t  t h e  Congressman w r i t e  Ambassador Lucey a t  Mexico 
C i t y  t o  a sk  him t o  g i v e  P  a l l  p o s s i b l e  a s s i s t a n c e  i n  



- 8 -  

recovering he r  Un 

been s e n t .  

M s .  McKee's 1 
s e v e r a l  years  

The appeal was e n t e r e d  on July 13, 1984. 

11 

escribed 1 i m i t a t i o n  
u r i s d i c t i o n .  See 

Appel late  R e v i e w .  - 6/ 

6/ Sect ion 50.60 of T i t l e  22, Code of Federal Regulations (1967- 
19?4), 2 2  CFR 50.60.  
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Cons is ten t ly  wi th  the  Board's p r a c t i c e  i n  cases where t h e  
determinat ion of loss of n a t i o n a l i t y  w a s  made p r i o r  t o  
November 1 9 7 9 ,  t h e  foregoing l i m i t a t i o n  w i l l  govern i n  t h i s  
case. 7 /  

case, t ak ina  i n t o  account a number of cons ide ra t ions ,  including 

- 
What c o n s t i t u t e s  reasonable t i m e  depends on t h e  f a c t s  of t h e  

t h e  i n t e r e s c  i n  f i n a l i t y ,  t h e  reason f o r  t h e  de lay ,  and 
p re jud ice  t o  o t h e r  p a r t i e s .  
1055 (9 th  C i r .  1981) .  See also L a i r s e y  v. Advance Abrasives Co., 
542 F. 2d 928 ,  940 ( 5 t h  C i r ,  1 9 7 6 ) ,  c i t i n g  11 Wright & M i l l e r ,  

Ashford v. S t e u a r t ,  657 F. 2d 1053, 

Federal  P r a c t i c e  & Procedure s e c t i o n  2866-at 228-229: 

What c o n s t i t u t e s  reasonable t i m e  must of 
necess i ty  depend upon the  facts  i n  each 
ind iv idua l  case. The c o u r t s  cons ider  
whether t h e  p a r t y  opposing t h e  motion 
has been pre judiced  by the de lay  i n  
seeking r e l i e f  and they  consider  
whether t h e  moving p a r t y  had some good 
reason f o r  h i s  f a i l u r e  t o  t ake  appro- 
p r i a t e  a c t i o n  sooner. 

When she f i l e d  her  appeal, appe l l an t  qave t h e  followinq 
reasons f o r  her  delay:  

... I have m a d e  s e v e r a l  a t tempts  t o  t r y  t o  
reqain  m y  n a t i o n a l i t y ,  but  I w a s  t o l d  I 
had a l ready l o s t  it, and l o s t  t h e  oppor- 
t u n i t y  of t h e  t i m e  qiven by t h e  United 
S t a t e s  Government t o  appeal.  I was not  
aware of t h e  one year  t i m e  l i m i t . . .  

I n  a subseauent communication she  stated t h a t :  

I w a s  t o l d  i n  1978  a t  t h e  American Embassy 
t h a t  there was a t i m e  l i m i t  of one year  t o  
appeal t h e  l o s s  of c i t i z e n s h i p ,  and t h a t  
nothinq could be done. 

- 7/ On November 30, 1 9 7 9  new f e d e r a l  r e g u l a t i o n s  w e r e  promulgated 
f o r  the  Board of Appel late  Review. 2 2  CFR P a r t  7 .  2 2  CFR 7.5 (b) 
provides t h a t  t h e  l i m i t a t i o n  on appeal i s  one year a f t e r  approval 
of t h e  c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y .  
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to request that 
her nationality; 

yeas in which 

Mr. Gonzalez, tha 

t the Department 
of nationality to 
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procedures set out on the reverse, she nonetheless learned in 
the same year the CLN was approved that a determination had been 
made of loss of her nationality. By her own admission sometime 
in 1 9 7 8  she had been informed orally but officially that she 
was no longer a United States citizen. The fact that appellant 
asked her father to help her further attests that she knew a 
determination of loss of her nationality had been made and that 
she acted upon that information. 

The limitation period in this case began to run from the time 
appellant received oral notice of loss  of her nationality. It can 
hardly be denied that "notice" of l o s s  of nationality under the 
provisions of 22 CFR 50.60  may be conveyed orally as well as by 
the usual means of a CLN. We therefore hold that Mrs.  
was on notice sometime in 1 9 7 8  that she had lost her United 
States citizenship. We are at a loss  to understand appellant's 
contention that the official who informed her in 1 9 7 8  she was no 
longer a United States citizen a lso  informed her that the limi- 
tation on appeal was one year and that the year had passed for her. 
The only limitation on appeal was, as previously stated, "within 
a reasonable time" after the affected party received notice of 
the Department's holding of loss  of nationality. That limitation 
had been in effect since 1 9 6 7 ,  and it is a reasonable presumption 
that consular employees,local and American, knew what the 
limitation on appeal was and would have informed appellant 
accordingly. 

We cannot accept appellant's unsupported claims that Embassy 
personnel discouraged her from appealing and repeatedly told her 
her appeal was time-barred. Perhaps appellant did not receive 
Consul McXee's letter of December 5, 1 9 7 8  offering her assistance 
in framing an appeal. But if, as she states, she called on 
Ms. McKee several times after learning of the loss of her nation- 
ality, how explain Ms. McKee's allegedly uncooperative attitude 
in the face of the hard evidence that Ms. McKee had previously 
offered every assistance to appellant? It is simply not credible 
that a consular officer would be obstructionist after being 
directed by her Ambassador to offer every assistance. 

Not only has appellant failed to demonstrate that she was 
justified in delaying for six years in coming to this Board, but 
also there plainly would be prejudice to the Department if we 
were to allow the appeal. The Department bears the overall burden 
of proof in loss of nationality cases, although it benefits from 
a rebuttable statutory presumption that performance of statutory 
expatriating acts is presumed to have been voluntary. To allow 
the appeal would place the Department in the obviously difficult 
2osition of attempting to rebut appellant's contentions that she 
was forced against her will to make a formal declaration of 
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. There m 

I t  i s  our  conc lus ion  t h a t  f s i x  y e a r s  i n  
t a k i n g  an appea l  i s  unreasonabl  ces of h e r  
case. The appea l  i s  t h e r e f o r e  r r e d .  La j u r i s d i c t i o n  
t o  cons ide r  a t ime- barred appea i s m i s s  it. 

Given o u r  d i s p o s i t i o n  of  the  case, w e  do n o t  reach  t h e  
s u b s t a n t i v e  i s s u e s  presen ted .  




