
August 29, 1986 95 

DEPARTMENT OF STATE 

BOARD OF Appellate Review 

In The Matter Of; A  C  L  

This is an appeal from an administrative determination of 
the Department of State holding that appellant, A  Ch  L  
expatriated himself on October 12, 1983 under the provisions of 
section 349(a)(1) of the Immigration and Nationality Act by 
obtaining naturalization in Korea upon his own application. - 1/ 

voluntarily obtained naturalization in Korea with the intention 
of relinquishing h i s  United States nationality. 
determination that he expatriated himself accordingly is affirmed. 

For the reasons set forth below, we conclude that appellant 

The Department's 

I 

L  was born at . He 
immigrated to the United States in 1975 1976, married here and 
had a n. The marriage was dissolved in 1981. On February 25, 
1982  was naturalized before the United States District Court 
for the District of Oregon. By voluntarily obtaining naturaliza- 
tion in a foreign state, he automatically lost his Korean 

ionality by operation of law. Shortly after naturalization 
 obtain a United States passport. 

1/ Section 349(a) (1) of the Immigration and Nationality Act, 8 
U.S.C. 1481(a) (l), provides that: 

Sec, 349. (a) From and after the effective date of this 
Act a person who is a national of the United States 
whether by birth or naturalization, shall lose his 
nationality by -- 

(1) obtaining naturalization in a 
foreign state upon his own application, . . . 
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M r s .  L  

s tubbornly refused t o  comply with the  advise  /zic7 
of t h e  Korean government o f f i c i a l  and threatened-  
h e r  husband t h a t  she would no t  go through with 
t h e  meaningless divorce proceedings because 
they are a l ready  married.  Unless she i s  i ssued  
he r  immigrant v i s a  t o  come t o  t h e  United States ,  
she would then be content  t o  l i v e  i n  Korea and 
t h a t  Appellant should remain i n  Korea i f  he 
wants t o  preserve  t h e  marriage. 

now he wants 
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to restore his Korean nationality. 
hereby granting his Korean nationality in 
accordance with Korean Nationality Act 

We are 

#14-1. 

But he must renounce U.S. citizenship 
within 6 months from this date. 2/ 
Otherwise he will lose Korean natqonality 
again. - 3/ 

The Ministry informed L  on October 12th that: 

1. ... the permission to restore your Korean 
Nationality requested by you has been 
permitted by the Ministry of Justice 
Official Notification #781. 

2. 
citizenship within 6 months from this date, 
October 12, 1983. If you don't give up 
the U . S .  citizenship, you shall lose 
Korean Nationality again, 
the copy made from American Embassy to 
verify the fact that you gave up and lost 
the American citizenship to the Ministry 
of justice. 

But you must give up and lose U.S. 

You must send 

2/ In its brief the Department takes the position that although 
6fficial Notice No. 781 uses the term "renounce", the term is not 
meant in that context. "The word 'renounce' may have been used 
in the translation, but the Koreans only wanted verification that 
the individual had in some way (not necessarily by renunciation) 
given up his U.S. citizenship." 

The Department's position appears to us to be sound. 

3/ 
ment quoted in our opinion were evidently translated by the 
Embassy at Seoul. 

This document and the other documents of the Korean Govern- 
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/ Section 358 of the Immi and Nationalit 
$501, reads: 
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ality by virtue of naturalization; that he was naturalized 
upon his own application in Korea on October 12, 1983; and there- 
by expatriated himself under the provisions of section 349(a) (1) 
of the Immigration and Nationality Act. The Embassy forwarded 
the certificate to the Department which approved it on May 15, 
1984. Approval of the certificate constitutes an administrative 
determination of loss of nationality from which a timely and 
properly filed appeal may be taken to the Board of Appellate 
Review. L  entered this appeal through counsel on April 30, 
1985. 

After appellant filed his opening brief, the Department 
instructed the Embassy to ascertain whether L had fulfilled the 
requirement of notifying the Korean authorities that he had 
relinquished his United States citizenship and whether the 
Koreans had restored his citizenship. On December 17, 1985 the 
Ministry of Justice sent the Embassy the following reply to the 
inquiries it had addressed to the ministry as instructed by the 
Department; 

M r .  L  A  C  (DOB: October 1, 1946) 
have /sic7 relinquished Korean nationality 
upon zcqciring U.S. citizenship dated 
February 25, 1982. According to Official 
Notification No. 781 issued by Ministry of 
Justice dated October 12, 1983, M r .  L  
reacquired Korean nationality and on 
March 20, 1984, he submitted a documentation 
which informed he relinquished U . S .  
citizenship. 

If in case he did not acquire foreign 
nationality after submission of the 
documentation, he still retains Korean 
nationality. 

The Ministry did not indicate the nature of the "docu- 
mentation" L  presented to satisfy their requirements. 
However, since he made a submission to the Ministry on 
March 20, 1984, the same day the Embassy executed the certifi- 
cate of loss of his nationality, possibly he exhibited a copy 
of that document. In any event the Koreans obviously were 
satisfied even before the Department approved the certificate 
of loss of nationality that L  had taken effective steps to 
relinquish his United States citizenship. 
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I1 

States c i t i  
, 387  U . S .  2 

I n  law, it i s  presumed t h a t  

extreme as t o  l eave  h i m  no choice o r  reasonable a l t e r n a t i v e s .  

H e  d i d  n o t  go t o  Korea t o  make a l i f e  t h e r e .  

concluded t h a t  h i s  r e a c q u i s i t i o n  of 
n a t i o n a l i t y  of o r i g i n  w a s  involuntary.  

5/  Text supra,  note  1. - 

S.C.  1 4 8 1 ( c ) ,  provides:  

. 
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I t  i s  s e t t l e d  t h a t  d u r e s s  n u l l i f i e s  an e x p a t r i a t i n g  ac t .  
Doreau v. Marshal l ,  1 7 0  F.2d 7 2 1  (3 rd  C i r .  1948) .  
down t h e  gene ra l  s t anda rd  f o r  gauging du res s :  

Doreau l a i d  

I f  by reason o f  e x t r a o r d i n a r y  c i rcumstances ,  
an American n a t i o n a l  i s  forced  i n t o  t h e  
f o r m a l i t i e s  of  c i t i z e n s h i p  of  ano ther  
count ry ,  t h e  s i n e  qua - non of e x p a t r i a t i o n  i s  
lack ing .  There i s  no a u t h e n t i c  abandonment 
of  h i s  own n a t i o n a l i t y .  H i s  ac t ,  i f  it can 
be c a l l e d  h i s  ac t ,  i s  invo lun ta ry .  H e  
cannot  be t r u l y  s a i d  t o  be mani fes t ing  an 
i n t e n t i o n  of  renouncing h i s  country .  On t h e  
o t h e r  hand it i s  j u s t  as c e r t a i n  t h a t  t h e  
fo r sak ing  of American c i t i z e n s h i p ,  even i n  a 
d i f f i c u l t  s i t u a t i o n ,  as a matter of  
expediency,  w i th  a t tempted  excuse of such 
conduct l a t e r  when crass material cons idera-  
t i o n s  sugges t  t h a t  cou r se ,  i s  n o t  du re s s .  
1 7 0  F.2d a t  7 2 4 .  

Cour t s  have recognized t h a t  t h e  d u r e s s  of marital  and f i l i a l  
devot ion  may be as  coercive as p h y s i c a l  c o n s t r a i n t s  or  o t h e r  
k i n d s  of p r e s s u r e s ,  and may l e a d  one t o  perform an  e x p a t r i a t i n g  
act  a g a i n s t  h i s  f i x e d  w i l l  and i n t e n t  t o  do o therwise .  
Mendelsohn v. Du l l e s ,  207 F.2d 37 ( D . C .  C i r .  1953) ;  Ryckman v. 
Acheson, 1 0 6  F. Supp. 739 (S.D. Tex. 1952) .  I n  t h o s e  c a s e s ,  a 
husband (Mendelsohn) and a daughte r  (Ryckman) contended t h a t  t hey  
were fo rced  t o  perform an e x p a t r i a t i v e  ac t  i n  o r d e r  t o  care f o r  
a g rave ly  ill wife  and mother r e s p e c t i v e l y  f o r  whom t h e r e  was no 
one else t o  m i n i s t e r .  "Mendelsohn a c t e d ,  it seems t o  u s ,  under 
t h e  coe rc ion  of mar i t a l  a f f e c t i o n  which w a s  j u s t  a s  compell ing 
as p h y s i c a l  r e s t r a i n t . "  Mendelsohn, 207  F.2d a t  39. "Should 
such a d u t i f u l  daughte r  be depr ived  of  t h e  p r i c e l e s s  posses s ion  
of  he r  American c i t i z e n s h i p  for doing no th ing  o t h e r  t han  he r  
f i l i a l  du ty?  I t h i n k  no t . "  Ryckman, 1 0 6  F.Supp. a t  7 4 1 .  

6/ Cont 'd .  - 

s h a l l  
o r  performs,  o r  who has  committed or  performed, any act  of 
e x p a t r i a t i o n  under t h e  p r o v i s i o n s  o f  t h i s  o r  any o t h e r  A c t  
be presumed t o  have done so v o l u n t a r i l y ,  b u t  such presumption 
may be r e b u t t e d  upon a showing, by a preponderance of t h e  
ev idence ,  t h a t  t h e  a c t  o r  acts  committed o r  performed w e r e  n o t  
done v o l u n t a r i l y .  x 
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a l t e r n a t i v e s  
ubmit ted no 

e a c q u i r e  Korea 

care f o r  them. 

him. With 

have given them t h e  k ind  of care they  r equ i r ed .  
f i l i a l  du ty  i s  admirable ,  b u t ,  i n  t h e  circumsta 



10 3 

- 9 -  

With respect to the demands of his bride, it seems to us 
that L acted precipitately. They married in April; sometime 
in the summer ~ r s L learned that the Korean authorities 
would not issue her a passport unless she and L  took an 
action distasteful to her: L  applied for reacquisition of 
his Korean nationality sometime thereafter; and in October 
received a favorable ruling. He has not shown that he tried 
but was unsuccessful in finding some way to resolve the 
problem with his wife, or explained why the Korean authorities 
insisted that the only way of rectifying an obvious clerical 
error was through divorce and remarriage. 

L apparently did not try to persuade the competent 
Korean authorities to amend the marriage registration records 
administratively and issue his wife a passport. As a United 
States citizen he was entitled to call on the Embassy to 
intervene on his behalf. We do not, of course, know what 
success the Embassy would have had if it had intervened, 
but his case is flawed for his not having demonstrated that he 
made even a minimal effort to solve his problem before moving 
to reacquire his original nationality. 

Measured against established criteria for gauging whether 
a citizen has done an expatriative act voluntarily, L  
obtaining Korean nationality can hardly be considered to have 
been coerced. Given the worth of United States citizenship, a 
citizen must establish that forces truly beyond his control 
drove him to do the proscribed act. Here L  has failed to 
show that his circumstances were equatable to those of 
petitioners in the leading cases who successfully pleaded 
familial duress ,or that he made a sincere effort to avoid 
putting his United States citizenship on the line. 

We conclude that L has not rebutted the statutory pre- 
sumption that he reacquired Korean nationality voluntarily. 

I11 

Finally, we must determine whether L intended to 
relinquish his United States nationality when he reacquired 
his Korean nationality. Even though a citizen fails to rebut 
the legal presumption that he acted voluntarily in performing 
a statutory expatriating act, the question remains whether on 
all the evidence the Government has met its burden of proof 
that the expatriating act was performed with the necessary 
intent to relinquish citizenship. Vance v. Terrazas, 444 
U.S. 252, 270 (1980). Under the st&-, 7/ the government - 

7J Section 349(c) of the Immigration and Nationality Act. Text 
supra, note 6. 
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Finally, L  candidly admits that he underwent a change 
of heart after Korean nationality was restored. 

After renouncing my U . S .  citizenship, 
I came to change my mind based on 
changed circumstances. Firstly, my 
father still is in poor heath, /sic7 
but he realized that I nave done my 
very best to please him and to be with 
him but I have to have my own life to 
live. Therefore, he consented and 
urged me to return to U.S. to have and 
enjoy a normal life in the U . S .  

Secondly, my wife who is 8 months 
pregnant, is now confident of our 
strong relationship that she has 
consented to go through the necessary 
procedures in order that she may 
immigrate to the U . S .  with me. 

Thirdly, I have a legal right to 
visit my son, B  L , who is 
in the custody of my former wife, 
residing /sic7 Portland Oregon. /sic7 
I would 1Tke-to visit my son 
regularly in order for him to have a 
natural and normal child life. This, 
I cannot do unless I return to the 
U.S. 

- -  

Can there be any doubt that at the moment L  recovered his 
Korean nationality his will and purpose were to divest himself 
of his United States nationality? We think not, plainly, the 
Department has met its burden of proof. 

IV 

Upon consideration of the foregoing, it is our conclusion 
that the Department's determination that L  expatriated him- 

is affirmed. 
self by reacquiring his Korean 

Howard Meyers, M e ~ e  
- 

r 




