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I BOARD OF APPELLATE REVIEW 

I N  THE NATTER OF:  E  M  C  

T h i s  i s  an appea l  from an a d m i n i s t r a t i v e  de te rmina t ion  of 
t h e  Department of State  t h a t  a p p e l l a n t ,  E  N  C ,  
e x p a t r i a t e d  h imse l f  on May 1 0 ,  1 9 7 4  under t h e  p r o v i s i o n s  of 
s e c t i o n  349 ( a )  (1) of t h e  Immigration and N a t i o n a l i t y  A c t  by 
o b t a i n i n g  n a t u r a l i z a t i o n  i n  Canada upon h i s  own a p p l i c a t i o n .  - 1/ 

For t h e  r ea sons  set f o r t h  below t h e  Board w i l l  r e v e r s e  t h e  
Depar tment ' s  ho ld ing  of C ' s  e x p a t r i a t i o n .  

.I 
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C  was born on      
 and so acqu i r ed  Uni ted S ta tes  c i t i z e n s h i p ,  H e  l i v e d  i n  t h e  

United States  u n t i l  1968 when, according t o  h i s  opening b r i e f ,  he 
moved t o  Canada t o  a c c e p t  a p o s i t i o n  a s  psycho log i s t  i n  t h e  Hosp i t a l  
f o r  t h e  I n d u s t r i a l l y  Disab led  i n  Downsview, On ta r io ,  H e  states 
t h a t  h e  marr ied  a Canadian c i t i z e n  i n  1 9 7 0  and h a s  t w o  c h i l d r e n .  

 a p p l i e d  f o r  n a t u r a l i z a t i o n  i n  Canada: t h e  r e c o r d  does n o t  
disclose when he made a p p l i c a t i o n  or why h e  d i d  so. A f t e r  making 
t h e  fo l lowing  o a t h  of a l l e g i a n c e  h e  w a s  g r a n t e d  a c e r t i f i c a t e  of 
c i t i z e n s h i p  on May 1 0 ,  1 9 7 4 :  

1/ Prior  t o  November 1 4 ,  1986, s e c t i o n  3 4 9 ( a ) ( 1 )  of t h e  Immigration 
Znd N a t i o n a l i t y  A c t ,  8 U.S.C. 1 4 8 1 ( a ) ( l ) ,  read as fo l lows:  

Sec. 349. ( a )  From and a f t e r  t h e  e f f e c t i v e  date of t h i s  A c t  
a p e r s o n  who i s  a n a t i o n a l  of t h e  United S t a t e s  whether by 
b i r t h  or  n a t u r a l i z a t i o n ,  s h a l l  lose h i s  n a t i o n a l i t y  by -- 

(1) o b t a i n i n g  n a t u r a l i z a t i o n  i n  a f o r e i g n  
s ta te  upon h i s  own a p p l i c a t i o n ,  . . . 

The Immigration and N a t i o n a l i t y  A c t  Rqendments of 1986, PL 9 9 -  
653, approved November 13, 1986, amended subsec t ion  ( a )  of section 
349 by i n s e r t i n g  " v o l u n t a r i l y  performing any of t h e  fo l lowing  ac ts  
w i t n  t h e  i n t e n t i o n  of r e l i n q u i s h i n g  United States  n a t i o n a l i t y : "  
a f t e r  " s h a l l  lose h i s  n a t i o n a l i t y  by". 
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I swear t h a t  I w i l l  be f a i t h f u l  and 
bea r  t r u e  a f l e g i a n c e  t o  h e r  Majesty, Queen 
E l i zabe th  11, h e r  heirs and succes so r s  
according t o  l a w  and t h a t  I w i l l  f a i t h f u l l y  
observe t h e  l a w s  of Canada and f u l f i l l  my 
d u t i e s  a s  a Canadian c i t i z e n .  So h e l p  m e  
God. - 2/ 

I t  appears  t h a t  C ' s  n a t u r a l i z a t i o n  came t o  t h e  a t t e n t i o n  
of United States  a u t h o r i t i e s  i n  t h e  autumn of 1984 when h e  cal led 
a t  t h e  Consulate  ( " t h e  Consula te" )  i n  Calgary.  According to t h e  
Consu la t e ' s  records ,  C  " o r g i n a l l y  a p p l i e d  f o r  immigrant v i s a ,  
3 r d  f l o o r  b u t  w a s  informe9 t o  [ s i c ]  by visa  s e c t i o n  t o  apply  f o r  
d e t  .. [de te rmina t ion]  of c i t i z .  'I I t  a l so  appears  t h a t  C  
completed a "pre l iminary  q u e s t i o n n a i r e "  t o  determine h i s  c i t i z e n s h i  
s t a t u s .  There is,  however, no copy of t h a t  document i n  the  record 
p re sen ted  t o  t h e  Board. I n  October 1984, a t  t h e  r e q u e s t  of t h e  
Consulate,  C  s igned  a f o r m  a u t h o r i z i n g  t h e  Canadian c i t i z e n -  
s h i p  a u t h o r i t i e s  t o  sea rch  the i r  r e c o r d s  and provide  con f i rma t ion  
of h i s  n a t u r a l i z a t i o n  t o  t h e  U . S .  a u t h o r i t i e s .  

A f t e r  r e c e i v i n g  con f i rma t ion  of C  n a t u r a l i z a t i o n ,  t h e  
Consulate  wrote t o  h i m  on November 1, 1984 t o  s ta te  t h a t  by ob ta in-  
i n g  n a t u r a l i z a t i o n  i n  a f o r e i g n  s ta te  he might have l o s t  h i s  United 
States  c i t i z e n s h i p .  H e  w a s  asked t o  complete a form t i t l e d  
"Informat ion f o r  Determining U . S .  C i t i z e n s h i p "  and t o  r e t u r n  it 
wi th in  30 days. I f  h e  d i d  n o t  r e p l y ,  t h e  Consula te  wrote, t h e  
Department might make a de t e rmina t ion  of h i s  c i t i z e n s h i p  s t a t u s  on 
t h e  basis  of a l l  avai lable  in format ion .  H e  w a s  o f f e r e d  an 
oppor tun i ty  t o  d i s c u s s  h i s  case w i t h  t h e  consu la r  o f f i c e r .  A 
p o s t a l  r e c e i p t  s igned  "E. M. C "  i n d i c a t e s  t h a t  t h e  Consulate  
G e n e r a l ' s  l e t t e r  reached h i s  p l a c e  of r e s i d e n c e  on or  about  
November 9 ,  1984. H e  d i d  n o t  r e p l y  t o  t h e  l e t te r ;  nor d id  he  
complete t h e  enc losed  form. 

2/ There  i s  no copy i n  t h e  r e c o r d  of t h e  oath of a l l e g i a n c e  t o  which 
C  subscr ibed .  However, t h e  Canadian c i t i z e n s h i p  a u t h o r i t i e s  
informed t h e  Consulate  General  a t  Toronto i n  1984 t h a t  he had s w o r n  
t h e  oa th  of a l l e g i a n c e  p r e s c r i b e d  by t h e  Canadian C i t i z e n s h i p  A c t  
of 1 9 4 6 ,  a s  amended, which is  t h e  one quoted above. 

-



I U 3  

- 3 -  

On February 5, 1985, an o f f i c e r  of t h e  Consulate  General  
executed a c e r t i f i c a t e  of loss of n a t i o n a l i t y  i n  C h i l t o n ' s  
name. 3/ The o f f i c e r  c e r t i f i e d  t h a t  C  acqu i r ed  United 
States c i t i z e n s h i p  a t  b i r t h ;  t h a t  ne ob ta ined  n a t u r a l i z a t i o n  i n  
Canada upon h i s  own a p p l i c a t i o n ;  and concluded t h a t  he t he reby  
e x p a t r i a t e d  himself  under t h e  p r o v i s i o n s  of s e c t i o n  3 4 9 ( a ) ( 1 )  of 
t h e  Immigration and N a t i o n a l i t y  A c t .  I n  forwarding t h e  c e r t i f i -  
cate t o  t h e  Department t h e  Consular o f f i c e r  s t a t e d  t h a t :  a 

M r .  C  f a i l e d  t o  respond t o  t h e  Informat ion 
f o r  Determining United States C i t i z e n s h i p  form 
s e n t  t o  h i m  on November 1, 1984. Enclosed is  
t h e  s igned  p o s t a l  r e c e i p t  r e c e i v e d  by t h e  Canadian 
p o s t a l  a u t h o r i v i e s .  

M r .  C  i n t e n t  t o  r e l i n q u i s h  United States  
c i t i z e n s h i p  is, e s t a b l i s h e d  as a f a i r  i n f e r e n c e  
from h i s  f a i l u r e  t o  o f f e r  any evidence t o  t h e  
c o n t r a r y  d e s p i t e  having been a f f o r d e d  ample 
oppor tun i ty  t o  do so. Accordingly, t h e  
Consulate  General  r e q u e s t s  t h a t  t h e  C e r t i f i c a t e  
of Loss of N a t i o n a l i t y  be approved. 

The Department approved t h e  c e r t i f i c a t e  on February 20,  1985. 
Approval of t h e  ce r t i f i ca te  c o n s t i t u t e s  an a d m i n i s t r a t i v e  determina-  
t i o n  of loss of n a t i o n a l i t y  from which a t ime ly  and p r o p e r l y  f i l e d  
appea l  may be  taken  t o  t h e  Board of AppeI la te  R e v i e w .  S h o r t l y  
a f t e r   received a copy of t h e  approved c e r t i f i c a t e  of l o s s  
of h i s  n a t i o n a l i t y  h e  a t tempted  t o  cross t h e  United Sta tes- Canadian 
border ,  appa ren t ly  i n t end ing  t o  move back t o  t h e  United States .  
The  r e c o r d s  of t h e  c o n s u l a t e  g i v e  t h e  fo l lowing  account  of t h a t  
i nc iden t :  

3/ Sec t ion  358 of t h e  Immigration and N a t i o n a l i t y  A c t ,  8 U.S .C .  
1501, reads: 

Sec. 358. Whenever a d ip loma t i c  or consu la r  o f f i c e r  of t h e  
United S t a t e s  h a s  reason  t o  b e l i e v e  t h a t  a person  whi le  i n  a f o r e i g n  
s t a t e  h a s  l o s t  h i s  United S t a t e s  n a t i o n a l i t y  under any p r o v i s i o n  of 
c h a p t e r  3 of t h i s  t i t l e ,  or under any p r o v i s i o n  of c h a p t e r  I V  of 
the  N a t i o n a l i t y  A c t  of 1 9 4 0 ,  a s  amended, he s h a l l  c e r t i f y  t h e  f a c t s  
upon which such b e l i e f  i s  based t o  the  Department of State,  i n  
w r i t i n g ,  under r e g u l a t i o n s  p r e s c r i b e d  by t h e  S e c r e t a r y  of Sta te .  
I f  t h e  r e p o r t  of t h e  d ip loma t i c  or consu la r  o f f i c e r  i s  approved by 
t h e  S e c r e t a r y  of S t a t e ,  a copy of t h e  ce r t i f i ca te  s h a l l  be forwarded 
t o  t h e  At torney General ,  f o r  h i s  informat ion,  and t h e  d ip loma t i c  or  
c o n s u l a r  of f ice  i n  which t h e  r e p o r t  w a s  made s h a l l  be  d i r e c t e d  t o  
forward a copy of t h e  c e r t i f i c a t e  t o  t h e  person t o  whom it r e l a t e s .  
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7-12-85: M r .  J  M , INS I n s p e c t o r  a t  
Thousand I s l a n d  b r i d g e ,  N e w  York, c a l l e d  t o  
i n q u i r e  a b o u t  case.  w a s  a t t e m p t i n g  
t o  move back i n t o  t h e  U . S .  a s  a n  American 
c i t i z e n .  H e  claimed t h a t  h e  w a s  born  t h e r e ,  
e t c .  I n s p e c t o r  s a i d  t h a t  h e  w a s  n o t  g o i n g  t o  
allow him i n ,  d e s p i t e  t h e  car ,  t r a i l e r  and  a l l  
h i s  p e r s o n a l  b e l o n g i n g s .  
c l a s s i f i e d  a s  a 2 1 2 ( a ) ( 2 0 ) - - a  p e r s o n  a t t e m p t i n g  
t o  e n t e r  t h e  U.S. w i t h o u t  a p r o p e r  immigrant  
v i s a .  D r t  [ C o n s u l ' s  i n i t i a l s . ]  C  
A t t y .  M s .  S  of New York, l a t e r  c a l l e d  
up t o  a sk  t h a t  ye i s s u e  him a C e r t i f i c a t e  of  
I d e n t i t y  f o r  p u r p o s e s  of e n t r y  i n t o  t h e  U . S .  
i n  o r d e r  t o  f i g h t  h i s  case. I t o l d  h e r  I 
would f i n d  o u t  f rom t h e  Dept.  what t h i s  w a s  
a l l  a b o u t  ( I  w a s  o r i g i n a l l y  c o n f u s i n g  t h i s  
w i t h  t h e  Card of I d e n t i t y  & R e g i s t r a t i o n ) .  
See 8 FAM E x h i b i t  2 7 7 , 6 b ,  Form FS343a. T h i s  
c o u l d  be i s s u e d .  - 4 /  

H e  would be 

C  e n t e r e d  t h e  a p p e a l  th rough  c o u n s e l  on December 20,  1 9 8  

I1 

The s t a t u t e  p r o v i d e s  t h a t  a n a t i o n a l -o f  t h e  Uni ted  S t a t e s  s h a l .  
l o s e  h i s  n a t i o n a l i t y  by v o l u n t a r i l y  o b t a i n i n g  n a t u r a l i z a t i o n  i n  a 
f o r e i g n  s t a t e  upon h i s  own a p p l i c a t i o n  w i t h  t h e  i n t e n t i o n  of 
r e l i n q u i s h i n g  Uni ted  S t a t e s  n a t i o n a l i t y .  

Canada upon h i s  own a p p l i c a t i o n  and t h u s  b rough t  h i m s e l f  w i t h i n  then 
purview of t h e  A c t .  Fur thermore ,  h e  concedes  t h a t  h e  acted 
v o l u n t a r i l y .  The s i n g l e  i s s u e  f o r  d e c i s i o n  t h e r e f o r e  is  whether  
a p p e l l a n t ' s  n a t u r a l i z a t i o n  w a s  accompanied by a n  i n t e n t  t o  surrendct  
h i s  Uni ted  S t a t e s  c i t i z e n s h i p .  

- 5/ 

There i s  no d i s p u t e  t h a t  a p p e l l a n t  o b t a i n e d  n a t u r a l i z a t i o n  i n  

- 4 /  
t h a t :  

C ' s  a t t o r n e y  l a t e r  s t a t e d  (memorandum of J a n u a r y  2 7 ,  19871 

On J u l y  1 2 ,  1985 I w a s  t o l d  by t h e  U.S. Consul i n  Toron to  
t h a t  under  no c i r c u m s t a n c e s  would M r .  C  be i s s u e d  a 
C e r t i f i c a t e  of I d e n t i t y .  N e i t h e r  I n o r  M r .   were 
e v e r  a g a i n  c o n t a c t e d  a f t e r  t h e  ' c o n f u s i o n '  w a s  cleared up 
t o  in fo rm u s  t h a t  such a Cer t i f i ca t e  c o u l d  b e  i s s u e d .  

- 5/ 
s u p r a ,  n o t e  1. 

S e c t i o n  3 4 9 ( a )  (1) of  t h e  Immigra t ion  and N a t i o n a l i t y  A c t .  Text 



1 0 7  

- 5 -  
c 

T h e  s t a t u t e  6/ p l a c e s  t h e  burden on t h e  Government t o  prove 
an i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p ;  t h i s  it must do by a prepon- 
derance of t h e  evidence.  Vance v. Ter razas ,  4 4 4  U . S .  252 (1980) .  
I n t e n t  may be expressed  i n w o r d s  or  be found as a f a i r  i n f e r e n c e  
f r o m  proven conduct.  I d .  a t  2 6 0 .  The i n t e n t  t h e  Government must 
prove i s  t h e  p a r t y ' s  i n t e n t  a t  t h e  t i m e  t h e  e x p a t r i a t i n g  act  w a s  
performed. Ter razas  - v. - Haig, 653 F.2d 285, 298 ( 7 t h  C i r .  1981) .  

T h e  on ly  evidence of r e c o r d  of  i n t e n t  contemporaneous 
wi th  h i s  n a t u r a l i z a t i o n  i s  t h e  f a c t  t h a t  he  ob ta ined  Canadian 
n a t u r a l i z a t i o n  and swore a concomitant  oath of a l l e g i a n c e .  Natural-  
i z a t i o n ,  l i k e  t h e  o t h e r  enumerated s t a t u t o r y  e x p a t r i a t i n g  acts ,  may 
be h igh ly  persuas ive ,  b u t  'is n o t  conc lus ive ,  evidence of an i n t e n t  
t o  r e l i n q u i s h  United States c i t i z e n s h i p .  Vance v. Ter razas ,  supra ,  
a t  261,  c i t i n g  Nishikawa v. Dul les ,  456 U . m 9 ,  l ' ~ ~ 9 ~ )   black, 
J. concur r ing . )  Sim-ly, making an o a t h  of a l l e g i a n c e  t o  a f o r e i g n  
sovere ign  or  s ta te  whi le  p rov id ing  s u b s t a n t i a l  evidence of i n t e n t  
t o  r e l i n q u i s h  c i t i z e n s h i p ,  a lone.  i s  i n s u f f i c i e n t  t o  prove such 
i n t e n t .  King v. Rogers, 463 F.2d 1188, 1189 ( 9 t h  C i r .  1 9 7 2 ) .  An 
oath of a m i a n c m  c o n t a i n s  on ly  an exp res s  a f f i r m a t i o n  of 
l o y a l t y  t o  t h e  coun t ry  whbse c i t i z e n s h i p  is be ing  sought  l e a v e s  
"ambiguous t h e  i n t e n t  of t h e  u t t e r e r  r ega rd ing  h i s  p r e s e n t  na t ion-  
a l i t y . "  Richards v. S e c r e t a r y  of State, CV80-4150 (memorandum 
opinion,  C.D. C a l  1980)  a t  5. 

4 

I t  i s  recognized t h a t  a p a r t y ' s  spec i ' f i c  i n t e n t  t o  r e l i n q u i s h  
c i t i z e n s h i p  r a r e l y  w i l l  be  e s t a b l i s h e d  by d i r e c t  evidence,  b u t  
c i r c u m s t a n t i a l  ev idence  surrounding commission of a vo lun ta ry  ac t  
of e x p a t r i a t i o n  may e s t a b l i s h  t h e  r e q u i s i t e  i n t e n t  t o  r e l i n q u i s h  
c i t i z e n s h i p .  Te r r azas  v. - Haig, supra ,  a t  288. S ince  t h e  direct  
ev idence  i n  t h i s  case i s  meager -er se i n s u f f i c i e n t  t o  suppor t  
a f i n d i n g  of i n t e n t  t o  r e l i n q u i s h  c i E e G h i p ,  w e  must examine 
a p p e l l a n t ' s  conduct  t o  determine whether, as t h e  Department contends,  
it man i f e s t s  a r enunc ia to ry  i n t e n t .  

The Department a rgues  t h a t  a p p e l l a n t  mani fes ted  an i n t e n t  t o  
r e l i n q u i s h  h i s  United S t a t e s  c i t i z e n s h i p  by o b t a i n i n g  n a t u r a l i z a t i o n  
i n  a f o r e i g n  s tate,  which, as no ted  above, may ev idence  an i n t e n t  t o  
abandon c i t i z e n s h i p .  Furthermore, t h e  Department submits  t h a t :  

6/ Sec t ion  3 4 9 ( c )  of t h e  Immigration and N a t i o n a l i t y  A c t ,  8 U.S.C. 
f 4 8 1 ( c ) ,  p rov ides  i n  p e r t i n e n t  p a r t  t h a t :  

Whenever t h e  loss  of United States  n a t i o n a l i t y  is  p u t  i n  i s s u e  
i n  any a c t i o n  or  proceeding commenced on o r  a f t e r  t h e  enactment of 
t h i s  subsec t ion  under,  or by v i r t u e  o f ,  t h e  p r o v i s i o n s  of t h i s  or 
any other  A c t ,  t h e  burden s h a l l  be upon t h e  person  o r  p a r t y  claim- 
i n g  t h a t  such loss occur red ,  t o  e s t a b l i s h  such claim by a prepon- 
derance of t h e  evidence. . . .  
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... s i n c e  h i s  n a t u r a l i z a t i o n  A p p e l l a n t  has n e v e r  
g i v e n  any i n d i c a t i o n  o t h e r  t h a n  t h a t  h e  i n t e n d e d  
t o  d i v e s t  h i m s e l f  of  U . S .  c i t i z e n s h i p .  H e  has 
never  documented h i m s e l f  w i t h  a U.S. p a s s p o r t ,  
never  f i l e d  U.S. income t a x  r e t u r n s ,  n e v e r  voted 
i n  U.S. e l e c t i o n s ,  never  r e g i s t e r e d  h i s  c h i l d r e n  
a s  U . S .  c i t i z e n s .  H e  has  acted i n  a l l  t h i n g s  as 
a Canadian c i t i z e n .  I n  f a c t ,  u n t i l  t h i s  r e c e n t  
a p p e a l  a p p e l l a n t  n e v e r  i n d i c a t e d  a n y t h i n g  o ther  
t h a n  h i s  e x c l u s i v e  a l l e g i a n c e  t o  Canada. 

I n  h i s  r e c e n t  b r i e f  A p p e l l a n t  o f f e r s  no exp lana-  
t i o n  f o r  h i s  a c t i o n s  i n  1 9 7 4  or  h i s  i n a c t i o n  i n  
1 9 8 4 ,  b u t  ra ther  h a s  announced t h a t  t h e  Depart-  
ment has  n o t  a " s c i n t i l l a "  of e v i d e n c e  t o  make 
o u t  a case of  e x p a t r i a t i o n .  On t h e  c o n t r a r y ,  
A p p e l l a n t ' s  n a t u r a l i z a t i o n ,  h i s  acts  
demons t ra t ing  s o l e  a l l e g i a n c e  t o  Canada, and 
h i s  p u r p o s e f u l  f a i l u r e  t o  r e spond  t o  any 
Depar tmenta l  q u e r i e s  p r o v i d e s  t h a t  e v i d e n c e .  
A p p e l l a n t  h a s  a t t e m p t e d  t o  a v o i d  t h e  
consequences  of  h i s  ac t  by r e f u s i n g  t o  
complete t h e  q u e s t i o n n a i r e  and t h u s  provide 
any a d d i t i o n a l  e v i d e n c e  of h i s  i n t e n t .  But 
t h e  Department  m a i n t a i n s  t h a t  d e s p i t e  
A p p e l l a n t ' s  a t t e m p t s  t o  h i d e  t h i s  a d d i t i o n a l  
ev idence  of i n t e n t ,  t h e  e v i d e n c e  w e  have 
p r o v i d e d  is enough t o  d e m o n s t r a t e  A p p e l l a n t ' s  
r e l i n q u i s h m e n t  of Uni ted  States c i t i z e n s h i p  
and h i s  a t t a c h m e n t  t o  Canadian c i t i z e n s h i p .  I f  
t h e  Board does n o t  agree based on t h e  e v i d e n c e  
s u p p l i e d ,  t h e  Department  would hope t h a t  t h e  
Board would r e q u i r e  A p p e l l a n t  t o  comple te  t h e  
q u e s t i o n n a i r e  " I n f o r m a t i o n  f o r  Determining U.S. 
C i t i z e n s h i p "  as  h e  w a s  r e q u e s t e d  t o  do i n  1984.  

On December 2 3 ,  1986 when t h e  Department s u b m i t t e d  t o  t h e  B O ~ I  
t h e  p a s s p o r t  and n a t i o n a l i t y  c a r d  t h a t  t h e  C o n s u l a t e  had mainta in t ,  
on  it commented a s  f o l l o w s  a b o u t   a t t e m p t  t o  
r e- e n t e r  t h e  Uni ted  States .  

The Department  m a i n t a i n s  t h a t  M r .   has 
been less t h a n  fo r thcoming  i n  h i s  r e c e n t  sub-  
m i s s i o n s  t o  t h e  Board. H i s  a c t i o n s  from 1 9 7 4  
t o  1985 are  c l e a r l y  c o n s i s t e n t  w i t h  t h e  ac t s  
of one who does not b e l i e v e  he i s  a U . S .  
c i t i z e n .  ( H i s  a t t e m p t  t o  e n t e r  t h e  U . S .  w i t h  
t h e  knowledge t h a t  he had been i s s u e d  a CLN 
w a s  n o t  a n  ac t  of one  who b e l i e v e s  he  i s  a U.S. 
c i t i z e n .  M r .   had  a l r e a d y  been - t o l d  h e  
- 
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was not a U.S. citizen at that point and his 
attempt to enter the United States was in 
knowing violation of U.S. immigration laws.) 
[Emphasis in original.] 

We begin our inquiry into the issue of  intent by 
examining the Consulate's disposition of his case. 
that  intended to relinquish United States nationality 
from only two facts - his naturalization and subsequent failure 
to respond to the Consulate's request that he present evidence 
in his own behalf - the Consulate was, for all practical purposes, 
presuming that  had waived his constitutional right to 
remain a United s citizen. 

y inferring 

4 

It is settled that a citizen may waive citizenship or other 
constitutional rights, but waiver must conform to welliestablished 
principles. See Johnson v. Zerbst, 304 U.S. 458 (1938): 

It has been pointed out that 'courts indulge 
every reasonable presumption against waiver' 
of constitutional rights 12/ and that we 
'do not presume acquiescen= in the loss of 
fundamental rights,' 13,' A waiver is 
ordinarily-an intentizal relinquishment or 
abandonment of a known right or-privilege. 
The determination of whether there has been 
an intelligent waiver of the right to counsel 
must depend, in each case, upon the 
particular facts and circumstances surround- 
ing that case, including the background 
experience, and conduct of the accused. 

12/ - Aetna Ins. Co. v. Kennedy, 301 U.S. 
389,393; Hodges v. Easton, 106 U.S. 408, 
412. 

13/ Ohio Bell Telephone Co, v. Public - 
UtiEties Comm'n. 301 U.S. 292 I 307. 

304 u.S. at 464. 

Similarly, Barber v. Page, 390 U.S. 719 (1968); and Brookhart 
v. Janis, 384 U . n  4 ( l m .  See also United States v. Matheson, 
532F,2d 809 (2nd Cir. 1976): 

Afroyim's requirement of a subjective intent 
reklects the growing trend in our constitu- 
tional jurisprudence toward the principle that 
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conduct will be construed as a waiver or 
forfeiture of a constitutional right only 
if it is knowingly and intelligently intend- 
ed as such. Surely the Fourteenth Amendment 
right of citizenship cannot be characterized 
as a trivial matter justifying departure 
from this rule. Accordingly, there must be 
proof of a specific intent to relinquish 
United States citizenship before an act of 
foreign naturalization or oath of loyalty 
to another sovereign can result in the 
expatriation of'an American citizen. 

533 F.2d at 814 .  

In our opinion, the Consulate made an unwarranted assumption 
that  silence constituted assent to loss of his nationality 
For one thing, there is no legal requirement that a citizen who has 
performed an expatriative act shall complete the form titled 
"Information for Determining U . S .  Citizenship," that has been pre- 
scribed by internal guidelines of the Department of State. For 
another, why  did not respond to the Consulate's form letter 
is not so free of ambiguity that one could maintain with confidence 
that his inaction constituted a knowing and intelligent for- 
feiture of his constitutional right to remain a citizen, "[Tlhe 
rights of citizenship are not to be destroyed by ambiguity." 
Iuichi Inouve v. Clark, 75  F. Supp. 1 0 0 ,  1002- 1003 (C.D. Cal. 19471, 
citing Perkins v.=-307 - U . S .  3 2 5  ( 1 9 3 9 ) .  

With nothing less at stake than  constitutional right 
to remain a citizen unless or until h arily relinquished it 
(Afroyim v. - Rusk, 387  U.S. 253,  268 (1967)), the Consulate should, 
we submrt, have made a further effort to elicit information from 

 before it proceeded. 
especially difficult to understand in light of the fact that in 
1984   completed what the Consulate called a "preliminary 
questionnaire" (not in the record) and expressly authorized the 
Consulate to ask the Canadian citizenship authorities to search 
their record to confirm his naturalization. 

The Consulate's failure to do so is 

Having concluded that  refused to subfiit evidence on 
his own behalf, the consular officer executed a certificate of loss 
of nationality and submitted it to the Department with a recommenda- 
tion that it be approved, The only evidence the consular officer 
submitted to the Department to support his recommendation was the 
statement of the Canadian authorities confirming  
naturalization and a copy of the Consulate's unanswered letter to 

 with a signed postal form acknowledging its receipt, 
The consular officer thus could hardly be said to have developed 
the issue of  intent fully and in detail, as mandated by 
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Departmental  guidance f o r  consu la r  o f f i c e r s .  
t o  All Diplomatic and Consular  Posts, no. 1 7 6 7 ,  August 2 7 ,  1980, 
which r eads  i n  pert4.nent p a r t  as fo l lows:  

See C i r c u l a r  Airgram 

With r e s p e c t  t o  t h e  cases desc r ibed  i n  8 FAii 
2 2 4 . 2 0 ( b ) ( l ) ,  Procedures,  t h e  ques t ion  of 
i n t e n t  is  ve ry  much i n  i s s u e ,  and t h e  facts  
w i l l  have t o  be brought  o u t  i n  cons ide rab le  
d e t a i l ,  These cases should con t inue  t o  be 
processed  as  provided  i n  8 FAY 2 2 4 . 2 0 ( ~ ) ( 1 ) ,  
Procedures.  

W e  have concluded,  however, t h a t  a r e v i s i o n  
of 8 FAM 2 2 0  i s # w a r r a n t e d  t o  s t r e a m l i n e  i t s  
p r o v i s i o n s ,  t o  emphasize t h e  importance of 
t h e  c i t i z e n ' s  i n t e n t , . , .  

The ce r t i f i ca te  of loss  of n a t i o n a l i t y  reached  t h e  Department 
on February 20,  1985. I t  w a s  approved t h e  same day. There i s  
no th ing  of r e c o r d  t o  i n d i c a t e  what f a c t o r s  ( i f  any)  t h e  approving 
o f f i c e r  weighed i n  d e c i d i n g  t o  a c c e p t  t h e  recommendation of t h e  
c o n s u l a r  o f f i c e r  t h a t  t h e  c e r t i f i c a t e  be approved. I n s t e a d  of 
accep t ing  t h e  c o n s u l a r  o f f i c e r ' s  recommendation on what m a n i f e s t l y  
w a s  i n s u f f i c i e n t  ev idence  of  i n t e n t ,  t h e  Department 
should,  i n  ou r  judgment, have i n s t r u c t e d  t h e  Consulate  t o  make a 
f u r t h e r  e f f o r t  t o  communicate wi th   and so t o  l a y  a f i r m e r  
founda t ion  f o r  making a de t e rmina t ion  of C ' s  c i t i z e n s h i p  
s t a t u s .  I n  our  view, t h e  Department lacked s u f f i c i e n t  in format ion  
i n  February 1986 t o  make a f a i r  de t e rmina t ion  t h a t   knowingly 
and i n t e l l i g e n t l y  f o r f e i t e d h i s  c i t i z e n s h i p .  
probing t h e  i s s u e  of C ' s  i n t e n t  more me t i cu lous ly  c l e a r l y  w a s  
error. 

T o  proceed wi thout  

When  appealed,  t h e  Department defended i t s  o r i g i n a l  
d e c i s i o n  by r e i t e r a t i n g  t h a t  i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p  nay 
be i n f e r r e d  from C ' s  f a i l u r e  t o  respond t o  t h e  Consu la t e ' s  
l e t t e r .  The  Department a l so  submits  t h a t  c e r t a i n  a d d i t i o n a l  
c o n s i d e r a t i o n s  suppor t  the  f i n d i n g  of loss of c i t i z e n s h i p ,  t o  w i t ,  
C ' s  non- exercise  of a number of r i g h t s  and d u t i e s  of United 
S ta tes  c i t i z e n s h i p  and h i s  a t t empt  i n  Ju ly  1985 t o  e n t e r  t h e  United 
S t a t e s  wi th  knowledge t h a t  t h e  Department had determined he  expa- 
t r i a t e d  h imse l f .  

With r e s p e c t  t o  non-response t o  t h e  Consu la t e ' s  l e t te r ,  
t h e  Department 's  case i s  f lawed f o r  t h e  r ea sons  s t a t ed  above. I ts  
p o s i t i o n  i s  n o t  b o l s t e r e d  by conc lusory  s t a t emen t s  t h a t  have no demon- 
s t r a b l e  founda t ion  i n  t h e  r eco rd .  True, as t h e  Department p o i n t s  o u t ,  

 has n o t  exp la ined  why he ob ta ined  n a t u r a l i z a t i o n  o r  why he 
d i d  n o t  respond t o  t h e  Consu la t e ' s  l e t te r  i n  1 9 8 4 .  However, 
t h e  burden of proof rests upon t h e  Department, n o t  a p p e l l a n t ,  t o  
prove the  i s s u e  of i n t e n t .  AS w e  have s a i d ,  he had no l e g a l  duty  
t o  r e p l y  t o  t h e  C o n s u l a t e ' s  l e t t e r  or  t o  complete t h e  form s e n t  t o  
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him, a l though he  w a s  i l l - a d v i s e d  n o t  t o  have done so.  How can 
t h e  Department be so s u r e  t h a t   a t t empted  t o  avoid  t h e  
consequences of h i s  act  by "  t o  respond t o  t h e  Consu la t e ' s  
l e t te rs?  
t h a t   w a s  "h id ing"  a d d i t i o n a l  evidence of h i s  i n t e n t ?  Wi th  
r e s p e c t  t o  t h e  Department 's  r e q u e s t  t h a t  t h e  Board " r e q u i r e "  

 t o  complete t h e  c i t i z e n s h i p  q u e s t i o n n a i r e ,  w e  would simply 
p o i n t  o u t  t h a t  it i s  n o t  t h e  Board 's  r e s p o n s i b i l i t y  t o  make t h e  
r eco rd  i n  a loss  of n a t i o n a l i t y  proceeding.  

What b a s i s  has t h e  Department f o r  making t h e  a s s e r t i o n  

The Department 's  i n s i s t e n c e  t h a t   non- response t o  t h e  
Consu la t e ' s  l e t t e r  m a n i f e s t s  an  i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p  not 
on ly  i s  no t  suppor t ab l e  as a matter of law b u t  a l so  i s  i n c o n s i s t e n t  
wi th  t h e  p o s i t i o n  t h e  Department took i n  a case n o t  d i s s i m i l a r  t o  

 I n  re  B.A.R., decided by t h e  Board on October 2 9 ,  1982 .  
There,  a p p e l l a n t  o b t a i n e d  n a t u r a l i z a t i o n  i n  Canada i n  1 9 7 4 ,  N o t  
long a f t e rwards  h i s  n a t u r a l i z a t i o n  came t o  t h e  a t t e n t i o n  of t h e  
Consulate  a t  Toronto. 
of loss of n a t i o n a l i t y .  T h e  Department r e f u s e d  t o  approve it, howevc. 
because a p p e l l a n t  had n o t  been g iven  oppor tun i ty  t o  e x p l a i n  t h e  
c i rcumstances  surrounding h i s  n a t u r a l i z a t i o n .  For t w o  y e a r s  t h e  
Consulate  endeavored t o  locate a p p e l l a n t  t o  o f f e r  h i m  oppor tun i ty  to 
f u r n i s h  in format ion  t o  enab le  t h e  Department t o  make a determinatioii 
of h i s  c i t i z e n s h i p  s t a t u s .  I n  1 9 7 8  counse l  f o r  a p p e l l a n t  responded 
t o  one of t h e  Consu la t e ' s  l e t te rs  by s t a t i n g  t h a t  h i s  c l i e n t  had 
i n s t r u c t e d  him t o  s t a t e  simply t h a t  he  never i n t ended  t o  r e l i n q u i s h  
h i s  c i t i z e n s h i p .  
e l i c i t  s p e c i f i c  in format ion  f r o m  a p p e l l a n t  r e l a t i v e  t o  h i s  i n t e n t ,  
a p p e l l a n t  d i d  n o t  r e p l y  t o  the  Consu la t e ' s  l e t te rs .  
Department f i n a l l y  approved t h e  ce r t i f i ca te .  On appea l ,  however, 
it reques t ed  t h a t  t he  Board remand t h e  case f o r  t h e  purpose of 
vaca t ing  t h e  c e r t i f i c a t e  of loss of n a t i o n a l i t y ,  s t a t i n g  t h a t :  

I n  1 9 7 6  t h e  Consulate  executed  a c e r t i f i c a t e  

Desp i t e  r e p e a t e d  a t t e m p t s  by t h e  Consulate  t o  

I n  1 9 8 1  t h e  

I t  i s  t h e r e f o r e  clear from t h e  s p a r s e  r e c o r d  
t h a t  t h e  Department is unable  t o  m e e t  i t s  
burden t o  prove  t h a t  M r .  R.  had an i n t e n t  t o  
r e l i n q u i s h  h i s  United S t a t e s  n a t i o n a l i t y  
when he became a n a t u r a l i z e d  Canadian c i t i z e n .  

I n  g r a n t i n g  t h e  Depar tment ' s  r e q u e s t  f o r  remand, t h e  Board 
deplored a p p e l l a n t ' s  r e f u s a l  t o  coopera te ,  b u t  concluded t h a t  t h e  
r eco rd  would n o t  s u p p o r t  a f i n d i n g  of i n t e n t  t o  r e l i n q u i s h  c i t i z e n -  
s h i p  

T h e  r e c o r d  b e f o r e  t h e  Board is  ve ry  ske tchy .  
There is  no ev idence  of a p p e l l a n t ' s  
contemporaneous-or subsequent  words or  
conduct  which would show c l e a r l y  i n t e n t  (or  
lack of i n t e n t )  t o  r e l i n q u i s h  his n a t i v e  na t ion-  
a l i t y  by o b t a i n i n g  Canadian n a t i o n a l i t y .  
averment through h i s  Canadian counse l  made fou r  

H i s  
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y e a r s  a f t e r  o b t a i n i n g  n a t u r a l i z a t i o n  t h a t  he  
never  had such an i n t e n t ,  s t a n d s  uncontra-  
d i c t e d .  

Upon review of t h e  r eco rd  b e f o r e  t h e  Board and 
i n  l i g h t  of Afroyim v. _111 Rusk, 3 8 7  U.S. 253 
( 1 9 6 7 )  and Vance v . ~  Ter razas ,  444 U.S. 252 
(1980),  w e  concur t h a t  t h e  evidence of record 
f a i l s  t o  s u p p o r t  a f i n d i n g  t h a t  a p p e l l a n t ' s  
e x p a t r i a t i n g  ac t  w a s  accompanied by an i n t e n t  
t o  d i v e s t  h imself  of h i s  United S t a t e s  c i t i -  
zenship.  W e  are, t h e r e f o r e ,  ag reeab le  t o  t h e  
Department 's  r e q u e s t  t h a t  t h e  case be remanded 
for  t h e  purpose of vaca t ing  t h e  c e r t i f i c a t e  of 
l o s s  of n a t i o n a l i t y  i s s u e d  i n  a p p e l l a n t ' s  name. 

The  Board and t h e  Department have c o n s i s t e n t l y  agreed  t h a t  
d e c i s i o n s  o f - t h e  Board a r e ' n o t  p r e c e d e n t i a l . '  -So w e  c i t e  I n  re B.A.R. 
s imply t o  i l l u s t r a t e  t h a t  i n  c i rcumstances  q u i t e  s i m i l a r  t o  t h o s e  
i n   case, t h e  Department, upon subsequent  review, per-  
ce ived  t h a t  i t s  a g e n t s  i n  Toronto and Washington had e r r e d  i n  t h e  
way t h e y  handled t h e  case, and l a t e r  rect if ied t h e  error. - 7/ 

P o s s i b l y   d i d  n o t ,  a s  t h e  Department submits,  do t h e  
t h i n g s  t h a t  it done would have shown an  i n t e n t  t o  p r e s e r v e  United 
States  n a t i o n a l i t y  d e s p i t e  n a t u r a l i z a t i o n -  i n  Canada. The record 
is  so meager, however, t h a t  wi thout  p u t t i n g  too f i n e  a p o i n t  on t h e  
matter, one might n o t e  t h a t  no proof h a s  been adduced t h a t  

 d i d  n o t  do t h e  t h i n g s  t h e  Department a l l e g e s  he d i d  n o t  do. 
 would have been p ruden t  t o  have d ivu lged  in format ion ,  of 

course ,  and w e  can a p p r e c i a t e  t h e  Department 's  i r r i t a t i o n  over h i s  
unresponsiveness ,  b u t  t h e  burden l i e s  on t h e  Department t o  prove 
h i s  i n t e n t ,  n o t  on  t o  prove lack of i n t e n t .  - 8/ 

7/ See also I n  re S.J .N.B. ,  decided June  18 ,  1982. There a p p e l l a n t  
r e p e a t e d l y  and c a t e g o r i c a l l y  r e f u s e d  t o  submit in format ion  r e l a t i v e  
t o  he r  i n t e n t  t o  t h e  Embassy a t  London. Consequently, t h e  record 
w a s  ve ry  ske tchy .  The Department approved t h e  c e r t i f i c a t e  of loss 
of n a t i o n a l i t y  b u t  on appea l  r eques t ed  t h a t  t h e  case be remanded 
because it cou ld  n o t  prove i n t e n t .  The Board g r a n t e d  t h e  r e q u e s t .  

- 

8/ I t  i s  r e g r e t a b l e  t h a t  t h e  "p re l imina ry  ques t ionna i re ' '  t o  
ae t e rmine  c i t i z e n s h i p   completed i n  June 1984 i s  n o t  i n  t h e  
record .  
shed some l i g h t  on h i s  i n t e n t .  W e  might a l so  observe t h a t  it i s  
no t  imp laus ib l e  t h a t  having completed one form,  would have 
seen  no need t o  complete t h e  one s e n t  him i n  t h e  f a l l  of 1984. 

Poss ib ly  t h a t  form conta ined  in format ion  t h a t  would have 
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F i n a l l y ,  t h e  Department contends  t h a t   a t t empt  t o  
e n t e r  t h e  United S t a t e s  i n  t h e  summer of 1 9 8 6  i n  v i o l a t i o n  of 
immigration l a w s  i s  f u r t h e r  ev idence  t h a t  he no longe r  cons ide red  
himself  a United S t a t e s  c i t i z e n  and t h u s  showed t h a t  he  i n t ended  
t o  f o r f e i t  United s tates c i t i z e n s h i p  i n  1 9 7 4  when he  became a 
Canadian c i t i z e n .   a t t o r n e y  vehemently d i sag reed  w i t h  
t h e  interpretation t h e  Department p l aced  on t h i s  i n c i d e n t :  

The Department 's  c o n s t r u c t i o n  of M r .  C  
a t tempt  t o  resume r e s i d e n c e  i n  t h e  U . S .  as a 
'Knowing v i o l a t i o n  of U.S. immigration l a w s '  i s  an 
outrageous a t t empt  t o  d i s c r e d i t  t h e  Appel lant  , 
a s  i s  t h e  unsupported,  baseless a l l e g a t i o n  
t h a t  he has  been ' less than  forthcoming i n  h i s  
r e c e n t  submissions t o  t h e  Board.' M r .  C  
made a l e g a l  r e q u e s t  f o r  e n t r y  i n t o  t h e  
Unt i ted  [ s i c ]  S t a t e s  and, i n  f a c t ,  one t h a t  
i n d i c a t e s  h i s  i n t e r e s t  over  t h e  i s s u e  of  h i s  
c i t i z e n s h i p .  I t r u s t  t h a t  t h e  Board w i l l  n o t  
g i v e  t h e s e  i r r e s p o n s i b l e  comments any cons ider-  
a t i o n .  

While w e  do n o t  n e c e s s a r i l y  sha re  c o u n s e l ' s  c h a r a c t e r i z a t i o n  
of t h e  Department 's  i n t e r n r e t a t i o n o f  t h i s  a t t empt  of C  t o  
g a i n  e n t r y  i n t o  t h e  United States ,  w e  are unable  t o  see t h a t  it i s  
r e l e v a n t  t o  h i s  i n t e n t  twelve y e a r s  ea r l i e r .  The ev idence  i s  too 
sketchy t o  permi t  one t o  draw comfortable  conc lus ions  from t h e  
i n c i d e n t .  For one t h i n g ,  it may or may n o t  have been a bona f i d e  i f  
i l l - a d v i s e d  e f f o r t  t o  p o s i t i o n  himself  b e t t e r  t o  c o n t e s t  t h e  
Department 's  de te rmina t ion  of loss of h i s  c i t i z e n s h i p .  

Having c a r e f u l l y  reviewed t h e  s p a r s e  record p r e s e n t e d  t o  us ,  
w e  are unable t o  conclude t h a t   knowingly and i n t e l l i g e n t l y  
waived h i s  c o n s t i t u t i o n a l  r i g h t  t o  remain a United S t a t e s  c i t i z e n  
u n t i l  or  u n l e s s  he  v o l u n t a r i l y  r e l i n q u i s h e d  t h a t  c i t i z e n s h i p .  W e  
are t h e r e f o r e  of t h e  view t h a t  t h e  Department h a s  n o t  m e t  i t s  
burden of proving by a preponderance of t h e  evidence t h a t   
in tended  t o  r e l i n q u i s h  h i s  United S t a t e s  c i t i z e n s h i p  when h e  obtainer: 
n a t u r a l i z a t i o n  i n  Canada upon h i s  own a p p l i c a t i o n .  

I11 

Upon c o n s i d e r a t i o n  of t h e  foregoing ,  w e  hereby r e v e r s e  t h e  
Depar tment ' s  a d m i n i s t r a t i v e  determi 
e x p a t r i a t e d  h imse l f .  

Warren E, H e w i f t ,  Member 




