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DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

IN THE XATTER OF: S  B  m  

This is an appeal from an administrative determination of 
the Department of State holding that appellant, S  B  
m , expatriated-herself on March 6, 1979 under the provisions 
of section 349(a)(1) of the Immigration and Nationality Act by 
obtaining naturalization in France upon her own application. - 1/ 

For the reasons set forth below, it is our conclusion that 
the Department has not carried its burden of proving that 
Mrs.-  intended to relinquish her United States citizenship 
when she reacquired the French nationality of her birth. 
Accordingly, we will reverse the Department's determination of 
l o s s  of her nationality. 

I 

- 1/ Prior to November 14, 1986, section 349(a)(1) of the Immigra- 
tion and Nationality Act, 8 U.S.C. 1481(a)(l), read as follows: 

Sec, 349. (a) From and after the effective date of this 
Act a person who is a national of the United States 
whether by birth or naturalization, shall lose his 
nationality by -- 

(1) obtaining naturalization in a foreign 
state upon his own application, . . . 

The Immigration and Nationality Act Amendments of 1986, PL 
99-653, approved November 14, 1986, amended subsection (a) of 
section 349 by inserting "voluntarily performing any of the follow- 
ing acts with the intention of relinquishing United States nation- 
ality:" after "shall lose his nationality by". 

4 

Mrs.  born at  on  She 
married  a lieute in t y ,  in 
1945, and the following year moved with him to the United States. 
She was naturalized before the United States District Court for the 
Eastern District of Wisconsin on June 3, 1948. under French law 
she autoinatically lost her French nationality by obtaining foreign 
naturalization. After appellant's marriage was terminated by 
divorce in December 1965, she returned to France, "1 had a very 
hard time to find a job," she states. ''1 was 44 years old. I 
found one after a long time..," She renewed her United states 
passport at the Embassy in 1966, 1968 and again in 1975. Mrs.  
states that by 1979 her job was in danger because as a foreigner 
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s h e  w a s  v u l n e r a b l e  t o  d i s m i s s a l .  Accordingly ,  a l l e g e d l y  t o  pro-  
t ec t  h e r  employment, on March 6, 1 9 7 9  she  e x e c u t e d  a d e c l a r a t i o n  
before a judge  of  t h e  T r i b u n a l  d ' I n s t a n c e  of t h e  8 t h  Arrondissemci 
of Pa r i s  s t a t i n g  t h a t  she wished t o  have  h e r  French n a t i o n a l i t y  
r e s t o r e d .  She became a French c i t i z e n  a g a i n  as  from Plarch 6 ,  1 9 ; i  

I n  November 1985 M r s .   n a t u r a l i z a t i o n  came t o  t h e  
a t t e n t i o n  of t h e  Uni ted  S t a t e s  a u t h o r i t i e s  i n  Pa r i s .  According 
t o  t h e  r e c o r d s  of t h e  c i t i z e n s h i p  s e c t i o n  of t h e  Embassy, 

... S u b j e c t  w a s  r e f e a r e d  t o  o u r  o f f i ce  by t h e  
Embassy's Social  S e c u r i t y  O f f i c e  f o r  a 
d e t e r m i n a t i o n  of  h e r  c i t i z e n s h i p  s t a t u s  i n  
c o n n e c t i o n  w i t h  h e r  SS checks. She t o l d  
Social  Sec. she b e l i e v e d  she a u t o m a t i c a l l y  
l o s t  her  U . S .  c i t i z e n s h i p  when she  volun-  
t a r i l y  r e- a c q u i r e d  French n a t i o n a l i t y .  
af [presumably  i n i t i a l s  of  employee making 
e n t r y  on record]. 
comple ted  q u e s t i o n n a i r e  & document showing 
a c q u i s i t i o n  of French n a t i o n a l i t y  by 
d e c l a r a t i o n  i n  o r d e r  t o  deve lop  h e r  c i t i z e n -  
s h i p  case under  3 4 9 ( a ) ( 1 )  I N A .  

She w i l l  r e t u r n  w i t h  

A f e w  days  l a t e r  M r s .   r e t u r n e d  t o  the  Embassy w i t h  the- 
comple ted  c i t i z e n s h i p  q u e s t i o n n a i r e .  In it s h e  s t a t e d  t h a t  s h e  w .  
unaware she c o u l d  j e o p a r d i z e  h e r  U . S .  c i t i z e n s h i p  when she request 
French n a t i o n a l i t y .  
i n t e r 2 r e t e r  i n  1973 and  worked as  a U . S .  c i t i z e n  u n t i l  1978 a t  
which t i m e  she  s a id  she w a s  informed t h a t  s h e  would n o t  be able i t  

keep h e r  job i f  she w e r e  n o t  a French c i t i z e n .  She w a s  interview1 
by a c o n s u l a r  o f f i c e r  and,  f o r  i n f o r m a t i o n  p u r p o s e s ,  comple ted  air 

a p p l i c a t i o n  f o r  a p a s s p o r t / r e g i s t r a t i o n .  A t  t h i s  p o i n t  t h e  consti 
o f f i c e r  s u b m i t t e d  M r s .   case t o  t h e  Department  f o r  a 
d e c i s i o n .  I n  r e p o r t i n g  he r  case on December 18 ,  1985, t h e  consul 
o f f i c e r  s t a t e d  t h a t :  

she e x p l a i n e d  t h a t  she found a job  as  a n  

Mrs.  has he r  e n t i r e  f a m i l y  i n  France .  
She s a i d  she has r e t a i n e d  social  t i e s  t o  t h e  
U . S .  She has n e i t h e r  voted i n  U . S .  e l e c t i o n s  
n o r  f i l e d  U . S .  income t a x  r e t u r n s  s i n c e  she 
d e p a r t e d  t h e  U . S .  
s t a t e m e n t s  made by M r s .  K  o r a l l y  t o  a n  
Embassy employee, and those made by he r  
s u b s e q u e n t l y  i n  w r i t i n g ,  it a p p e a r s  t o  t h e  
of f icer  t h a t  she w a s  i n  f a c t  w e l l  aware of 
t h e  r i s k  posed  t o  h e r  American c i t i z e n s h i p  
when she r e q u e s t e d  French n a t i o n a l i t y  i n  
1978. However, t h e  f a c t  t h a t  M r s .   
worked i n  F r a n c e  as a n  American f o r  5 y e a r s  
p r i o r  t o  becoming French,  and r e q u e s t e d  t h i s  
n a t i o n a l i t y  o n l y  when it a p p e a r e d  t h a t  she  

Due t o  t h e  c o n f l i c t  i n  
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would lose h e r  j o b  i f  she  remained a f o r e i g n e r  
i s  a s t r o n g  i n d i c a t i o n  t h a t  i t  w a s  n o t  h e r  
i n t e n t  t o  r e l i n q u i s h  h e r  American c i t i z e n s h i p  
by becoming r e i n t e g r a t e d  as a French c i t i z e n .  

I n  t h e  c o n s u l a r  o f f i c e r ' s  op in ion  t h e  pre-  
ponderance of evidence of r e c o r d  i n  t h i s  case 
i s  i n s u f f i c i e n t  t o  suppor t  a ho ld ing  t h a t  

M r s .  K  in tended  t o  r e l i n q u i s h  h e r  claim 
t o  U.S. c i t i z e n s h i p  when she r eques t ed  French 
n a t i o n a l i t y .  

A Cer t i f ica te  of Loss of N a t i o n a l i t y  h a s  n o t  
been p repa red  a t  p o s t .  
d e c i s i o n  is  reques ted .  

The Depar tment ' s  

T h e  Department d i sag reed  wi th  t h e  consu la r  off icer ,  and s e n t  
t h e  Embassy t h e  fo l lowing  i n s t r u c t i o n s  on February 4 ,  1986:  

1. Department has  reviewed t h e  f a c t s  i n  t h e  
case of  a l  and feels  t h a t  
it could  s u s t a i n  a f i n d i n g  of loss of 
n a t i o n a l i t y  based on t he  preponderance of t h e  
evidence.  

2.  M r s ,   r e a l i z e d  t h a t  she l o s t  h e r  claim 
t o  French c i t i z e n s h i p  when s h e  n a t u r a l i z e d  
i n  t h e  United States,  I t  c a n -b e  assumed t h a t  
she should  have r e a l i z e d  she would lose h e r  
c l a i m  t o  U . S .  n a t i o n a l i t y  when she  r e a c q u i r e d  
French c i t i z e n s h i p .  

3 ,  Although she d i d  n o t  become n a t u r a l i z e d  
i n  France u n t i l  she f e l t  she  would lose her 
job,  she  d i d  n o t  contact  U.S .  c o n s u l a r  
o f f i c i a l s  t o  determine t h e  e f fec t  of such 
n a t u r a l i z a t i o n  on h e r  U . S .  c i t i z e n s h i p .  
Therefore ,  Department f e e l s  s h e  gave no 
c o n s i d e r a t i o n  t o  t h e  s t a t u s  of h e r  U.S. 
c i t i z e n s h i p .  

4 .  Fur the r ,  she  only  c o n t a c t e d  p o s t  about h e r  
c i t i z e n s h i p  s t a t u s  a f t e r  she  w a s  r e f e r r e d  t h e r e  
by t h e  Embassy's soc ia l  s e c u r i t y  o f f i c e .  

5. The r e g i s t r a t i o n  a p p l i c a t i o n  under r e f  
m e m o  i s  disapproved.  P o s t  i s  r eques t ed  t o  
complete CLN i n  he r  name f o r  forwarding t o  
Department . 
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A c o n s u l a r  o f f i c e r  a c c o r d i n g l y  e x e c u t e d  a c e r t i f i c a t e  of  los:, 
of  n a t i o n a l i t y  i n  M r s .   name on February  7 ,  1986. 2/  
T h e r e i n  t h e  o f f i c e r  ce r t i f i ed  t h a t  M r s .   a c q u i r e d  UniTed 
S t a t e s  n a t i o n a l i t y  by n a t u r a l i z a t i o n ;  t h a t  s h e  a c q u i r e d  French 
n a t i o n a l i t y  upon h e r  own a p p l i c a t i o n ;  and concluded t h a t  s h e  therct 
by e x p a t r i a t e d  h e r s e l f  under  t h e  p r o v i s i o n s  of  s e c t i o n  3 4 9 ( a ) ( 1 )  
Of t h e  Immigra t ion  and  N a t i o n a l i t y  A c t .  The Department  approved 
t h e  c e r t i f i c a t e  on February  2 7 ,  1986, a n  ac t  t h a t  c o n s t i t u t e s  a n  
a d m i n i s t r a t i v e  d e t e r m i n a t i o n  of loss of n a t i o n a l i t y  from which a 
p r o p e r l y  f i l e d  and t i m e l y  a p p e a l  may be t a k e n  t o  t h e  Board o f  
A p p e l l a t e  Review. 
August 1 4 ,  1986. 

M r s .   e n t e r e d  t h e  a p p e a l  -- p r o  se on 

I1 

There i s  no d i s p u t e  t h a t  M r s .   a c q u i s i t i o n  of French 
n a t i o n a l i t y  by d e c l a r a t i o n  c o n s t i t u t e d  n a t u r a l i z a t i o n  i n  a foreign 
s t a t e  upon h e r  own a p p l i c a t i o n .  She t h u s  b r o u g h t  h e r s e l f  w i t h i n  
t h e  purview o f  t h e  s t a t u t e .  

I t  w a s  s e t t l e d  l o n g  b e f o r e  amendment of  s e c t i o n  3 4 9 ( a ) ( 1 )  of 
t h e  Immigra t ion  and N a t i o n a l i t y  A c t  ( s u p r a ,  n o t e  l), however, 
t h a t  loss of  n a t i o n a l i t y  w i l l  n o t  res-rom performance  of a 
s t a t u t o r y  e x p a t r i a t i n g  ac t  u n l e s s  t h e  act  w a s  v o l u n t a r y  and p e r-  
formed w i t h  t h e  i n t e n t i o n  of r e l i n q u i s h i n g  Uni ted  S t a t e s  c i t i z e n -  
s h i p .  Vance v. Terrazas ,  4 4 4  U . S .  252 ( 1 9 8 0 ) ;  Afroyim v. Rusk, 
387 U . S m  ( 1 9 6 1 ) .  

- 2/ S e c t i o n  358 of t h e  Immigra t ion  and N a t i o n a l i t y  A c t ,  8 U.S.C. 
1 5 0 1 ,  r e a d s  as fol lows:  

Sec .  358. Whenever a d i p l o m a t i c  o r  c o n s u l a r  o f f icer  of t h e  
Uni ted  S t a t e s  h a s  reason t o  bel ieve t h a t  a p e r s o n  w h i l e  i n  a f o r c i  
s t a te  h a s  l o s t  h i s  Uni ted  s ta tes  n a t i o n a l i t y  u n d e r  any p r o v i s i o n  c 

c h a p t e r  3 of  t h i s  t i t l e ,  o r  under  any p r o v i s i o n  of c h a p t e r  I V  of 
t h e  N a t i o n a l i t y  A c t  of 1940, a s  amended, h e  s h a l l  c e r t i f y  t h e  facc 
upon which such  b e l i e f  i s  b a s e d  t o  t h e  Department  o f  S t a t e ,  i n  
w r i t i n g ,  under  r e g u l a t i o n s  p r e s c r i b e d  by t h e  S e c r e t a r y  o f  S t a t e .  
I f  t h e  report  of t h e  d i p l o m a t i c  or c o n s u l a r  o f f i ce r  i s  approved t; 
t h e  S e c r e t a r y  of S t a t e ,  a copy of  t h e  c e r t i f i c a t e  s h a l l  be  forwart! 
t o  t h e  A t t o r n e y  Genera l ,  f o r  h i s  i n f o r m a t i o n ,  a n d  t h e  d i p l o m a t i c  1 

c o n s u l a r  o f f i c e  i n  which t h e  r e p o r t  w a s  made s h a l l  be d i r e c t e d  t o  
fo rward  a copy of t h e  ce r t i f i ca te  t o  t h e  p e r s o n  t o  whom it re l a t e  
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Under l a w  it i s  presumed t h a t  one who performs a s t a t u t o r y  
e x p a t r i a t i n g  ac t  does so v o l u n t a r i l y ,  b u t  t h e  presumption may be 
r e b u t t e d  upon a showing by a preponderance of t h e  evidence t h a t  
t h e  act  w a s  i nvo lun ta ry .  

because, a s  an a l i e n  i n  France, she  w a s  i n  danger of l o s i n g  h e r  
job. She t h u s  a r g u e s  t h a t  she  w a s  compelled by economic n e c e s s i t y  
t o  o b t a i n  French n a t i o n a l i t y .  Duress, of course ,  vo ids  a s t a t u t o r y  
e x p a t r i a t i n g  a c t .  Doreau v. Marshal l ,  1 7 0  F.2d 721  ( 3 r d  C i r .  1948) .  
To excuse p e r f o r m a n m a n  e x p a t r i a t i v e  act ,  however, t h e  c i t i z e n  
must demonstrate t h a t  t h e  c i rcumstances  con f ron t ing  h i m  w e r e  e x t r a-  
o rd ina ry .  .I 4 

- 3/ 

N r s .   s tates t h a t  she  r eacqu i r ed  h e r  French n a t i o n a l i t y  

If by r ea son  of e x t r a o r d i n a r y  c i rcumstances  
amounting t o  t r u e  duress ,  [ t h e  c o u r t  s a i d  
i n  Doreau, supra ,  a t  7241 an  American 
nat-isforced i n t o  t h e  f o r m a l i t i e s  of 
c i t i z e n s h i p  of ano the r  count ry ,  t h e  s i n e  
qua non of e x p a t r i a t i o n  i s  l ack ing ,  There 
i s  no a u t h e n t i c  abandonment of h i s  own 
n a t i o n a l i t y ,  H i s  act ,  i f  it can be ca l led  
h i s  act ,  i s  invo lun ta ry ,  H e  cannot  be 
t r u l y  s a i d  t o  be man i f e s t i ng  an i n t e n t i o n  
of renouncing h i s  count ry ,  

-- 

Where it i s  a l l e g e d  t h a t  economic e x i g e n c i e s  f o r c e d  one t o  
perform an e x p a t r i a k i v e  act,  t h e  w e l l- e s t a b l i s h e d  r u l e  is  t h a t  
t h e  c i t i z e n  must show t h a t  h i s  a b i l i t y  t o  s u b s i s t  would have been 
endangered b u t  f o r  t h e  economic p r o t e c t i o n  r e s u l t i n g  from doing t h e  
p r o s c r i b e d  act ,  

3/ S e c t i o n  3 4 9 ( c )  of t h e  Immigration and  N a t i o n a l i t y  A c t ,  8 U . S . C .  
l f481(c) ,  r e a d s  as follows: 

( c )  Whenever t h e  loss of United S t a t e s  n a t i o n a l i t y  i s  p u t  i n  
i s s u e  i n  any a c t i o n  or proceeding commenced on or a f t e r  t h e  enac t-  
ment of t h i s  subsec t ion  under,  or  by v i r t u e  of ,  t h e  p r o v i s i o n s  of 
t h i s  or  any o t h e r  A c t ,  t h e  burden s h a l l  be upon t h e  person or p a r t y  
c la iming t h a t  such loss occurred,  t o  e s t a b l i s h  such claim by a 
preponderance of t h e  evidence.  
subsec t ion  ( b ) ,  any person  who commits or performs,  or  who has  
committed or  performed, any act  of e x p a t r i a t i o n  under. t h e  p r o v i s i o n s  
of t h i s  or any other  A c t  s h a l l  be presumed t o  have done so volun- 
t a r i l y ,  b u t  such presumption may be r e b u t t e d  upon a showing, by a 
preponderance of t h e  evidence t h a t  t h e  ac t  or acts committed or 
performed w e r e  n o t  done v o l u n t a r i l y .  

The Immigration and N a t i o n a l i t y  A c t  Amendments of 1986, PL 
99-653 (Nov. 1 4 ,  1986) r e p e a l e d  s e c t i o n  349(b )  b u t  d i d  n o t  re- 
des igna t e  s e c t i o n  349 ( c )  . 

Except as o the rwi se  provided i n  
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See S t i p a  v. Dul les ,  233 F.2d 551 ( 3 r d  C i r .  1956) and Insogna v. 
Dul les ,  1 1 6  F. Supp. 473 ( D . D . C .  1953) .  I n  t hose  cases, p e t i t i o n v :  
a l l e g e d  t h a t  t h e i r  e x p a t r i a t i v e  conduct  was compelled l i t e r a l l y  
by t h e  instinct fo r  s e l f- p r e s e r v a t i o n  i n  t h e  economic chaos of war- 
t i m e  and post-war I t a l y .  I n  both  ca ses ,  t h e  c o u r t s  found t h a t  t h v  
p e t i t i o n e r s  accep ted  p r o s c r i b e d  employment i n  a f o r e i g n  government 
i n  o rde r  t o  s u b s i s t ,  i f  n o t  t o  su rv ive .  S t i p a  and Insogna, 
a l though decided t h i r t y  y e a r s  ago, r e m a i n x d ,  i n  our  view, f o r  
t h e  p r o p o s i t i o n  t h a t  extreme economic ha rdsh ip  m u s t  be proved i n  
order t o  excuse performance of an a c t  t h a t  p u t s  o n e ' s  United S ta t ( . -  
c i t i z e n s h i p  a t  r i s k .  

M r s .   h a s  n o t  proved t h a t  she  a c t e d  i n v o l u n t a r i l y .  Thetc 
i s  no ev idence tha t  she was, as  she sugges t s ,  t h r e a t e n e d  by t h e  
p r o s p e c t  of s e r i o u s  d e p r i v a t i o n ;  she  has  submi t ted  no ev idence  to 
suppor t  h e r  claim t h a t  she  would have l o s t  h e r  p o s i t i o n  had she 
n o t  acqu i r ed  French c i t i z e n s h i p .  N o r  ha s  she shown, as she  must c f i  

t h a t  she  t r i e d  t o  f i n d  adequa te ly  renumerat ive  employment t h a t  
would n o t  have endangered h e r  United s tates c i t i z e n s h i p .  See 
Richards  v. S e c r e t a r y  of State,  752 F.2d 1413 ( 9 t h  C i r .  1985) .  - 4 /  

here ,  M r s .   c l e a r l y  d id  have a choice: t o  protect  t h e  job 
she  c u r r e n t l y  h e l d  by a c q u i r i n g  French n a t i o n a l i t y  or make a 
s e r i o u s  e f f o r t  t o  f i n d  o ther  employment f o r  which French na t iona l1  
w a s  n o t  a p r e r e q u i s i t e .  So, as a matter of l a w ,  w e  b e l i e v e  she 
w a s  f r e e  t o  make an e l e c t i o n ,  and d i d  so. Where one h a s  t h e  
oppor tun i ty  t o  make a p e r s o n a l  choice t h e r e  i s  no du res s ,  Jo l l ey  
v.  Immigration and N a t u r a l i z a t i o n  Service, 4 4 1  F.2d 1 2 4 1 ,  1 2 4 5  
( 5 t h  C i r i e d  S t a t e s ,  298 F.2d 1 2  
( 5 t h  C i r .  1 9 6 1 ) :  Where one h a s  t h e  0- make a choice ,  
t h e  m e r e  d i f f i c u l t y  of t h e  choice does not c o n s t i t u t e  du re s s .  

Duress imp l i e s  absence of cho ice .  On t h e  f a c t s  p r e s e n t e d  

- $/ There t h e  c o u r t  s a i d :  
.,.Moreover, it does n o t  appear t h a t ,  upon becoming 
aware t h a t  he  [ P l a i n t i f f  Richards ]  would have t o  
renounce h i s  United S t a t e s  c i t i z e n s h i p  i n  o r d e r  t o  
a c q u i r e  Canadian c i t i z e n s h i p ,  Richards  made any 
a t t empt  t o  o b t a i n  employment t h a t  would n o t  r e q u i r e  
h i m  t o  renounce h i s  United S t a t e s  c i t i z e n s h i p .  Nor 
does it appear,  based on h i s  p a s t  employment h i s t o r y  
i n  Canada, t h a t  such an a t tempt  would have been 
f u t i l e .  

752 F.2d a t  1 4 1 9 .  
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W e  conclude t h a t  M r s .   h a s  n o t  r e b u t t e d  t h e  presumption 
t h a t  she  acqu i r ed  French n a t i o n a l i t y  v o l u n t a r i l y ,  

I11 

Even though w e  have concluded t h a t  a p p e l l a n t  v o l u n t a r i l y  
ob ta ined  n a t u r a l i z a t i o n  i n  France, " t h e  q u e s t i o n  remains whether 
on a l l  t h e  evidence t h e  Government h a s  s a t i s i f e d  i t s  burden of proof 
t h a t  t h e  e x p a t r i a t i n g  ac t  ?as performed with  t h e  necessary  i n t e n t  
t o  r e l i n q u i s h  c i t i z e n s h i p .  Vance v. Terrazas, supra ,  a t  270.  Under 
t h e  s t a t u t e ,  5/ t h e  Government b e a r s  t h e  b u r d n  proving  a 
p e r s o n ' s  i n t e n e  and must do so by a preponderance of  t h e  evidence,  
4 4 4  U . S .  a t  267 .  
f a i r  i n f e r e n c e  from proven conduct.  I d .  a t  260.  The i n t e n t  t h e  
Government must prove is t h e  p e r s o n ' s i n t e n t  a t  t h e  t i m e  t h e  
e x p a t r i a t i n g  a c t  w a s  performed. Te r r azas  v. - Haig, 653 F.2d 285, 
287 ( 7 t h  C i r ,  1981) .  

Inten: may be expressed  i n  words or found as  a 
4 

The on ly  ev idence  of r e c o r d  of M r s .   i n t e n t  t h a t  i s  
contemporaneous wi th  h e r  n a t u r a l i z a t i o n  i s  t h e  f a c t  t h a t  she  o b t a i n e d  
n a t u r a l i z a t i o n  i n  France.  N a t u r a l i z a t i o n ,  l i k e  t h e  o ther  enumerated 
s t a t u t o r y  e x p a t r i a t i n g  acts,  may be h i g h l y  pe r suas ive ,  b u t  i s  n o t  
conc lus ive ,  ev idence  of an. i n t e n t  t o  r e l i n q u i s h  United S t a t e s  c i t i -  
zenship.  Vance v. Te r r azas ,  supra ,  a t  261,  c i t i n g  Nishikawa v. 
Dul les ,  3 6 5 .  129, 139 1958)(Black,  Jr, Consurr ing)  . Since  
t h e r e c t  contemporary evidence i n  t h i s  case i s  p l a i n l y  i n s u f f i c i e n t  
wi thout  more t o  suppor t .  a conc lus ion  t h a t  M r s .   e i t h e r  i n t ended  
t o  r e l i n q u i s h  or  r e t a i n  h e r  United S t a t e s  n a t i o n a l i t y ,  w e  must 
examine t h e  ev idence  of h e r  o t h e r  words and conduct t o  determine 
what it reveals about  t h a t  c r u c i a l  i s s u e .  A s  t h e  Seventh C i r c u i t  
suggested i n  Te r r azas  v. Haig, supra ,  a p a r t y ' s  words and conduct 
a t  t i m e s  o ther  t han  t he  c r u c i a l  moment may shed  l i g h t  on t h e  p a r t y ' s  
s t a te  of mind when t h e  e x p a t r i a t i v e  act w a s  done. 653 F.2d a t  288. 

- 
Apart  f r o m  t h e  f a c t  t h a t  she o b t a i n e d  French n a t i o y  i s  

t h e r e  any reasonably  e x p l i c i t  ev idence  t h e r e  t h a t  M r s .   
knowingly and i n t e l l i g e n t l y  t r a n s f e r r e d  h e r  a l l e g i a n c e  from t h e  
United S t a t e s  t o  France i n  1979? W e  t h i n k  t h e r e  i s  none. 

From 1965 when she r e t u r n e d  t o  France u n t i l  1 9 7 9  when she 
re- acqui red  French n a t i o n a l i t y  M r s .   i n d i s p u t a b l y  conducted 
h e r s e l f  as  a Uni ted S ta tes  c i t i z e n .  Recall t h a t  she  renewed h e r  
United S t a t e s  p a s s p o r t  t h r e e  t i m e s ,  The f ac t  t h a t  she d i d  n o t  

- 5/ 
supra ,  n o t e  3 ,  

S e c t i o n  3 4 9 ( c )  of t h e  Immigration and N a t i o n a l i t y  A c t .  Text  
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s e e k  French n a t i o n a l i t y  u n t i l  she had l i v e d  i n  France f o r  
t h i r t e e n  y e a r s  sugges t s  t h a t  h e r  i n t e n t  i n  1 9 7 9  w a s  s imply,  as 
s h e  has  s ta ted,  t o  p r o t e c t  h e r  employment, n o t  t o  abandon United 
S ta tes  c i t i z e n s h i p .  6 /  Our b e l i e f  t h a t  she d i d  n o t  i n t e n d  t o  
r e l i n q u i s h  United S taTes  c i t i z e n s h i p  i n  1 9 7 9  i s  s t r eng thened  by 
t h e  f a c t  t h a t  she dic? n o t  a t  t h a t  t i m e  renounce United S t a t e s  
c i t i z e n s h i p ;  indeed,  she  d i d  no t  even make an oath of a l l e g i a n c e .  
A s  w e  unders tand it, a c q u i s i t i o n  of French n a t i o n a l i t y  by 
d e c l a r a t i o n  i s  a simple,  r o u t i n e  procedure  devoid of ceremony - 
i n  con t ras t  t o  n a t u r a l i z a t i o n  i n  t h e  United States .  I t  seems 
t o  u s  t h e r e f o r e  t h a t ,  c o n t r a r y  t o  t h e  Depar tment ' s  con ten t ion ,  
M r s .   very  p o s s i b l y  might have thought  t h a t  n a t u r a l i z a t i o n  
by d e c l a r a t i o n  posed n o . t h r e a t  t o  h e r  United S ta tes  c i t i z e n s h i p .  

Af t e r  n a t u r a l i z a t i o n  M r s .   d i d  n o t ,  as f a r  as w e  can 
t e l l  from t h e  r eco rd ,  document h e r s e l f  w i t h ,  o r  t r a v e l  on, a 
French pas spo r t .  I n  b r i e f ,  d i d  n o t  perform any a c t  or  make any 
s t a t emen t s  e x p r e s s l y  ev idenc ing  an i n t e n t  t o  abandon he r  United 
S ta tes  c i t i z e n s h i p .  

W e  are unable  t o  accord  h e r  acts  of omiss ion a f t e r  na tu ra-  
l i z a t i o n  d e c i s i v e  p r o b a t i v e  weight, as t h e  Department a rgues  w e  
ought  t o  do. 
S ta tes  p a s s p o r t  when it e x p i r e d  i n  1980; t h a t  she  has  n o t  f i l e d  
United S ta tes  income t a x  r e t u r n s  or  vo ted  i n  United S t a t e s  
e l e c t i o n s  a f t e r  n a t u r a l i z a t i o n ;  and t h a t  she d i d  n o t  c o n s u l t  the  
Embassy about  h e r  c i t i z e n s h i p  s t a t u s  u n t i l  f i v e  y e a r s  a f t e r  
n a t u r a l i z a t i o n .  A s  i n d i c i a  of a n  i n t e n t  t o  abandon United 
S t a t e s  c i t i z e n s h i p ,  however, these acts  of omission are of dubiou:. 

She does n o t  deny t h a t  she  d i d  n o t  renew h e r  United 

- 6/ 
a c t  i s  r e l e v a n t .  
S e c r e t a r y  of State,  s u p r a r  t h e  c o u r t  s ta ted:  

Here, it seems t o  us ,  t h e  mo t iva t ion  behind t h e  e x p a t r i a t i v e  
O f  course ,  w e  r ecogn ize  t h a t  i n  Richards v .  

... t h e  cases make it abundant ly  c lear  t h a t  a p e r s o n ' s  
f r e e  cho ice  t o  renounce United S ta tes  c i t i z e n s h i p  i s  
e f f e c t i v e  whatever t h e  mot iva t ion .  Whether it i s  
done i n  order t o  make more money, t o  advance a 
career or o t h e r  r e l a t i o n s h i p ,  t o  g a i n  someone's 
hand i n  marr iage,  or  t o  p a r t i c i p a t e  i n  t h e  p o l i t i c a l  
p roces s  i n  t h e  coun t ry  t o  which he  has moved, a 
United S ta tes  c i t i z e n ' s  f r e e  choice t o  renounce 
h i s  c i t i z e n s h i p  r e s u l t s  i n  t h e  lo s s  of t h a t  c i t i z e n -  
sh ip .  

752 F.2d a t  1 4 2 1 .  

But i n  Richards,  t h e  p l a i n t i f f  e x p r e s s l y  renounced a l l  previr 
a l l e g i a n c e  when he made an o a t h  of a l l e g i a n c e .  
case she made no such r enunc ia to ry  d e c l a r a t i o n .  

I n  M r s .   
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value.  
r e j e c t i o n  of a l l e g i a n c e  t o  t h e  United S t a t e s ,  t hey  are, it seems 
t o  us ,  e x p l a i n a b l e  on grbunds o t h e r  t han  i n t e n t  t o  t r a n s f e r  
a l l e g i a n c e .  
score i n  h e r  r e p l y  t o  t h e  Department 's  b r i e f ;  a l though f a c t u a l l y  
i n a c c u r a t e  i n  p a r t ,  h e r  s ta tement  s t r i k e s  u s  as a p e r f e c t l y -  . 

r ea sonab le  exp lana t ion  of why she d i d  n o t  do t h e  t h i n g s  she ought 
t o  have done 

Even though they  might a rguably  show a p a t t e r n  of 

Appel lant  addressed  t h e  Department 's  arguments on t h i s  

My passpor t . . ,was  v a l i d  u n t i l  J u l y  24,  1980: 
[ she  wrote] When you are an American 
c i t i z e n  resident inFrance ,  you cannot  v o t e  
i n  t h e  United s t a t e s  - u n l e s s  you own 
p r o p e r t y  - I d i d  n o t  - haw can have [ s i c ]  
f i l e d  US income t a x  re turns!!  I had no 
p r o p e r t y  i n  t h e  U,S, and no income!! 
What cou ld  I d e c l a r e  - I r e g i s t e r e d  once 
i n  t h e  Embassy i n  1965 - I w a s  never  t o l d  
I should  register s e v e r a l  t i m e s .  [The 
emphasis i s  M r s ,   

F i n a l l y ,  t h e  Department submits  t h a t  s t a t e m e n t s  M r s ,   
made i n  1985 make it e v i d e n t  t h a t  she  w a s  aware of t h e  r i s k  
n a t u r a l i z a t i o n  posed f o r  h e r  United S t a t e s  c i t i z e n s h i p ,  Quot ing  
from t h e  record ,  t h e  Department s t a t e d  t h a t  a t  t h a t  t i m e  she  
i n d i c a t e d  t o  a loca l  employee d e a l i n g  wi th  social  s e c u r i t y  matters 
t h a t  she  w a s  unsure  of h e r  n a t i o n a l i t y  s t a t u s ,  b u t  t h a t  she  
b e l i e v e d  she might have l o s t  h e r  United S t a t e s  n a t i o n a l i t y :  

,..Due t o  h e r  s t a t emen t s  made t o  t h e  Embassy 
employee, [ t h e  Department s tated i n  i t s  b r i e f ]  
and d e s p i t e  her subsequent  c o n f l i c t i n g  state-  
ments [ i n  t h e  c i t i z e n s h i p  q u e s t i o n n a i r e  she  
wrote "no, I never  thought  I would lose my U.S. 
c i t i z e n s h i p , " ]  it i s  e v i d e n t  t h a t  she w a s  w e l l  
aware of  t h e  r i s k  h e r  a c t i o n s  posed t o  h e r  U,S. 
c i t i z e n s h i p .  Y e t  she  never  i n q u i r e d  a t  t h e  
Embassy or  gave any i n d i c a t i o n  o t h e r  t h a n  h e r  
i n t e n t  t o  r e l i n q u i s h  U.S. c i t i z e n s h i p .  

W e  do n o t  c o n s i d e r  t h a t  t h e  s t a t emen t  M r s .   pu rpo r t ed ly  
made t o  a local employee t o  be of any p r o b a t i v e  va lue .  
t h ing ,  what she  a l l e g e d l y  said t o  him i s  hea r say ;  no th ing  i n  t h e  
r e c o r d  b e f o r e  u s  i n d i c a t e s  t h a t  t h e  employee made a w r i t t e n  r e c o r d  
of t h e i r  t a l k  on which t h e  consu la r  o f f i c e r  drew t o  make t h e  e n t r y  
on t h e  n a t i o n a l i t y  and p a s s p o r t  c a r d  r e l a t i n g  t o  M r s .   
Furthermore, she a s s e r t e d  empha t i ca l ly  i n  h e r  r e p l y  t o  t h e  
Department 's  brief t h a t  she never t o l d  t h e  loca l  employee she  
thought  she might have l o s t  h e r  n a t i o n a l i t y ;  "I always s a i d  I have 
t o  know i f  I a m  s t i l l  an American c i t i z e n . "  I n  any event ,  even 
i f  M r s .  K  had thought  she might have l o s t  h e r  United States  

For one 

.:. 
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