
January  28, 1 9 8 7  

DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 
" 

IN THE MATTER OF: A  A  M  

is is an appeal 

of section 349(a) 

affirm the Department's 

nationality with a consular officer who made the f 
of her visit: 

I/ Prior to November 14, 1986 section 349(a)(2) of the Immigrati 
ionality ~ c t ,  8 U.S.C. 1481(a) ( 2 ) ,  provided that: 

ction 349, (a) From and after the effective 
n who is a national of the United States whe 
ization, shall lose his nationality by -- 

. * .  

( 2 )  taking an oath or making an a irmation or other 
formal declaration of allegiance to a reign state or a 
political subdivision thereof;.,. 
The Immigration and Nationality Act Amendments of 1986, PL 9 

asproved November 14, 1986, amended subsection (a) of section 3 4  
inserting "voluntarily performing any of the following acts with 
intention of relinquishing United States nationality:" after "Shal 
lose his nationality by;" and amended paragraph (2) of section 34 
by inserting "after having attained the age of eighteen years" af 
"thereof. 
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June 25, 1984 - S u b j e c t  came t o  t h e  Embassy 
accompanied by h e r  mother t o  d i s c u s s  d u a l  
n a t i o n a l i t y .  S u b j e c t  e x h i b i t e d  U S  p p t  # 
24299876 i s s u e d  a t  Mexico C i t y  on J u l y  27, 
1982. S u b j e c t  claimed t h a t  i n  o r d e r  t o  keep 
from paying  a h i g h e r  ra te  of t u i t i o n  and t o  
keep f r o m  j e o p a r d i z i n g  s t o c k s  she  h e l d  i n  h e r  
f a t h e r ' s  C O ' S  and  p r o p e r t y  h e ' s  g i v e n  t o  h e r . [ s i c ]  
I advised h e r  t h a t  t a k i n g  t h e  o a t h  owuld [ s i c ]  
j e o p a r d i z e  he r  U S  c i t i z e n s h i p  and she Should, 
i n s t e a d ,  s e e k  t o  r e s i d e  and s t u d y  i n  Mexico 
on s o m e  f o r m  of FM. S u b j e c t  completed an  
a f f i d a v i t  expJa in ing  h e r  s i t u a t i o n  and t h a t  
s h e  d i d  n o t  want t o  jeopardize her  US 
c i t i z e n s h i p .  RFG [Consul Richard  F. Gonzalez]  

The a f f i d a v i t  a p p e l l a n t  execu ted  on June  25th reads a s  f o l l o w s :  

I would l i k e  t o  be American, renouncing 
Mexican c i t i z e n s h i p ,  b u t  because  of t h e  
p r o p e r t y  I have i n  my name h e r e  i n  Mexico, 
renouncing  Mexican c i t i z e n s h i p  may cause  m e  t o  
f o r f e i t  t h e  p r o p e r t i e s .  

I a m  p l a n n i n g  t o  l i v e  i n  t h e  U . S . A .  af te r  
f i n i s h i n g  my s t u d i e s  because  t h i s  would make 
l i f e  easier f o r  m e  and I l i k e  it v e r y  much. _. 2/ 

Ms. M  a p p l i e d  f o r  a ce r t i f i ca te  of Mexican n a t i o n a l i t y  
on J u l y  9 ,  1984. She w a s  t h e n  18 y e a r s  and 8 months of age .  I n  
t h e  a p p l i c a t i o n  she  e x p r e s s l y  renounced h e r  United States n a t i o n a l i t y  
and a l l  a l l e g i a n c e  t o  t h e  United States, and p ledged obedience  t o  
t h e  l a w s  and a u t h o r i t i e s  of  Mexico. 

Two days l a t e r  s h e  a g a i n  v i s i t e d  t h e  Embassy where on J u l y  11, 
1984 s h e  execu ted  a second a f f i d a v i t  which r e a d s  as follows: 

S i n c e  I w a s  nervous  a t  t h e  t i m e  of my 
earl ier  d e c l a r a t i o n  (of J u l y  9, 1984 , )  
[ S i c ]  [ P o s s i b l y  s h e  meant h e r  a f f i d a v i t  
of June  25, 1984 b u t  confused  i t s  date 
wi th  t h e  date on  which s h e  a p p l i e d  fo r  
a ce r t i f i ca te  of Hexican n a t i o n a l i t y ]  
I though t  a b o u t  my d u a l  n a t i o n a l i t y  
s i t u a t i o n  d u r i n g  t h e  f o l l o w i n g  days and 
concluded t h a t  s i n c e  I a m  go ing  t o  s t u d y  
and work ia Mexico d u r i n g  t h e  coming 
y e a r s ,  a n d  b e c a u s e  I have s o m e  p r o p e r t i e s  

- 2/ Eng l i sh  t r a n s l a t i o n ,  D i v i s i o n  of Language S e r v i c e s ,  Department 
of State,  LS no. 119053 S p a n i s h  (1985) .  
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a d e c l a r a t i o n  of a l l e g i a n c e  t o  Mexico and had ob ta ined  a Mexican 

As r e q u i r e d  by l a w ,  a consu la r  off icer  executed a c e r t i f i c a t  
of loss of n a t i o n a l i t y  i n  a p p e l l a n t ' s  name on January 9 ,  1985. - 4 

t i o n  358 of t h e  Immigration and N a t i o n a l i t y  A c t ,  8 U - S - C .  
rovides t h a t :  

Whenever a d i  t i c  or consu la r  o f f i c e r  of t h e  United Sta 
has  t a f o r e i g n  s t a t  
has  is any p rov i s ion  
chap te r  3 of t on of chap te r  
of the N a t i o  he s h a l l  c e r t i f y  
t h e  f a c t s  upon wnich such the  Department 
of State,  i wr i t i ng ,  unde cribed by t h e  
Sec re t a ry  o S ta te -  If t h  lomatic or  
consu la r  of cer is  appro of State, a 
copy of t h e  c e r t i f i c a t e  s t h e  Attorney 
General, f o r  h i s  informat t i c  or  consu la r  

t h e  c e r t i f i c a t e  t o  t h e  person t o  whom it 
he r e p o r t  w a s  m a d e  shall be directed t o  

relates. 
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Therein she  c e r t i f i e d  t h a t  a p p e l l a n t  acqui red  United S t a t e s  and 
Mexican n a t i o n a l i t y  a t  b i r t h ;  t h a t  she  made a f o r m a l  d e c l a r a t i o n  
of a l l e g i a n c e  t o  Mexico; and thereby e x p a t r i a t e d  h e r s e l f  under t h e  
p r o v i s i o n s  of s e c t i o n  3 4 9 ( a ) ( 2 )  of t h e  Immigration and N a t i o n a l i t y  
A c t .  

The  consu la r  o f f i c e r  recommended t h a t  t h e  Department approve 
t h e  c e r t i f i c a t e  s i n c e  he w a s  of t h e  view t h a t  14s. M  intended 
t o  r e l i n q u i s h  h e r  United S t a t e s  c i t i z e n s h i p .  The consu la r  o f f i c e r ' s  
r e p o r t  continued:  

The p rov i s ions  of s e c t i o n  3 4 9 ( a ) ( 2 )  of I N A  
w e r e  amply exp la ined  t o  M i s s  by 
Conoff on 6/25/84. I n  h e r  enc losed  a f f i -  
d a v i t  M i s s  s ta tes  t h a t ,  a l though 
she  wishes  t o  r e t a i n  h e r  U . S ,  c i t i z e n s h i p ,  
she  app l i ed  f o r  h e r  Mexican n a t i o n a l i t y  
because she  i s  "going t o  s tudy  and work 
i n  Mexico f o r  t h e  nex t  few yea r s  and be- 
cause  she has s o m e  inves tments  he re  i n  
Mexico" . M i s s  l a s t  s ta tement  i n  
t h e  a f f i d a v i t  r e a d s  t h a t  she  hopes t h a t  h e r  
wish of n o t  t o  lose h e r  U.S. c i t .  w i l l  be 
t aken  i n t o  c o n s i d e r a t i o n  i n  t h e  f u t u r e  
s i n c e  h e r  g randparen ts  l i v e  i n  U . S .  and 
l a t e r  on her  mother also p l a n s t o  go back 
t o  U,S. I t  i s  Conof f ' s  op in ion  t h a t  
Miss  c la imed a l l e g i a n c e  t o  U , S .  
i s  one of convenience i n  t h e  even t  t h a t  s h e  
dec ides  t o  l i v e  i n  U.S. i n  t h e  f u t u r e ,  

The Department agreed  wi th  t h e  opinion of t h e  consular  off icer  
and approved t h e  ce r t i f i ca te  on February 13, 1985, approval  
c o n s t i t u t i n g  an a d m i n i s t r a t i v e  de te rmina t ion  of loss of n a t i o n a l i t y  
from which a t imely  and p r o p e r l y  f i l e d  appeal  may be t a k e n  t o  t h e  
Board of Appe l l a t e  Review. I n  adv i s ing  t h e  Embassy of i t s  d e c i s i o n  
t h e  Department s t a t e d  t h a t :  

The p r o v i s i o n s  of s e c t i o n  3 4 9 ( a ) ( 2 )  I N A ,  
w e r e  exp la ined  t o  H i s s  I  be fo re  she 
a p p l i e d  fo r  a c e r t i f i c a t e  of Mexican 
n a t i o n a l i t y .  H e r  a f f i d a v i t  of J u l y  11, 
1984 i n d i c a t e s  t h a t  she made a conscious  
cho ice  f o r  Mexican n a t i o n a l i t y  by h e r  
ac t ,  Therefore ,  t h e  Department concurs  
w i th  t h e  c o n s u l a r  o f f i c e r ' s  op in ion  t h a t  
a v a i l a b l e  ev idence  i n d i c a t e s  t h a t  
X i s s  ;  1 s 
mot ivated by convenience and t h a t  
a p p a r e n t l y  she  i n t e n d e a  t o  r e l i n q u i s h  U.S. 
c i t i z e n s h i p  by h e r  act .  

a p p l i c a t i o n  w a s  
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M s .   e 
mination p r o  se on 

t h e  United States 

of re1 i n q u i s h i  

w a s  i n v a l i d .  

on of renuncia-  
t h o r i t i e s  may 

means t h a t  bec 
r of t h e  Uni 

ed a s t a t  

s as meaningful 

5 /  supra ,  note 1. - 
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t i o n .  Thus, under t h e  s t a t u t e ,  any 
meaningful  oa th ,  a f f i r m a t i o n  or  d e c l a r a-  
t i o n  which ' p l a c e s  t h e  pe r son  [making] 
it i n  complete  s u b j e c t i o n  t o  t h e  s ta te  t o  
which it i s  taken,  III Hackworth, Digest  
of I n t e r n a t i o n a l  Law,'' 219- 220 ( 1 9 4 2 ) ~  
r e s u l t  i n  e x p a t r i a t i o n ,  See also,  
Savorgnan v ,  United S t a t e s ,  338 U.S. 4 9 1  
( 1 9 5 0 ) -  6/ - 

I n  l a w  it i s  presumed t h a t  one w h o  does a s t a t u t o r y  e x p a t r i a -  
t i n g  ac t  does  so v o l u n t a r i l y .  7/ The presumption may, however, b e  
r e b u t t e d  upon a showing by a przponderance  of t h e  ev idence  t h a t  t h e  
ac t  w a s  i n v o l u n t a r y .  Msz.  does n o t  under take  t o  r e b u t  the  4 

presum2t ion .  I t  i s  clear from t h e  a f f i d a v i t s  s h e  execu ted  a t  t h e  
Embassy in J u n e  and J u l y  1984 t h a t  s h e  knew she w a s  t o  make a c h o i c e  
between h e r  Uni ted  S ta tes  and Mexican n a t i o n a l i t i e s ,  and b e l i e v i n g  
( a t  leas t  f o r  a t i m e )  it t o  b e  t o  h e r  advantage  t o  o p t  for Mexican 
n a t i o n a l i t y ,  d i d  so. There is no c o e r c i o n  i n  such a s i t u a t i o n ,  
She acted of h e r  own f r e e  w i l l .  Where one  has o p p o r t u n i t y  t o  m a k e  
a p e r s o n a l  c h o i c e  t h e r e  i s  no d u r e s s .  J o l l e y  v ,  Immigrat ion and 
N a t u r a l i z a t i o n  S e r v i c e ,  4 4 1  F.2d 1245, -5th C i r ,  1 9 / 1 ) .  
Ms.  h a s  n o t  overcome t h e  presumpt ion  t h a t  she  a c t e d  
v o l u n t a r i l y ,  

- 6/ T e r r a z a s  v. Vance, No. 75C 2370, Memorandum Opinion a t  5 
(N.D. 111 1 9  7 7 ) .  

- 7/ 
t h a t :  

S e c t i o n  3 4 9 ( c )  of t h e  Immigrat ion a n d  N a t i o n a l i t y  A c t  p r o v i d e s  

( c )  W h e n e v e r t h e  loss of Uni ted  S t a t e s  n a t i o n a l i t y  
i s  2 u t  i n  i s s u e  i n  any a c t i o n  or p roceed ing  commenced 
on or  a f t e r  t h e  enactment  of t h i s  s u b s e c t i o n  under ,  
o r  by v i r t u e  of ,  tne p r o v i s i o n s  of t h i s  o r  any o t h e r  
A c t ,  t h e  burden s h a l l  be upon t h e  p e r s o n  or p a r t y  
c l a i m i n g  t h a t  such  loss  occur red ,  t o  e s t a b l i s h  such 
c l a i m  by a preponderance of t h e  e v i d e n c e ,  Except as 
otherwise  p rov ided  i n  s u b s e c t i o n  ( b ) ,  any pe r son  who 
commits or  performs,  or  who h a s  committed or  performed, 
any ac t  of e x p a t r i a t i o n  under  t h e  p r o v i s i o n s  of t h i s  or 
any other A c t  s h a l l  b e  presumed t o  have done so volun-  
t a r i l y ,  b u t  such presumption may be r e b u t t e d  upon a 
showing, by a preponderance of t h e  evidence ,  t h a t  t h e  
ac t  or  ac t s  committed o r  serformedwere n o t  done volun-  
t a r i l y ,  
The 1 . m i g r a t i o n  and N a t i o n a l i t y  A c t  Amendments of 1986, PL 99-653 

a;?proved NOV. 1 4 ,  1986, r e g e a l e d  s e c t i o n  3 4 9 ( b )  b u t  d i d  n o t  e x p r e s s l y  
d e s i g n a t e  s e c t i o n  349 (c  ) -  
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t h e  evidence 

r e m e  Court 
), under t he  

sh c i t i z e n s h i p  by vo lun ta r  

tes  c i t i z e n s h i p ,  See 
4 1 3 ,  1 4 2 1  ( 9 t h  C i r .  1 

V*  985, 
m o  

i s  e v i d e n t  t h a t  Ms,  
e m a d e  a formal d e c l a o ico. A s  b 

t h e  Department have a1 conse- 
s .   such a d e c l a r a t i o n  

two weeks be fo re  she a p p l i e d  f o r  
t w o  days a r she a p p l i e d  f o r  t h  
a f f i d a v i t  t she decided t o  bec 
i n d i c a t i n g  an i n t e r e s t  t o  t r a n s f e  

- 8 /  Sec t ion  349(c )  of t h e  Immigration and N a t i o n a l i t y  A c t ,  Text ,  
supra,  no te  7. 
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The a f f i d a v i t  a l s o  made c lear  t h a t  she r e a l i z e d  she  might have l o s t  
her United Sta tes  c i t i z e n s h i p  b u t  wished t h e  record  t o  show t h a t  
she would l i k e  t o  be a b l e  t o  recover  it one day. She says  it w a s  
t o  h e r  advantage t o  e lect  Mexican c i t i z e n s h i p ;  p l a i n l y  she  d i d  n o t  
b l i n d l y  make t h e  p rosc r ibed  d e c l a r a t i o n  of a l l e g i a n c e  t o  a f o r e i g n  
s t a t e .  

W e  have reviewed t h e  evidence t o  determine whether t h e r e  are 
any factors  t h a t  might r e q u i r e  us  t o  f i n d  lack of i n t e n t  t o  
r e l i n q u i s h  h e r  United States c i t i z e n s h i p ,  W e  f i n d  none, 

I n  her appeal  M s .   cand id ly  revea led  h e r  t r u e  i n t e n t  
i n  1 9 8 4 .  

i 

A t  t h a t  t i m e  I choose [s ic]  t h e  Mexican 
c i t i z e n s h i p  because I understood t h a t  there 
w a s  s o m e  mexican p rope r ty  i n  my name and i f  
I became a U , S .  c i t i z e n  I would l o s e  it, 
and I wanted t o  f i n i s h  my s t u d i e s  and work 
while I l i v e d  i n  Mexico, 

Since  then I was t o l d  t h a t  I do n o t  have 
any proper ty  i n  my name, it w a s  a mis t ake .  
Therefore t h e  advantages I would have as  
a mexican c i t i z e n  are no longer  v a l i d .  

I t  i s  apparent  t o  u s  t h a t  t h e  Deparhnent has  c a r r i e d  i t s  
burden of proving t h a t  MS.  in tended t o  r e l i n q u i s h  h e r  United 
S ta tes  c i t i z e n s h i p  when she made a f o r m a l  d e c l a r a t i o n  of a l l e g i a n c e  
t o  31exico. 

I V  

Upon cons ide ra t ion  of t h e   w e  hereby a f f i r m  t h e  
Department 's determinat ion of 

a 

Alan 'G. James, Chairman 

. i?& Sampas, ivle er  

W 

George1 Taft tfJrV! mber 
- \  




