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A p r i l  14, 1987 

DEPARTMENT OF STATE 

BOARD O F  APPELLATE REVIEW 

I N  THE MATTER OF: R  K  S  

T h i s  is  an appea l  from an  a d m i n i s t r a t i v e  ho ld ing  of t h e  
Department of S ta te  t h a t  a p p e l l a n t ,  R  K  S , 
e x p a t r i a t e d  himself  on January  15,  1973, under t h e  p r o v i s i o n s  
of s e c t i o n  3 4 9 ( a ) ( 1 )  of t h e  Immigration and N a t i o n a l i t y  A c t  by 
o b t a i n i n g  n a t u r a l i z a t i o n  i n  t h e  P h i l i p p i n e s  upon h i s  own 
a p p l i c a t i o n .  - 1/ 

The  Department of Stste ( t h e  "Department") made i t s  
de t e rmina t ion  of loss of n a t i o n a l i t y  on February 18,  1975; t h e  
appea l  was taken on June 20,  1985. The  f i r s t  i s s u e  t o  be 
dec ided  i s  whether t h e  appeal w a s  t aken  w i t h i n  a r ea sonab le  t i m e ,  
a s  p r e s c r i b e d  by t h e  a p p l i c a b l e  r e g u l a t i o n s .  
appea l  w a s  n o t  t ime ly  f i l e d  and w i l l  dismiss it f o r  want of 
j u r i s d i c t i o n .  

W e  f i n d  t h a t  

I 

t h e  

Appel lan t  w a s  born i n  t h e   on   
H i s  f a t h e r  and mother a t  t he  t i m e  of  h i s  b i r t h  were c i t i z e n s  of 
t h e  Uni ted S t a t e s ,  and, a p p e l l a n t ,  t h e r e f o r e ,  a c q u i r e d  t h e  
n a t i o n a l i t y  of t h e  United States.  2/ H i s  p a r e n t s  were educa to r  
s e r v i n g  in-  t h e  P h i l i p p i n e s  under t h z -  United- S t a t e s  C i v i l  Se rvicc 

1/ P r i o r  t o  November 1 4 ,  1986, s e c t i o n  3 4 9 ( a ) ( 1 )  of t he  Immigrat 
and N a t i o n a l i t y  A c t ,  8 U.S.C. 1 4 8 1 ( a ) ( l ) ,  r e a d  as  fo l lows :  
- 

Sec.  349. ( a )  From and a f t e r  t h e  e f f e c t i v e  d a t e  of t h i s  A c t  
a person  who is  a n a t i o n a l  of t h e  United S t a t e s  whether by 
b i k t h  or n a t u r a l i z a t i o n ,  s h a l l  lose  h i s  n a t i o n a l i t y  by 

(1) o b t a i n i n g  n a t u r a l i z a t i o n  i n  a f o r e i g n  
s ta te  upon h i s  own a p p l i c a t i o n ,  . . . 

T h e  Immigration and N a t i o n a l i t y  A c t  Amendments of 1986 
653, approved-November 1 4 ,  1 9 8 6 ,  amended subsec t ion  ( a )  of sect i  
349 by i n s e r t i n g  " v o l u n t a r i l y  performing any of t h e  fo l lowing  ac 
wi th  t h e  i n t e n t i o n  of r e l i n q u i s h i n g  Uni ted S t a t e s  n a t i o n a l 1  t y :  " 
" s h a l l  lose h i s  n a t i o n a l i t y  by". - -  

- 2/ S e c t i o n  1993 of t h e  Revised S t a t u t e s  (1878) read :  
A l l  c h i l d r e n  h e r e t o f o r e  born o r  hereafter born o u t  of t h e  1 
of and j u r i s d i c t i o n  of t h e  Uni ted States,  whose f a t h e r s  w e r  
m a y  be a t  t h e  t i m e  of t h e i r  b i r t h  c i t i z e n s  t h e r e o f ,  are dec 
to-be c i t i z e n s  of t h e  United S ta tes ;  b u t  t h e  r i g h t s  of c i t i  
s h i p  s h a l l  n o t  descend t o  c h i l d r e n  whose f a t h e r s  never  resi 
i n  t h e  United S t a t e s ,  

S e c t i o n  1993 (1878) w a s  r e v i s e d  from t h e  A c t  of A p r i l  1 4 ,  1802, 
S t a t .  153, and t h e  A c t  of February 1 0 ,  1855, 1 0  S t a t .  604. S e c t  
1993 (1878)  w a s  subsequent ly  amended by t h e  A c t  of May 2 4 ,  1934, 
S t a t .  797, and t h e r e a f t e r  r e p e a l e d  by t h e  N a t i o n a l i t y  A c t  of 194  
54 S t a t .  1 1 7 2 .  
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Appel lan t  has  always r e s i d e d  i n  t h e  P h i l i p p i n e s ,  excep t ing  
a p e r i o d  from 1 9 4 0  t o  1 9 4 6 ,  During t h a t  t i m e ,  he a t t e n d e d  h igh  
school  i n  C a l i f o r n i a ,  e n l i s t e d  i n  t h e  U.S, Army ( 1 9 4 2 )  a t  t h e  age 
of 18,  r e c e i v e d  f i g h t e r  p i l o t  t r a i n i n g ,  became an o f f i c e r  i n  t h e  
Army A i r  Corps ( 1 9 4 4 ) ,  and se rved  i n  t h e  A s i a t i c- P a c i f i c  t h e a t e r  
of w a r .  H e  r ece ived  s e v e r a l  m i l i t a r y  awards and d e c o r a t i o n s .  

Following h i s  s e p a r a t i o n  from m i l i t a r y  s e r v i c e  i n  1 9 4 6 ,  appel-  
l a n t  r e t u r n e d  t o  t h e  P h i l i p p i n e s  t o  assist h i s  p a r e n t s  i n  t h e  
development and management of t h e  f ami ly  real  estate holdings  i n  
t h e  mun ic ipa l i t y  of Malabang, p rov ince  of Lanao d e l  Sur .  A f t e r  
h i s  f a t h e a ' s  dea th  i n  1 9 6 3 ,  a p p e l l a n t  took over f u l l  management of * 
t h e  fami ly  p r o p e r t i e s  and t h e  development of o t h e r  a g r i c u l t u r a l  
p r o p e r t i e s  t h a t  he subsequent ly  acqu i r ed .  

Appel lan t  f i l e d  a p e t i t i o n  f o r  P h i l i p p i n e  c i t i z e n s h i p  wi th  
t h e  Court  of F i r s t  I n s t a n c e  of Lanao d e l  Sur i n  January  1968, 
The c o u r t  g r a n t e d  t h e  p e t i t i o n  on October 22, 1 9 7 0 .  

I n  a v i s i t  t o  t h e  American Embassy a t  Manila ( t h e  "Embassy") 
on November 6, 1972 ,  a p p e l l a n t  d i s c u s s e d  h i s  p r o s p e c t i v e  na tu ra-  
l i z a t i o n  i n  the  P h i l i p p i n e s .  According t o  t h e  Embassy r e c o r d s ;  

... he called a t  t h e  Embassy and informed the  
consu la r  o f f i c e r  t h a t  he would l i k e  t o  renounce 
h i s  United S t a t e s  c i t i z e n s h i p ,  The o f f i c e r  urged 
h i m  t o  t h i n k  over t h e  matter c a r e f u l l y ,  because 
such a c t i o n  w a s  a s e r i o u s  and i r r e v e r s i b l e  matter.  
H e  s ta ted t h a t  h e  had done so, and wished t o  re- 
nounce h i s  Uni ted States c i t i z e n s h i p  a t  t h e  behest 
of t h e  P h i l i p p i n e  a u t h o r i t i e s  i n  connec t ion  wi th  
t h e  a p p l i c a t i o n  f o r  n a t u r a l i z a t i o n  he had made, 
H e  w a s  t hen  g iven  a le t te r  s t a t i n g  t h a t  a t  t he  
t i m e  he o b t a i n e d  n a t u r a l i z a t i o n  i n  a f o r e i g n  
state,  he would a u t o m a t i c a l l y  lose h i s  Uni ted 
S ta tes  c i t i z e n s h i p  under S e c t i o n  3 4 9 ( a ) ( 1 )  of t h e  
Immigration and N a t i o n a l i t y  A c t  of 1952, as  
amended, N o  f u r t h e r  a c t i o n  on h i s  p a r t  would be 
requ i r e  d . 

During t h e  cou r se  of t h e  i n t e rv i ew,  he  i s  a lso  s a i d  t o  have 
informed t h e  consu la r  o f f i c e r  of h i s  r e l u c t a n c e  t o  d i v e s t  h imself  
of Uni ted S t a t e s  n a t i o n a l i t y  b u t  t h a t  he  w a s  a c q u i r i n g  P h i l i p p i n e  
c i t i z e n s h i p  because of h i s  long r e s i d e n c e  i n  t h e  P h i l i p p i n e s  and 
t o  sa feguard  h i s  p r o p e r t y  i n t e r e s t s  i n  t h e  P h i l i p p i n e s .  The 
impending t e rmina t ion  of t h e  P a r i t y  Amendment t o  t h e  P h i l i p p i n e  
C o n s t i t u t i o n  on July  3, 1974, he  be l i eved ,  would s u b j e c t  h i s  
f a m i l y ' s  r ea l  estate  p r o p e r t i e s  
i n  f a v o r  of t h e  P h i l i p p i n e  Government. 

t o  e s c h e a t  or  r e v e r s i o n  proceedings  
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The s o- c a l l e d  P a r i t y  Amendment t o  t h e  P h i l i F p i n e  C o n s t i t u t l c  
t o  which a p p e l l a n t  referred, w a s  a n  Ordinance  appended t o  t h e  
C o n s t i t u t i o n ,  as of September 18 ,  1 9 4 6 .  I t  e x p r e s s l y  e x t e n d e d  t o  
U n i t e d  States  c i t i z e n s  a n d  t o  b u s i n e s s  e n t e r p r i s e s  owned or  c o n t i t ) ,  
by Uni ted  States  c i t i z e n s  t h e  p r i v i l e g e  t o  a c q u i r e  and e x p l o i t  
a g r i c u l t u r a l  l a n d s  of t h e  p u b l i c  domain, and o t h e r  n a t u r a l  resourcl 
of t h e  P h i l i p p i n e s ,  a n d  t o  o p e r a t e  p u b l i c  u t i l i t i e s .  A s  o r i g i n a l l ,  
drafted,  t h e  P h i l i p p i n e  C o n s t i t u t i o n  r e s e r v e d  these p r i v i l e g e s  t o  
F i l i p i n o s  and  e n t i t i e s  owned or c o n t r o l l e d  by them. 
Amendment p r e s c r i b e d  t h a t  t h e  p r i v i l e g e s  would " i n  no  case" extent1 
beyond J u l y  3, 1 9 7 4 .  - 3 /  

o b t a i n e d  a Uni ted  S t a t e s  p a s s p o r t  t h a t  w a s  v a l i d  t o  1977. 

T h e  P a r i t y  

A p p e l l a n t  r e t u r n e d  t o  t h e  Embassy on November 29, 1 9 7 2 ,  and 

- 3 /  On August 1 7 ,  1 9 7 2 ,  t h e  P h i l i p s i n e  Supreme Court  i n  Repub l i c  ( 1 1  

t h e  P h i l i p p i n e s  and/or  t h e  S o l i c i t o r  G e n e r a l  v. W i l l i a m  H.  Quasha, 
Supreme Cour t  R e p o r t s  Annota ted  160 ( 1 9 7 2 ) ,  de te rmined  t h e  scopf 

a n d  d u r a t i o n  of t h e  r i g h t s  a c q u i r e d  by American c i t i z e n s  and c o r -  
p o r a t i o n s  c o n t r o l l e d  by them under  t h e  P a r i t y  Amentment. 

w i t h  improvements t h e r e o n  i n  Makat i ,  p r o v i n c e  of R i z a l ,  s o u g h t  J. 

d e c l a r a t i o n  of h i s  r i g h t s  u n d e r  t h e  P a r i t y  Amendment. H e  con tend( ,  
t h a t  h i s  a c q u i s i t i o n  of such  p r i v a t e  p r o p e r t y  w a s  v a l i d  and t h a t  
t h e  ownership of such p r i v a t e  p r o p e r t y  d u r i n g  t h e  e f f e c t i v i t y  of 
t h e  P a r i t y  Amendment c o n t i n u e d  even beyond J u l y  3 ,  1974, when t h e  
amendment ceased t o  be e f fec t ive ,  

Quasha,  a Uni ted  S ta t e s  c i t i z e n ,  who owned a parcel  of l a n d  

The c o u r t  s t a t e d  t h a t  t h e  ? a r i t y  Amendment gave  no r i g h t  t o  
U n i t e d  S t a t e s  c i t i z e n s  t o  v a l i d l y  a c q u i r e  ownership  of p r i v a t e  
a g r i c u l t u r a l  l a n d  i n  t h e  P h i l i p p i n e s .  However, t h e  c o u r t  s a i d ,  e v '  
assuming such a c q u i s i t i o n  of p r iva t e  a g r i c u l t u r a l  l a n d  as  v a l i d  aril' 

c o n s t i t u t i o n a l ,  t h e  r i g h t s  of U n i t e d  S t a t e s  c i t i z e n s  e x p i r e d  on 
J u l y  3,  1 9 7 4 ,  T h e  c o u r t  d e c l a r e d  t h a t  under  t h e  P a r i t y  Amendment 
c i t i z e n s  of t h e  Uni ted  S t a t e s  and  c o r p o r a t i o n s  and  b u s i n e s s  e n t e r -  
p r i s e s  owned or c o n t r o l l e d  by them c o u l d  n o t  a c q u i r e  and  own, exct.1 
i n  cases of h e r e d i t a r y  s u c c e s s i o n ,  p r i v a t e  a g r i c u l t u r a l  l a n d s  i n  i t  

P h i l i p p i n e s ,  and  t h a t  a l l  o ther  i i g h t s  a c q u i r e d  by them under  t h e  
P a r i t y  Amendment would e x p i r e  on J u l y  3 ,  1 9 7 4 .  
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On January 15, 1973, b e f o r e  a judge of t h e  Court  of F i r s t  

4/ The 
I n s t a n c e  of Lanao d e l  Sur,  a p p e l l a n t  subscr ibed-and  swore t o  an 
o a t h  of a l l e g i a n c e  t o  t h e  Republ ic  of t h e  P h i l i p p i n e s .  
t a k i n g  of t h e  o a t h  completed t h e  n a t u r a l i z a t i o n  proceediEgs.  
Appellant  w a s  admi t ted  a s  a c i t i z e n  of t h e  P h i l i p p i n e s  and g iven  
a ce r t i f i ca te  of n a t u r a l i z a t i o n ,  T h e r e a f t e r ,  he informed t h e  
Embassy of h i s  newly a c q u i r e d  P h i l i p p i n e  c i t i z e n s h i p ,  and 
su r r ende red  h i s  United S t a t e s  p a s s p o r t  f o r  c a n c e l l a t i o n .  

The Embassy prepared ,  on November 15, 1974 ,  a c e r t i f i c a t e  of 
loss of United S t a t e s  n a t i o n a l i t y  i n  a p p e l l a n t ' s  name, i n  compliance 
wi th  t h e  p r o v i s i o n s  of s e c t i o n  358 of t h e  Immigration and N a t i o n a l i t y  
A c t .  5/ The Embassy c e r g i f i e d  t h a t  a p p e l l a n t  a c q u i r e d  United S t a t e s  , 
n a t i o n x l i t y  by v i r t u e  of h i s  b i r t h  i n  t h e  P h i l i p p i n e s  t o  United 
S ta tes  c i t i z e n  p a r e n t s ,  o b t a i n e d  n a t u r a l i z a t i o n  i n  t h e  P h i l i p p i n e s  
upon h i s  own a p p l i c a t i o n ,  and the reby  e x p a t r i a t e d  himself  under t h e  
p r o v i s i o n s  of s e c t i o n  349 (a )  (1) of t h e  Immigration and N a t i o n a l i t y  
A c t .  

- 4/ Appel lan t  took t h e  fo l lowing  o a t h  of a l l e g i a n c e :  

I,   solemnly swear t h a t  I 
renounce a b s o l u t e l y  and f o r e v e r  a l l  a l l e g i a n c e  and f i d e l i t y  
t o  any f o r e i g n  p r i n c e ,  p o t e n t a t e ,  state. or sove re ign ty ,  and. 
p a r t i c u l a r l y  t o  the  Uni ted S ta tes  of America of which a t  
t h i s  time I a m  a s u b j e c t ;  t h a t  I w i l l  s uppor t  and defend 
t h e  C o n s t i t u t i o n  of t h e  P h i l i p p i n e s  a n d - t h a t  I w i l l  obey 
t h e  laws-, l e g a l  o r d e r s  and dec rees  promulgated by t h e  du ly  
c o n s t i t u t e d  a u t h o r i t i e s  of t h e  Republ ic  of t h e  P h i l i p p i n e s ,  
and I hereby d e c l a r e  t h a t  I recogndze and a c c e p t  t h e  
supreme a u t h o r i t y  of t h e  P h i l i p p i n e s  and w i l l  ma in t a in  t r u e  
f a i t h  and a l l e g i a n c e  t h e r e t o  and t h a t  I impose t h i s  ob l iga-  
t i o n  upon myself v o l u n t a r i l y  w i thou t  mental  r e s e r v a t i o n  or  
purpose of evas ion .  
SO HELP ME GOD. 

- 5/ Sec t ion  358 of t h e  Immigration and N a t i o n a l i t y  A c t ,  8 U.S.C. 1501 ,  
r e a d s  as  follows: 

Sec,  358. Whenever a d ip loma t i c  or  c o n s u l a r  o f f icer  of t h e  United 
S ta tes  h a s  r ea son  t o  b e l i e v e  t h a t  a person  whi le  i n  a f o r e i g n  s ta te  has 
l o s t  h i s  Uni ted S t a t e s  n a t i o n a l i t y  under any p r o v i s i o n  of c h a p t e r  3 of 
t h i s  t i t l e ,  or  under any p r o v i s i o n  of c h a p t e r  I V  of t h e  N a t i o n a l i t y  A c t  
of 1940, as  amended, he s h a l l  c e r t i f y  t h e  f ac t s  upon which such b e l i e f  
i s  based t o  t h e  Department of S t a t e ,  i n  w r i t i n g ,  under r e g u l a t i o n s  
p r e s c r i b e d  by t h e  S e c r e t a r y  of Sta te .  I f  t h e  r e p o r t  of t h e  diplonaptic 
or consu la r  o f f i c e r -  i s  approved by t h e  S e c r e t a r y  of S t a t e ,  a copy -of 
t h e  c e r t i f i c a t e  s h a l l  be  forwarded t o  t h e  At torney  General ,  f o r  h i s  
informat ion,  and t h e  d ip loma t i c  or c o n s u l a r  o f f i c e  i n  which t h e  r e p o r t  
w a s  made s h a l l  be d i r e c t e d  t o  forward a copy of t h e  c e r t i f i c a t e  t o  t h e  
person  t o  whom it relates .  
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.. , 
t h e  ce r t i  ica te  on February 18,  1 9  

approval c o n s t i t u t i n g -a n  admin i s t r a t ive  holding of loss of n a t i  
a l i t y  from which an appeal ,  proper ly  and t imely f i l e d ,  may be t 
t o  t h i s  Board, T h e  Embassy forwarded a copy of t h e  approved ce 
f i c a t e  of loss  of n a t i o n a l i t y  t o  a p p e l l a n t  by le t te r  da ted  Marc 
1975, and informed him of h i s  r i g h t  of appeal t o  t h e  Board of. 
Appel la te  Review, The r e v e r s e  s i d e  of t h e  c e r t i f i c a t e  conta ine  
information on appeal procedures.  

from t h e  Department's determinat ion of loss of n a t i o n a l i t y ,  H e  
contends t h a t  he was consfrained t o  o b t a i n  n a t u r a l i z a t i o n  i n  t h  
Ph i l ipp ines  i n  1973 because of t h e  consequences t h a t  would ensu 
w i t h  r e s p e c t  t o  h i s  r e a l  estate holdings and proper ty  i n t e r e s t s  
he  were n o t  a Ph i l ipp ine  c i t i z e n ,  when t h e  P a r i t y  Amendment t o  
Ph i l ipp ine  Const i tu t ion -would  e x p i r e  ( J u l y  3, 1 9 7 4 )  .) H e  a lso c 
tends  t h a t  he d i d  n o t  in t end  t o  r e l i n q u i s h  h i s  United S t a t e s  c i  
s h i p  by obta in ing  n a t u r a l i z a t i o n .  

I1 

On June 30, 1985, t e n  yea r s  l a t e r ,  a p p e l l a n t  e n t e r e d  t h i s  

A t  t h e  o u t s e t ,  we  a r e  confronted with t h e  ques t ion  of t h e  
t i m e l i n e s s  of t h e  appeal ,  I f  t h e  appeal w a s  n o t  f i l e d  wi th in  t h  
p resc r ibed  pe r iod  of t i m e ,  t h e  Board would l ack  j u r i s d i c t i o n  t o  
consider  t h e  c a s e ,  The c o u r t s  have c o n s i s t e n t l y  h e l d  t h a t  t h e  
tak ing  of an appeal wi th in  t h e  p resc r ibed  t i m e  l i m i t a t i o n  i s  man 
t o r y  and j u r i s d i c t i o n a l .  6/ 

Under e x i s t i n g  r e g u l a t i o n s  of t h e  Department, t h e  t i m e  l i m i  
f i l i n g  an appeal i s  one year  a f t e r  approval of t h e  c e r t i f i c a t e  o 
loss of n a t i o n a l i t y ,  7/ The r e g u l a t i o n s  r e q u i r e  t h a t  an appeal 
f i l e d  a f t e r  one year  be denied u n l e s s  t h e  Board determines f o r  
cause shown t h a t  t h e  appeal  could no t  have been f i l e d  wi th in  on 
a f te r  approval of t h e  c e r t i f i c a t e ,  8/ These r e g u l a t i o n s ,  howe 
were promulgated on November 30,  197?f, and w e r e  n o t  i n  force i n  
a t  t h e  t i m e  t h e  Department approved t h e  c e r t i f i c a t e  of loss of 
n a t i o n a l i t y  t h a t  w a s  i s s u e d  here.  

p rov i s ion  : 

- 

The 1975 r e g u l a t i o n s  on f i l i n g  an appeal  had t h e  following 

6/ See United S t a t e s  v. Robinson, 361 U.S. 220 ( 1 9 6 0 ) ;  Cos te l lo  

7/ Sec t ion  7 ,5 (b )  of T i t l e  22, code of Federa l  Regulations,  22 CF 
7 . 5 ( b ) .  

8/ Sec t ion  7 , 5 ( a )  of T i t l e  22, code of Federal  Regulations,  22 CF 
7 . 5 ( a ) .  

- 
United S t a t e s ,  365 U . S .  265 (1 9 6 1 ) .  
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A person who contends  t h a t  t h e  Department 's  
a d m i n i s t r a t i v e  ho ld ing  of loss  of n a t i o n a l i t y  
or  e x p a t r i a t i o n  i n  h i s  -case i s  c o n t r a r y  t o  
l a w  or f a c t  s h a l l  be  e n t i t l e d ,  upon w r i t t e n  
r e q u e s t  made wi th in  a r ea sonab le  t i m e  a f t e r  
r e c e i p t  of n o t i c e  of such ho ld ing ,  t o  appea l  
t o  t h e  Board of Appel la te  R e v i e w .  9/ - 

I t  i s  g e n e r a l l y  recognized  t h a t  a change i n  r e g u l a t i o n s  shor-  
t e n i n g  a l i m i t a t i o n  pe r iod ,  a s  e x i s t i n g  r e g u l a t i o n s  p r e s c r i b e ,  
oper-ates p r o s p e c t i v e l y ,  i n  t h e  absence of an exp res s ion  of i n t e n t  
t o  t h e  c o n t r a r y ,  I f  a r e t r o s p e c t i v e  e f f e c t  were g iven ,  an i n j u s t i c e  
might r e s u l t  or a r i g h t  t h a t  w a s  v a l i d l y  acqu i r ed  under former 
r e g u l a t i o n s  might be d i s t d r b e d .  I n  t h e  c i rcumstances ,  we c o n s i d e r  
t h e  l i m i t a t i o n  i n  effect i n  1975 t o  govern i n  t h e  i n s t a n t  case, and 
n o t  t h e  c u r r e n t  l i m i t a t i o n  of one y e a r  a f t e r  approva l  of t h e  
cer t i f ica te  of los s  of n a t i o n a l i t y .  

of n a t i o n a l i t y  is c o n t r a r y  t o  ' l a w  or f ac t ,  is  r e q u i r e d  t o  t a k e  a n  
appea l  f r o m  such ho ld ing  w i t h i n  a r ea sonab le  t i m e  af ter  r e c e i p t  of 
n o t i c e  of t h e  ho ld ing ,  I f  t h e  appea l  i s  n o t  i n i t i a t e d  w i t h i n  a 
r ea sonab le  t i m e ,  t h e  appea l  would be  b a r r e d  by t h e  passage of t i m e  
and t h e  Board would have no a l t e r n a t i v e  b u t  t o  d i smis s  it f o r  l a c k  
of j u r i s d i c t i o n .  The l i m i t a t i o n  of " wi th in  a r ea sonab le  t i m e "  i s  
fundamental  t o  t h e  Board 's  e x e r c i s e  of j u r i s d i c t i o n  i n  t h i s  case. 10/ 

The de t e rmina t ion  of what c o n s t i t u t e s  a r ea sonab le  t i m e  depends 
on t h e  f a c t s  and c i rcumstances  i n  a p a r t i c u l a r  case, Chesapeake and 
Ohio Railway v, Martin,  283 U.S. 209 (1931) .  Genera l ly ,  a r ea sonab ie  
t i m e  means reasoZX€E-under t h e  c i r cums tances ,  I t  has  been h e l d  t o  
mean a s  soon as c i rcumstances  w i l l  p e rmi t ,  and wi th  such prompeitude 
as  t h e  s i t u a t i o n  of t h e  p a r t i e s  and t h e  c i rcumstances  of t h e  case 
w i l l  allow. T h i s  does n o t  mean, however, t h a t  a p a r t y  be allowed t o  
de t e rmine% tim s u i t a b l e  t o  himself  .'I I n  re Roney, 139 F.2d 
175, 1 7 7  (1943) .  What i s  a r ea sonab le  S m e - a m a k e s  i n t o  account  
t h e  r ea son  f o r  t h e  de lay ,  whether t h e  d e l a y  i s  i n j u r i o u s  t o  another  
p a r t y ' s  i n t e r e s t ,  and t h e  i n t e r e s t s  i n  t h e  repose ,  s t a b i l i t y ,  and 
f i n a l i t y  of t h e  prior d e c i s i o n .  Ashf-ord v. S t e u a r t .  657 F.2d 1053, 

+ 

Thus, a person,* contends that the Department 's  ho ld ing  of loss 

_. 

1055 ( 9 t h  C i r .  1381) .  See a l s o  L a i r s e y  - v, Advance Abrasives Co. ,  

- 9/ S e c t i o n  5 0 . 6 0  of T i t l e  22 ,  Code of F e d e r a l  Regula t ions  (1967-19791,  
2 2  CFR 50,60, 
- 10/ The Attorney Genera l  i n  an op in ion  r ende red  i n  t h e  c i t i z e n s h i p  
case of Claude Cartier  i n  1973 s t a t e d :  

The S e c r e t a r y  of S t a t e  d i d  n o t  c o n f e r  upon t h e  Board t h e  
power.. . to r ev i ew a c t i o n s  taken  long  ago. 2 2  CFR 50.60, 
t h e  j u r i s d i c t i o n a l  b a s i s  of t h e  Board, r e q u i r e s  s p e c i f i c a l l y  
t h a t  t h e  appea l  t o  t h e  Board be made w i t h i n  a r ea sonab le  
t i m e  a f t e r  t h e  r e c e i p t  of a n o t i c e  from t h e  S t a t e  Department 
of an a d m i n i s t r a t i v e  ho ld ing  of loss  of n a t i o n a l i t y  or 
e x p i r a t i o n .  

O f f i c e  of At torney General ,  Washington, D.C. F i l e :  C0-349-P, 
February 7, 1 9 7 2 .  
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542 F.2d 928, 9 4 0  ( 5 t h  C i r .  1 9 7 6 ) ,  c i t i n g  11 Wright & Miller, 
Federal Practice and Procedure  s e c t i o n  2866 228-229: ' 

'What c o n s t i t u t e s  r ea sonab le  t i m e  must of 
n e c e s s i t y  depend upon t h e  f a c t s  i n  each 
i n d i v i d u a l  case. The c o u r t s  c o n s i d e r  
whether t h e  p a r t y  opposing t h e  motion h a s  
been p r e j u d i c e d  by t h e  de l ay  i n  seek ing  
r e l i e f  and they  c o n s i d e r  whether t h e  
moving p a r t y  had some good r eason  f o r  h i s  
f a i l u r e  t o  t a k e  a p p r o p r i a t e  a c t i o n  sooner .  

Here, a s  w e  have seen, t h e  Embassy forwarded t o  a p p e l l a n t ,  
March 11, 1975, a copy of t h e  c e r t i f i c a t e  of loss of n a t i o n a l i t  
and informed him of h i s  r i g h t  t o  t a k e  an appea l  f r o m  t h e  Depart  
adve r se  d e c i s i o n  t o  t h i s  Board. On t h e  reverse of t h e  cer t i f ic  
there w a s  a l so  p r i n t e d  in format ion  about  appea l  p rocedures .  Ap 
l a n t  d i d  n o t  e n t e r  an  appea l  u n t i l  June 20 ,  1985. 

Appel lan t  r ecogn ized  t h a t  c o n s i d e r a b l e  t i m e  h a s  e l a p s e d  s i n  
t h e  'Department I s  de te rmina t ion  of loss of Uni ted States  c i t i z e n s  
H e  exp la ined  t h e  de lay ,  i n  h i s  l e t te r  of appeal ,  as  fo l lows:  

... The unders igned  a p p e l l a n t  h a s  always been under 
t h e  hones t  impress ion t h a t  s i n c e  I never  had t h e  
i n t e n t i o n  t o  r e l i n q u i s h  my U.S. c i t i z e n s h i p  t h e r e  
would be no need f o r  me t o  make an  appea l .  I t  w a s  
on ly  when I and my w i f e  t ravelled t o  t h e  Uni ted 
S t a t e s  l a s t  A p r i l  1984 t h a t  I became aware of t h e  
need fo r  m e  t o  t a k e  s t e p s  t o  c l a r i f y  my U . S .  c i t i -  
zenship.  During t h e  c l e a r i n g  p r o c e s s  i n  t h e  M i a m i  
a i r p o r t  my a t t e n t i o n  w a s  called by t h e  p o r t  
immigration o f f i c e r  I checked through as my wife  
who is an American c i t i z e n  had t o  s e p a r a t e  f rom 
m e  t o  p a s s  t h e  g a t e  reserved f o r  incoming passen-  
g e r s  who are American c i t i z e n s  w h i l e  t h e  under-  
s igned  had t o  j o i n  incoming f o r e i g n e r s .  I t  w a s  i n  
t h i s  i n c i d e n t  t h a t  I had been adv i sed  t o  c l a r i f y  
my s t a t u s  as a U.S. c i t i z e n .  Upon ou r  r e t u r n  t o  
t h e  P h i l i p p i n e s  f r o m  t h i s  t r i p  I came p e r s o n a l l y  
t o  t h e  U.S. Embassy in Manila i n  June 3 ,  1985 f o r  
t h e  sole purpose of c l a r i f y i n g  my s t a t u s  a s  a 
U.S. c i t i z e n  as  I planned t o  t r a v e l  a g a i n  t o  the  
Uni ted States  s h o r t l y .  Then and t h e r e  I came t o  
l e a r n  f o r  t h e  f i r s t  time t h a t  an appea l  w a s  
neces sa ry  fo r  rue t o  c l a r i f y  my s t a t u s  and f o r  t h e  
purpose of removing any doubt r e g a r d i n g  my U.S .  
c i t i z e n s h i p ,  hence t h i s  appea l .  

Appel lan t  a l so  asserted, i n  a l e t t e r  t o  t h e  Board, da t ed  
December 4 ,  1985, t h a t  t h e  s e c u r i t y  c o n d i t i o n s  i n  t h e  area, wher 
he l i v e d  and t h e  f ami ly  p r o p e r t y  i n t e r e s t s  w e r e  l o c a t e d ,  hampere 
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h i s  a b i l i t y  t o  make an appea l  ea r l i e r .  H e  s t a t e d  t h a t ,  commencing in 
1 9 7 1 ,  h e  f a c e d  overwhelming problems of how t o  be able t o  s u r v i v e  
i n  t h e  f a c e  of cont inuous  v io l ence  and s e r i o u s  t h r e a t s  t o  peace and 
o r d e r .  H e  s a i d  t h a t  dur ing  t h e  p e r i o d  from t h e  t i m e  mart ial  l a w  
was imposed i n  t h e  P h i l i p p i n e s  i n  September 1972, u n t i l  it was l i f t e d  
i n  January 1981, h i s  t i m e  w a s  occupied '@by both  d i r e c t  and i n d i r e c t  
a t t a c k "  on t h e  fami ly  p r o p e r t i e s ,  and t h a t  h i s  concern about  
s u r v i v a l  w a s  aggrava ted  by t h e  f a c t  " t h a t  a s  f o r e i g n e r s  w e  l i v e d  
i n  t h e  center  of p u r e l y  Fil ipino-Muslim Community a t  a time and 
dur ing  a p e r i o d  where duly c o n s t i t u t e d  a u t h o r i t i e s  were s e r i o u s l y  
t h r e a t e n e d  i n  p r e s e r v i n g  t h e  majes ty  of t h e  l a w . "  These u n c e r t a i n  
cond i t i ons ,  he  s a i d ,  "had immensely c o n t r i b u t e d  t o  t h e  occupa t ion  of 
my t i m e  t o  ever t h i n k  of f" i ing an appea l  r ega rd ing  my U . S .  c i t i -  
zenship.  It 

I 

I t  is  a p p e l l a n t ' s  c o n t e n t i o n  t h a t  he f i l e d  h i s  appea l  w i t h i n  a 
r ea sonab le  t h e .  I n  a l e t t e r  da t ed  November 25, 1986, which he  
desc r ibed  a s  a r e p l y  t o  t h e  Department 's  b r i e f  i n  h i s  appea l ,  he  
submit ted t h a t  t h e  computation of a r ea sonab le  t i m e  w i th in  which t h e  
appea l  w a s  t o  be f i l e d  t l should s t a r t  f r o m  t h e  d a t e  I became aware 
of t h e  q u e s t i o n  about  my U . S .  c i t i z e n s h i p  which i n  t h i s  case 
happened on t h a t  i n c i d e n t  of A p r i l  1984 a t  t h e  M i a m i  a i r p o r t . "  A s  
a consequence, he  argued t h a t  t h e  appea l  he  f i l e d  i n  June 1985 had 
been w i t h i n  a r ea sonab le  t i m e .  

W e  do n o t  f i n d  a p p e l l a n t ' s  r e a s o n s  f o r  t h e  de l ay  or h i s  c o n t e n t i o n  
t h a t  t h e  appea l  w a s  t aken  wi th in  a r ea sonab le  t i m e  p e r s u a s i v e .  I n  
t h e  f i r s t  p l ace ,  w e  believe t h a t  a p p e l l a n t  w a s  aware of or should  
have been aware of h i s  loss  of Uni ted S t a t e s  c i t i z e n s h i p  when he 
a c q u i r e d  P h i l i p p i n e  c i t i z e n s h i p .  The ev idence  of r e c o r d  shows t h a t  
p r i o r  t o  a p p e l l a n t ' s  n a t u r a l i z a t i o n  in t h e  P h i l i p p i n e s ,  a c o n s u l a r  
o f f i c e r  a t  t h e  Embassy informed a p p e l l a n t  t h a t  he would lose h i s  
United S t a t e s  c i t i z e n s h i p  s t a t u s  w e r e  he t o  fol low through wi th  h i s  
n a t u r a l i z a t i o n  a s  a P h i l i p p i n e  c i t i z e n ,  Appel lan t  w a s  p u t  on n o t i c e  
of h i s  impending loss  of United States c i t i z e n s h i p .  A l s o ,  when 
a p p e l l a n t  w a s  n a t u r a l i z e d  he  took an o a t h  of a l l e g i a n c e  t o  t h e  
P h i l i p p i n e s ,  whereby he  solemnly swore t h a t  he  renounced " a b s o l u t e l y  
and forever a l l  a l l e g i a n c e  and f i d e l i t y "  t o  t h e  United States ,  
Furthermore,  t h e  approved c e r t i f i c a t e  of loss  of n a t i o n a l i t y  t h a t  
w a s  s e n t  t o  a p p e l l a n t  i n  March 1975, s tated he  had e x p a t r i a t e d  him- 
self by o b t a i n i n g  n a t u r a l i z a t i o n  in t h e  P h i l i p p i n e s .  That  a p p e l l a n t  
w a s  aware of h i s  loss of United S t a t e s  c i t i z e n s h i p  can h a r d l y  be 
doubted.  It, t h e r e f o r e ,  is a l l  t h e  more d i f f i c u l t  t o  unders tand  why 
a p p e l l a n t  found it neces sa ry  i n  June 1985, a s  he  stated,  t o  c l a r i f y  
h i s  Uni ted S t a t e s  c i t i z e n s h i p  s t a t u s  a t  t h e  Embassy. 

With r e s p e c t  t o  a p p e l l a n t ' s  a s s e r t i o n  t h a t ,  on t h e  occas ion  
of h i s  v i s i t  t o  t h e  Embassy in June 1985, he l e a r n e d  "for t h e  first 
t i m e "  t h a t  an appea l  was necessary  t o  c l a r i f y  h i s  s t a t u s  and remove 
any doubt r ega rd ing  h i s  United States  c i t i z e n s h i p ,  t h e  r e c o r d  shows, 
a s  we have noted,  t h a t  t h e  Embassy on March 11, 1975, s e n t  a p p e l l a n t  

h 
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.. 
h i s  c e r t i f i c a t e  of loss of n a t i o n a l i t y  and informed him of h i s  r iq t l t  
t o  appea l  t h a t  de te rmina t ion  t o  t h e  Board. Furthermore,  t h e  l eve r : , [  
of  t h e  ce r t i f i ca te  con ta ined  p r i n t e d  i n s t r u c t i o n s  r e l a t i n g  t o  appe,li 
procedures .  The i n s t r u c t i o n s  p o i n t e d  o u t  t h a t  any ho ld ing  o f  loss 1 

United S t a t e s  n a t i o n a l i t y  may be appea led  t o  t h e  Board of  Appellate, 
Review, c i t e d  t h e  governing f e d e r a l  r e g u l a t i o n s ,  i n d i c a t e d  how t h e  
appea l  should be submit ted,  and where a d d i t i o n a l  in format ion  about 
appea l s  and t h e  p r o v i s i o n s  of  t h e  Federal r e g u l a t i o n s  might be 
ob ta ined .  

Assuming s e c u r i t y  c o n d i t i o n s  p r e v a i l i n g  i n  t h e  P h i l i p p i n e s  w e i t  

as desc r ibed  by a p p e l l a n t ,  w e  do n o t  believe t h a t  t h e  e x i s t e n c e  of 
such c o n d i t i o n s  would p rec lude  him from t a k i n g  up t h e  m a t t e r  o f  a n  
appea l  w i t h  t h e  Embassy o r ' by  w r i t i n g  t o  t h i s  Board w i t h i n  a 
r ea sonab le  pe r iod  of  t i m e  a f t e r  r e c e i p t  of t h e  Department 's  holdin(!  
of  loss of n a t i o n a l i t y  i n  1975, i f  he so in tended .  Though 
a p p e l l a n t  mainta ined t h a t  he l e a r n e d  " f o r  t h e  f i r s t  t i m e "  of  t h e  
n e c e s s i t y  of  t a k i n g  an appea l  i n  June 1985, w e  do n o t  accep t  t h i s  
c o n t e n t  i on .  

I t  i s  beyond d i s p u t e  t h a t  a p p e l l a n t  pe rmi t t ed  a s u b s t a n t i a l  
p e r i o d  of t i m e  t o  e l a p s e  b e f o r e  t a k i n g  a n  appea l .  The record shows 
t h a t  t h e  appea l  w a s  n o t  f i l e d  w i t h  t h i s  Board u n t i l  June 2 0 ,  1985, 
t e n  y e a r s  a f t e r  t h e  Depar tment ' s  de t e rmina t ion  of  loss of n a t i o n a l i t  
There i s  no r e c o r d  o f  any i n t e r e s t  by a p p e l l a n t  i n  r e - e s t a b l i s h i n g  
h i s  c l a i m  t o  United States c i t i z e n s h i p  p r i o r  t o  h i s  v i s i t  t o  t h e  
Embassy on June 3, 1985. I n  o u r  view, h i s  f a i l u r e  t o  t a k e  any ac t i t  .'; 
b e f o r e  t h e n  demonstra tes  convinc ing ly  t h a t  h i s  de l ay  i n  s eek ing  
appea l  w a s  unreasonable .  
" reasonable  t i m e "  as  used i n  t h e  r e g u l a t i o n s  may be, w e  do n o t  
b e l i e v e  t h a t  such language contempla tes  a d e l a y  of t e n  y e a r s  i n  
t a k i n g  an appea l .  

T 

Whatever t h e  meaning of t h e  t e r m  

The r a t i o n a l e  fo r  g i v i n g  a r ea sonab le  t i m e  t o  appea l  an adverst. 
d e c i s i o n  i s  t o  a l low a p p e l l a n t  s u f f i c i e n t  t i m e  t o  assert h i s  or her 
c o n t e n t i o n s  t h a t  t h e  Depar tment ' s  ho ld ing  o f  loss of  n a t i o n a l i t y  i s  
c o n t r a r y  t o  l a w  o r  fac t .  I t  i s  in tended  t o  compel one t o  t a k e  such 
a c t i o n  when t h e  r e c o l l e c t i o n  o f  e v e n t s  upon which t h e  appea l  i s  
grounded i s  f r e s h  i n  t h e  minds of t h e  p a r t i e s  involved.  I t  i s  
clear t h a t  a p p e l l a n t  had ample o p p o r t u n i t y  t o  t a k e  an appea l  p r i o r  
t o  1985. The p e r i o d  of a r ea sonab le  t i m e  commences t o  run wi th  
a p p e l l a n t ' s  r e c e i p t  of  t h e  ho ld ing  of  loss o f  n a t i o n a l i t y  i n  1975, 
and n o t ,  a s  a p p e l l a n t  ma in t a in s ,  i n  A p r i l  1984, when, he s a i d ,  he 
became aware of  t h e  need t o  c l a r i f y  h i s  Uni ted States c i t i z e n s h i p  
s t a t u s .  I n  ou r  op in ion ,  a p p e l l a n t ' s  de l ay  o f  t e n  y e a r s  i n  t a k i n g  ail 

appea l  w a s  unreasonable  i n  t h e  c i rcumstances  of t h i s  case. 
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On c o n s i d e r a t i o n  of  t h e  fo rego ing ,  w e  are unable t o  conclude t h . 1  

t h e  appea l  w a s  t aken  w i t h i n  a r ea sonab le  time a f t e r  r e c e i p t  of  t h e  
Depar tment ' s  a d m i n i s t r a t i v e  ho ld ing  of  loss of  n a t i o n a l i t y .  W e  f i n ( ]  
t h e  appea l  t i m e  b a r r e d ,  and, a s  a consequence,  t h e  Board i s  without 
j u r i s d i c t i o n  t o  cons ide r  t h e  case. The appea l  i s  hereby dismissed 
f o r  want o f  j u r i s d i c t i o n .  
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Given our d i s p o s i t i o n  of the c a s e ,  we do n o t  reach  t h e  
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Edward G. Misey,  Member 

' Gerald k.'Rosen, Member 




