
January 5, 1987 

DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

IN THE MATTER OF: D  L  

This is an appeal from an administrative determination of the 
Department of State that appellant, D  L ,  expatriated 
herself on August 2, 1982 under the provisions of section 349(a)(2 
of the Immigration and Nationality Act by making a formal declara- 
tion of allegiance to Mexico, - 1/ 

The threshold issue presented by the appeal is whether it was 
filed within the limitation prescribed by the applicable federal 
regulations. We find the appeal barred by the passage of time and 
therefore must dismiss it for lack of jurisdiction. 

I 

I 

Ms. L  was born at  
Since her father was a United States citizen, she acquired United 
States nationality at birth, Having been born in Mexico, she also 
acquired Mexican citizenship at birth. Appellant was extensively 

- 1/ Prior to November 14, 1986,'section 349(a)(2) of the Immigra- 
tion and Nationality Act, 8 U , S . C .  1491(a)(2), read as follows: 

Sec. 349. (a) From and after the effective date of this Act 
a person who is a national of the United States whether by birth 
or naturalization, shall lose-his nationality by -- 

. * I  

(2) taking an oath or making an affirmation or 
other formal declaration of allegiance to a foreign 
state or a political subdivision thereof;,., 

The Immigration and Nationality Act Amendments of 1986, 
PL 99-653, approved November 14, 1986, amended subsection (a) of 
section 349 by inserting "voluntarily performing any of the 
following acts with the intention of relinquishing United States 
nationa1ity:Il after "Shall lose his nationality by"; and amended 
paragraph ( 2 )  of section 349(a) by inserting ",after having 
attained the age of eighteen years" after "thereof", 
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documented as a United S ta tes  c i t i z e n  by t h e  Embassy a t  Mexico C i t y .  
The Embassy execu ted  a r e p o r t  of h e r  b i r t h  i n  1967  and i s s u e d  h e r  a 
card of  i d e n t i t y .  I n  1 9 7 2  and 1 9 7 7  it i s s u e d  h e r  new i d e n t i t y  cards.  
I n  1 9 7 7  M s ,   o b t a i n e d  a Me an p a s s p o r t .  She renewed it i n  
1 9 8 1 .  
f a the r  f o r  c o u n s e l i n g  r e g a r d i n g  h e r  c i t i z e n s h i p  s t a t u s .  On 
J u l y  1 2 t h  s h e  executed  an  a f f i z a v i t  which read i n  p e r t i n e n t  p a r t  a s  
fo l lows :  

I t  i s  my e a r n e s t  d e s i r e  t o  m a i n t a i n  my American 
c i t i z e n s h i p ,  however, c e r t a i n  r e g u l a t o r y  
p r e s s u r e s  do n o t  a l l o w  m e  t o  do so a t  t h e  
p r e s e n t  , 

The n a t u r e  of my f a t h e r ' s  job makes it i m-  
p e r a t i v e  f o r  my f a m i l y  t o  l i v e  i n  Mexico u n t i l  
h e  retires,  which w i l l  be  m o r e  or less  i n  
a n o t h e r  f o u r  y e a r s .  I do n o t  w i s h  t o  be  
s e p a r a t e d  f r o m  my f a m i l y  s i n c e  I am mora l ly  
and economical ly  dependent upon them. T h i s  
i s  the  r e a s o n  why I have n e v e r  p lanned t o  
c o n t i n u e  my immediate e d u c a t i o n  abroad.  

I n  e a r l y  J u l y  1 9 8 2  M s .   v i s i t e d  t h e  Embassy w i t h  h e r  

The Univers idad  Iberoamer icana  i n  Mexico C i t y ,  
where I p l a n  t o  c o n t i n u e  my e d u c a t i o n ,  b e i n g  
my f a t h e r  a f o r e i g n e r ,  r e q u i r e s  p r e s e n t a t i o n  
of one of t h e s e  t h r e e :  

1) Mexican n a t u r a l i z a t i o n  C e r t i f i c a t e ,  
which I would be able t o  o b t a i n  
w i t h i n  one week. 

2 )  S t u d e n t  v i s a .  

3 )  R e s i d e n t  v i s a .  

The p roceed ings  t o  o b t a i n  t h e  l a s t  t w o  are 
v e r y  s l o w  and, i n  t h e  case of  t h e  l a t te r ,  
a l m o s t  imposs ib le  t o  o b t a i n  a t  p r e s e n t .  

T h e  s t a r t i n g  d a t e  a t  t h e  U n i v e r s i t y  i s  
August 4 ,  1982. They w i l l  w a i t  t h r e e  months 
f o r  m e  t o - p r e s e n t  t h e  c i t i z e n s h i p  document. 
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O n  behalf of a t i o n  of my career 
I have been a d v i  an I n d u s t r i a l  
Des igne r ' s  s t u d i o .  I would n o t  be able t o  do 

. She had come i n  
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s h e  i s  s i n c e r e  i n  n o t  wanting t o  lose US c i t i -  
zenship,  a l t h o u g h  I a m  n o t  s u r e  t h a t  she  would 
n o t  be a l lowed t o  work on a s t u d e n t  v i s a  when 
such work i s  a requ i rement  of t h e  u n i v e r s i t y  
c o u r s e  i n  o r d e r  t o  o b t a i n  a degree  as it 
appears  t h a t  Americans s t u d y i n g  medicine and 
e n g i n e e r i n g  here are (or  a t  l e a s t  have been)  
allowed t o  do such r e q u i r e d  work. She may 
have been misinformed r e g a r d i n g  t h i s .  On t h e  
o ther  hand, she a lso  said s h e  d id  n o t  w i s h  t o  
have t o  go through a l l  t h e  red t a p e  n e c e s s a r y  
t o  o b t a i n  an "amparo" t o  p e r m i t  h e r  t o  w o r k  i n  
h e r  chosen f i e l d  as a f o r e i g n e r  i n  Mexico. I t  
would be n e c e s s a r y  t o  o b t a i n  an  amparo each 
y e a r .  a s  [The i n i t i a l s  are t h o s e  of c o n s u l a r  
o f f i c e r  Ann S h e r i d a n ] .  

On J u l y  20,  1982 Ms.  a p p l i e d  fo r  a c e r t i f i c a t e  of Mexican 
n a t i o n a l i t y  ( C M N ) .  I n  t h e  a p l i c a t i o n  t h e r e f o r  s h e  e x p r e s s l y  re- 
nounced her Uni ted  States n a t i o n a l i t y  and a l l  a l l e g i a n c e  t o  t h e  
United S ta tes ,  She f u r t h e r  d e c l a r e d  h e r  obedience  and submiss ion  t o  
t h e  l a w s  and a u t h o r i t i e s  of  Mexico. A GIN w a s  i s s u e d  i n  M s ,   
name on August 2 ,  1982. The Department of  Fore ign  R e l a t i o n s  informed 
t h e  Embassy on September 28, 1982 t h a t  M s .   had a c q u i r e d  a CMN. 
S h o r t l y  b e f o r e  t h e  Mexican a u t h o r i t i e s  confirmed t h a t  a p p e l l a n t  had 
o b t a i n e d  a CMN, s h e  completed a t  t h e  W a s s y  a form f o r  de te rmin ing  
United S ta tes  c i t i z e n s h i p  and, fo r  i n f o r m a t i o n  purposes ,  an  a p p l i c a-  
t i o n  fo r  a p a s s p o r t  and r e g i s t r a t i o n .  A number of months p a s s e d  
w h i l e  t h e  Embassy s o r t e d  o u t  d e t a i l s  of a p p e l l a n t ' s  case. Then on 
August 18 ,  1983 a c o n s u l a r  o f f i c e r  e x e c u t e d  a c e r t i f i c a t e  of loss of 
n a t i o n a l i t y  i n  a p p e l l a n t ' s  name, as r e q u i r e d  by l a w .  2/  The 
c o n s u l a r  o f f i c e r  c e r t i f i e d  t h a t  s h e  a c q u i r e d  t h e  n a t i o n a l i t y  of  
b o t h - t h e  United S t a t e s  and Mexico a t  b i r t h ;  t h a t  s h e  m a d e  a fo rmal  
d e c l a r a t i o n  of a l l e g i a n c e  t o  Mexico; and concluded t h a t  she t h e r e b y  
e x p a t r i a t e d  h e r s e l f  under  t h e  p r o v i s i o n s  of s e c t i o n  3 4 9 ( a ) ( 2 )  of 
t h e  Immigrat ion and N a t i o n a l i t y  A c t .  A c o n s u l a r  o f f i c e r  forwarded 
t h e  c e r t i f i c a t e  t o  t h e  Department under  cover of t h e  f o l l o w i n g  
memorandum: 

_. 2/  
1501, r e a d s  as fo l lows :  

S e c t i o n  3 5 8  of t h e  Immigrat ion and N a t i o n a l i t y  A c t ,  8 U.S.C. 

Sec, 358. Whenever a d i p l o m a t i c  or c o n s u l a r  of f icer  of t h e  U n i t e  
S ta tes  h a s  r eason  t o  b e l i e v e  t h a t  a pe r son  whi le  i n  a f o r e i g n  s t a t e  he 
l o s t  h i s  United S t a t e s  n a t i o n a l i t y  under  any p r o v i s i o n  of c h a p t e r  3 of 
t h i s  t i t l e ,  or  under  any p r o v i s i o n  of c h a p t e r  I V  of t h e  N a t i o n a l i t y  Ac 
of 1 9 4 0 ,  a s  amended, h e  s h a l l  c e r t i f y  t h e  facts  upon which such  bel ief  
i s  based  t o  t h e  Department of S t a t e ,  i n  w r i t i n g ,  under  r e g u l a t i o n s  
p r e s c r i b e d  by t h e  S e c r e t a r y  of State.  I f  t h e  r e p o r t  of t h e  d ip lomat ic  
or  c o n s u l a r  o f f i c e r  i s  approved by t h e  S e c r e t a r y  of State,  a copy of 
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t h e  ce r t i f i ca te  s h a l l  be forwarded t o  t h e  e y  Genera l ,  f o r  h i s  
ce i n  which t h e  r e p  

pe r son  t o  whom it relates.  
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I n  o r d e r  t o  c o n s i d e r  t h i s  case on t h e  m e r i t s  w e  must  f i r s t  
e s t a b l i s h  t h a t  t h e  Board h a s  j u r i s d i c t i o n  t o  e n t e r t a i n  t h e  a p p e a l .  
J u r i s d i c t i o n  depends on o u r  f i n d i n g  t h a t  t h e  a p p e a l  w a s  t i m e l y  f i l e d ,  
f o r  t i m e l y  f i l i n g  i s  mandatory and j u r i s d i c t i o n a l .  United S t a t e s  v .  
Robinson, 361 U.S. 220  ( 1 9 6 1 ) .  With r e s p e c t  t o  t h e  l i m i t  on a p p e a l  
t o  t h e  Board of A p p e l l a t e  R e v i e w ,  s e c t i o n  7 , 5 ( b ) ( l )  of T i t l e  2 2 ,  
code of F e d e r a l  Regu la t ions ,  2 2  CFR 7 . S ( b ) ( l ) ,  p r o v i d e s  a s  fo l lows :  

A pe r son  who con tends  t h a t  t h e  Depar tment’s  
a d m i n i s t r a t i v e  d e t e r m i n a t i o n  of loss  o f  
n a t i o n a l i t y  or e x p a t r i a t i o n  under  s u b p a r t  C 
of P a r t  5 0  of t h i s  Chapter  is  c o n t r a r y  t o  
l a w  or  f a c t ,  s h a l l  be e n t i t l e d  t o  a p p e a l  
such d e t e r m i n a t i o n  t o  t h e  Board upon 
w r i t t e n  r e q u e s t  made w i t h i n  one yea r  a f t e r  
approva l  of t h e  Department of t h e  c e r t i f i -  
cate of  loss of n a t i o n a l i t y  or a c e r t i f i c a t e  
of e x p a t r i a t i o n .  

2 2  CFR 7 . 5 ( a )  p r o v i d e s  i n  p e r t i n e n t  p a r t  t h a t :  

... An a p p e a l  f i l e d  a f t e r  t h e  p r e s c r i b e d  
t i m e  s h a l l  b e  d e n i e d  u n l e s s  t h e  Board 
de te rmines  f o r  good cause  shown t h a t  t h e  
appea l  c o u l d  n o t  have been f i l e d  w i t h i n  t h e  
p r e s c r i b e d  t i m e .  

The Department approved t h e  c e r t i f i c a t e  of  loss  o f  n a t i o n a l i t y  
i n  t h i s  case on September 27 ,  1983. The appea l  w a s  e n t e r e d  on May 13, 
1985, e i g h t  months beyond t h e  a l l o w a b l e  p e r i o d .  W e  must de termine  
whether i n  t h e  c i r c u m s t a n c e s  of t h i s  case M s .   h a s  shown good 
c a u s e  why she  c o u l d  n o t  have t a k e n  an a p p e a l  w i t h i n  t h e  p e r m i s s i b l e  
t i m e  . 

I t  i s  s e t t l e d  t h a t  good cause  means a s u b s t a n t i a l  r eason ,  one 
t h a t  a f f o r d s  a l e g a l l y  s u f f i c i e n t  excuse .  See B l a c k ’ s  Law D i c t i o n a r y ,  
5 t h  Ed. ( 1 9 7 9 ) .  Good c a u s e  depends on t h e  c i r cums tances  of  each  
p a r t i c u l a r  case, and t h e  f i n d i n g  of i t s  e x i s t e n c e  l i e s  l a r g e l y  i n  t h e  
d i s c r e t i o n  of t h e  j u d i c i a l  o r  a d m i n i s t r a t i v e  body b e f o r e  which t h e  
cause  i s  brought .  Wilson v.  Morris, 369 S.W. 2d 4 0 2 ,  ( M o .  1963) .  
Genera l ly ,  t o  m e e t  t h e  s t a n d a m g o o d  cause ,  a l i t i g a n t  must show 
t h a t  f a i l u r e  t o  f i l e  an a p p e a l  o r  b r i e f  i n  t i m e l y  f a s h i o n  w a s  t h e  
r e s u l t  of s o m e  e v e n t  beyond h i s  immediate c o n t r o l  and which t o  s o m e  - 
e x t e n t  w a s  unf0reseeabk. Manges v. F i r s t  S t a t e  Bank, 572 S.W. 2d 
1 0 4  (Civ.  App. Tex. 1 9 7 8 ) ,  Continent-bie, 552 S.W. 
2 d  193 (Civ.  App.  Tex. 1 9 7 7 ) .  Good cause f o r  f a i l n o  make a 
t i m e l y  f i l i n g  ;quires a v a l i d  excuse  as  w e l l  as  a m e r i t o r i o u s  cause .  
Appeal of Syby, 66 N . J .  Supp. 4 6 0 ,  1 6 7  A. 2d 4 7 9  ( 1 9 6 1 ) .  See a l s o  
Wray v. Folsom, 1 6 6  F. Supp. 390 (D.C. Ark. 1 9 5 8 ) .  
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f a i l u r e  t o  show good cause  why she c o u l d  n o t  have appealed  ea r l i e r .  
I t  i s  n o t  s u f f i c i e n t  t h a t  a cause  a rguab ly  be  m e r i t o r i o u s ;  fo r  t h e  
c a u s e  t o  be h e a r d  it m u s t  be t i m e l y .  Appeal of  Syby, 6 6  N . J .  Super .  
460 ,  1 9 9  A . 2 d  749  ( 1 9 6 1 ) .  2 2  CFR 7 . 2 ( a )  p r o v i d e s  t h a t " t h e  Board 
s h a l l  take any a c t i o n  it c o n s i d e r s  a p p r o p r i a t e  and necessa ry  t o  t h e  
d i s p o s i t i o n  of cases appea led  t o  it." The Board's a u t h o r i t y  under 
s e c t i o n  7 . 2 ( a ) ,  however, may n o t  be c o n s t r u e d  so as t o  n u l l i f y  o t h e r  
p r e c o n d i t i o n s  e s t a b l i s h e d  by 2 2  CFR P a r t  7 f o r  t h e  Board t o  e x e r c i s e  
j u r i s d i c t i o n  over  t h e  m e r i t s  of a n  appea l ,  i n c l u d i n g  t h e  r equ i rement  
t h a t  a n  a p p e a l  be t i m e l y  f i l e d  under s e c t i o n  7 , 5 ( b ) ,  o r  comparable 
p r o v i s i o n s  of p r e d e c e s s o r  r e g u l a t i o n s ,  Once t h e  Board de te rmines  
t h a t  it lacks j u r i s d i c t i o n  o v e r  an a p p e a l  as  t i m e  barred, t h e n  t h e  
o n l y  p roper  c o u r s e  i s  t o  d i s m i s s  t h e  a p p e a l .  

A l i m i t a t i o n  on a p p e a l  i s  n o t  a c a p r i c i o u s  c o n d i t i o n ;  nor  i s  it 
des igned  t o  s u i t  a d m i n i s t r a t i v e  convenience.  I ts purposes  are 
p r a c t i c a l  and des igned  t o  e n s u r e  t h a t  an a p p e a l  w i l l  be judged f a i r l y .  
A l i m i t a t i o n  on a p p e a l  g i v e s  a p a r t y  w h o  c o n s i d e r s  h imse l f  a g g r i e v e d  
s u f f i c i e n t  t i m e  t o  p r e p a r e  a case showing wherein t h e  Department of 
S t a t e  e r r e d  i n  de te rmin ing  t h a t  he e x p a t r i a t e d  h i m s e l f ;  it a lso  
e n s u r e s  t h a t  a r e q u e s t  f b r  review of  t h e  Depar tment ' s  d e c i s i o n  w i l l  
be made w h i l e  a l l  p a r t i e s  concerned have c l e a r l y  i n  mind t h e  e v e n t s  
su r round ing  t h e  p a r t y ' s  performance of t h e  e x p a t r i a t i n g  act .  I n  t h i s  
case a p p e l l a n t  knew from t h e  f i rs t ,  or  must be c o n s i d e r e d  t o  have 
known from t h e  f i r s t ,  t h a t  she had t h e  r i g h t  t o  t a k e  an appea l .  
Nothing p r e v e n t e d  h e r  f r o m  a c t i n g  i n  t i m e l y  f a s h i o n .  

I11 

T h e  a p p e a l  n o t  having  been f i l e d  w i t h i n  t h e  p r e s c r i b e d  l i m i -  
t a t i o n  and no l e g a l l y  s u f f i c i e n t  excuse  f o r  un t ime ly  f i l i n g  having 
been p r e s e n t e d ,  t h e  Board f i n d s  t h e  a p p e a l  time-barred and n o t  pro-  
p e r l y  before t h e  Board. Accordingly,  w e  d i s m i s s  t h e  appea l  f o r  lack 
of  j u r i s d i c t i o n .  

Given our  d i s p o s i t i o n  reach t h e  
s u b s t a n t i v e  i s s u e s  p r e s e n t e d .  - 

A l a  G. James, C h a i r m a  

IJa/v\c, f/W 
Warren E. H e w i t t ,  Member 




