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I N  THE MATTER OF: C  M  W  

T h i s  is  an  appea l  from a n  a d m i n i s t r a t i v e  d e t e r m i n a t i o n  of 
t h e  Department of S t a t e  t h a t  a p p e l l a n t ,  C  M  
W  e x p a t r i a t e d  h e r s e l f  on  June  11, 1975 under  t h e  provi  
s i o n s  of  s e c t i o n  3 4 9 ( a ) ( 2 )  of  t h e  Immigrat ion and N a t i o n a l i t y  
A c t  by making a fo rmal  d e c l a r a t i o n  o f a l l e g i a n c e  t o  Mexico. - 1/ 

The appea l  having been e n t e r e d  n i n e  y e a r s  a f t e r  t h e  Deparf 
ment de termined t h a t  a p p e l l a n t  e x p a t r i a t e d  h e r s e l f ,  a th resho l t i  
i s s u e  arises: whether  t h e  Board h a s  j u r i s d i c t i o n  t o  hear and 
dec ide  t h e  case. Upon c o n s i d e r a t i o n  of a l l  t h e  ev idence ,  w e  
conc lude  t h a t  t h e  a p p e a l  i s  un t ime ly  and must be dismissed. 

I 

M r s .  W  ( n e e  M  w a s  born  a t   
   of Uni ted  S ta tes  c i t i z e n  p a r e n t s .  She t h u s  ac. 

q u i r e d  a t  b i r t h  t h e  n a t i o n a l i t y  o f  b o t h  t h e  Uni ted  States and 
Mexico. The Embassy a t  Mexico C i t y  i s s u e d  a r e p o r t  of  appe l-  
l a n t ' s  b i r t h  i n  1958. She a t t e n d e d  American schools i n  Mexico 
C i t y .  I n  1 9 7 2  t h e  Embassy i s s u e d  h e r  a card of i d e n t i t y .  I n  
t h e  same y e a r  she  a c q u i r e d  a Mexican p a s s p o r t ,  l i m i t e d  i n  
v a l i d i t y  t o  one y e a r  s i n c e  s h e  w a s  t h e n  n e a r l y  1 8 ' y e a r s  of  age .  

1/ Prior t o  November 1 4 ,  1 9 8 6 ,  s e c t i o n  3 4 9 ( a ) ( 2 )  of  t h e  I m m i-  
g r a t i o n  and  N a t i o n a l i t y  A c t ,  8 U.S.C. 1 4 8 1 ( a ) ( 2 ) ,  read as  fo l low 

S e c t i o n  349. ( a )  From and a f te r  t h e  e f f e c t i v e  date of  t h i s  
A c t  a p e r s o n  who is a n a t i o n a l  of  t h e  Uni ted  States  whether  by 
b i r t h  or n a t u r a l i z a t i o n ,  s h a l l  lose h i s  n a t i o n a l i t y  by -- 

. . .  
( 2 )  t a k i n g  a n  oath or  making a n  a f f i r m a t i o n  or  

o ther  fo rmal  d e c l a r a t i o n  of  a l l e g i a n c e  t o  a f o r e i g -  
s ta te  or a p o l i t i c a l  s u b d i v i s i o n  t h e r e o f ;  ... 

The Immigra t ion  and N a t i o n a l i t y  A c t  Amendments of 1986, PL 99-9" 
(ap,proved November 1 4 ,  1986)  amended s u b s e c t i o n  ( a )  of sec t ion : 
by i n s e r t i n g  " v o l u n t a r i l y  pe r fo rming  any of  t h e  f o l l o w i n g  acts L, 

t h e  i n t e n t i o n  of  r e l i n q u i s h i n g  Uni ted  States  n a t i o n a l i t y :  a f t e l  
" s h a l l  lose h i s  n a t i o n a l i t y  by:" and  amended pa r ag raph  ( 2 )  of 
s e c t i o n  3 4 9 ( a )  by i n s e r t i n g  "a f t e r  hav ing  a t t a i n e d  t h e  age  of 
e i g h t e e n  y e a r s "  a f t e r  " t h e r e o f  .'I 
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From September 1973 t o  A p r i l  1975 a p p e l l a n t  a t t e n d e d  t h e  United 
S t a t e s  I n t e r n a t i o n a l  Un ive r s i t y  a t  San Diego, C a l i f o r n i a .  While 
l i v i n g  i n  C a l i f o r n i a  she ob ta ined  a United S t a t e s  p a s s p o r t  a t  
L o s  Angeles i n  March 1975. She r e t u r n e d  t o  Hexico i n  t h e  s p r i n g  
of 1975 and i n  May executed  an  a p p l i c a t i o n  f o r  a c e r t i f i c a t e  of 
Mexican n a t i o n a l i t y  (CMN) .  I n  t h e  a p p l i c a t i o n  she  made a formal  
d e c l a r a t i o n  of a l l e g i a n c e  t o  Mexico, pledging adherence and 
submission t o  t h e  l a w s  and a u t h o r i t i e s  of Mexico, and e x p r e s s l y  
renounced h e r  United S t a t e s  n a t i o n a l i t y  and a l l e g i a n c e  t o  t h e  
United States .  A CMN i n  a p p e l l a n t ' s  name w a s  i 'ssued on June 11, 
1975. A month la te r  t h e  Mexican Department of Foreign R e l a t i o n s  

enc losed  a copy thereof. I n  t h e  Sp r ing  of 1 9 7 6  t h e  Embassy seht 
a copy of t h e  d ip loma t i c  no te  t o  t h e  Department of State.  
Appel lan t  married    on Ju ly  9 ,  1976. 

informed t h e  Embassy t h a t  a p p e l l a n t  had ob ta ined  a CMN and 4 

The Department i n s t r u c t e d  t h e  Embassy t o  determine whether 
Mrs, W  "had l o s t  h e r  Uni ted  S t a t e s  c i t i z e n s h i p "  
(presumably t o  p r o c e s s  h e r  case as one of p o s s i b l e  loss of 
n a t i o n a l i t y ) .  Accordihgly, on September 15, 1976 an Embassy 
o f f i c i a l  wrote t o  Mrs, W  t o  inform h e r  t h a t  she  might 
have l o s t  h e r  c i t i z e n s h i p ;  t o  r e q u e s t  t h a t  she  complete an  
enc losed  form t o  f a c i l i t a t e  de t e rmina t ion  of h e r  c i t i z e n s h i p  
s t a t u s ;  and t o  i n v i t e  h e r ,  i f  she  wished t o  do so, t o  d i s c u s s  
h e r  case with  a c o n s u l a r  o f f i c e r .  Mrs; W  v i s i t e d  t h e  
Embassy i n  e a r l y  October 1 9 7 6  where she  w a s  in te rv iewed and 
su r r ende red  he r  United S t a t e s  p a s s p o r t .  She r e t u r n e d  t o  t h e  
Embassy on October 22 ,  1976 .  A t  t h a t  t i m e  she  executed  under 
o a t h  t w o  sets of forms t o  f a c i l i t a t e  de t e rmina t ion  of h e r  c i t i -  
zenship s t a t u s ,  s p e l l i n g  o u t  t h e  c i rcumstances  surrounding h e r  
a c q u i s i t i o n  of t h e  CMN. She a lso completed, fo r  in format ion  
purposes ,  an  a p p l i c a t i o n  t o  be r e g i s t e r e d  as  a United S t a t e s  
c i t i z e n .  H e r  p a s s p o r t  w a s  r e t u r n e d  t o  he r ,  amended t o  reduce  
i t s  v a l i d i t y  to January 1977. 

The c o n s u l a r  o f f i c e r  who in t e rv i ewed  M r s .   execu ted  
a c e r t i f i c a t e  of loss of n a t i o n a l i t y  i n  h e r  name on October 29,  
1976 i n  compliance wi th  t h e  requi rements  of s e c t i o n  358 of t h e  
Immigration and N a t i o n a l i t y  A c t .  - 2/ The c o n s u l a r  o f f i c e r  

1501, r e a d s  a s  follows: 

United S t a t e s  h a s  r ea son  t o  b e l i e v e  t h a t  a person  whi le  i n  a 
f o s e i g n  s ta te  h a s  l o s t  h i s  Uni ted S t a t e s  n a t i o n a l i t y  under any 
p r o v i s i o n  of c h a p t e r  3 of t h i s  t i t l e ,  or under any p r o v i s i o n  of 
c h a p t e r  I V o f  t h e  N a t i o n a l i t y  A c t  of 1940, as amended, he s h a l l  
c e r t i f y  t h e  f a c t s  upon which such belief is  based t o  t h e  Department 
of S t a t e ,  i n  w r i t i n g ,  under r e g u l a t i o n s  p r e s c r i b e d  by t h e  S e c r e t a r y  
o f -S t a t e ,  
approved by t h e  S e c r e t a r y  of S t a t e ,  a cogy of t h e  c e r t i f i c a t e  s h a l l  

2 /  - S e c t i o n  358 of t h e  Immigration and N a t i o n a l i t y  A c t ,  8 U.S.C. 

Sec ,  358. Whenever a d ip loma t i c  or consu la r  o f f i c e r  of t h e  

If t h e  r e p o r t  of t h e  d ip loma t i c  o r  c o n s u l a r  o f f i c e r  is 
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c e r t i f i e d  t h a t  M r s .  W  acqu i r ed  t h e  n a t i o n a l i t y  of bottt 
t h e  United States  and Mexico a t  b i r t h ;  t h a t  she  made a formal 
d e c l a r a t i o n  of a l l e g i a n c e  t o  Mexico; and thereby  e x p a t r i a t e d  
h e r s e l f  under t h e  p r o v i s i o n s  of s e c t i o n  3 4 9 ( a ) ( 2 )  of t h e  
Immigration and N a t i o n a l i t y  A c t .  

The consu la r  o f f i c e r  forwarded t h e  c e r t i f i c a t e  t o  t h e  
Department under cover of a memorandum which r e f l e c t e d  care- 
f u l ,  comprehensive development of h e r  case. I t  r e a d  i n  
p e r t i n e n t  p a r t  as  follows: 

On October 2 2  M r s .   r e t u r n e d  t o  
execute  t h e  forms under oa th .  M r s .   
s tates q u i t e  empha t i ca l ly  she d i d  n o t  i n t e n d  
t o  r e l i n q u i s h  he r  U.S. c i t i z e n s h i p  even 
though she  f u l l y  unders tood she was making a 
d e c l a r a t i o n  of a l l e g i a n c e  t o  Mexico. She 
s tates t h a t  she  d i d  n o t  b e l i e v e  h e r  act  w a s  
e x p a t r i a t i n g  because of in format ion  she had 
r e c e i v e d  i n  t h e  American community of Mexico 
C i t y  and because an in format ion  s h e e t  pub- 
l i shed  by t h e  American Chamber of Commerce 
co r robora t ed  t h i s  b e l i e f .  The l a t t e r  
in format ion  s h e e t  w a s  c a r e f u l l y  reviewed 
w i t h  M r s ,   by t h e  consu la r  o f f i c e r  
and as  a r e s u l t  she  agreed  she had misread 
it; t h a t  i n  f a c t  it q u i t e  c l e a r l y  
s tates t h a t  ' t he  o a t h  of a l l e g i a n c e  t o  
Mexico coupled wi th  a renouncement of U . S .  
n a t i o n a l i t y  performed i n  completing an  
a p p l i c a t i o n  f o r  a c e r t i f i c a t e  of Mexican 
n a t i o n a l i t y  i s  o r d i n a r i l y  cons idered  h i g h l y  
pe r suas ive  ev idence  of an i n t e n t  t o  
r e l i n q u i s h  U . S ,  c i t i z e n s h i p ,  I 

Fur the r  i n  t h e  Ques t ionna i r e  it is no ted  t h a t  
Mrs,  s tates,  ' I t  w a s  impor tan t  
t h a t  I r e t a i n  Mexican c i t i z e n s h i p  a t  t h a t  
t i m e  because I w a s  p lanning  t o  work and l i v e  
here fo r  s e v e r a l  more y e a r s .  . , I  cou ld  n o t  
work h e r e  if I were n o t  a Mexican c i t i z e n , '  
Fu r the r  on i n  t h e  Ques t ionna i re  [ s ic  - w e  no te?]  
~ r s .W ' s  s t a t emen t  t h a t ,  ' A s  I d i d  
i n t e n d  t o  l i v e  i n  Mexico permanently when 
I d i d  make t h e  d e c l a r a t i o n ,  I d i d  n o t  o p t  

d e c l a r a t i o n . .  (. ' 
P f o r  t h e  a l t e r n a t i v e  of r e f u s i n g  t o  make the  

2/ Cont 'd.  - 
be forwarded 
d ip lomat ic  or 
be d i r e c t e d  t 

t o  t h e  At torney  General ,  f o r  h i s  in format ion ,  and 
consu la r  o f f  ice i n  which t h e  r e p o r t  w a s  made s h a l  i 

o forward a copy of t h e  ce r t i f i ca te  t o  t h e  personn  
whom it relates,  
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I n  t h e  c o n s u l a r  o f f i c e r ' s  op in ion ,  a l though 
M r s ,   undoubtedly mi s- in t e rp re t ed  
t h e  American Chamber of Commerce in format ion  
shee t ,  h e r  o t h e r  s t a t emen t s  r ega rd ing  h e r  
i n t e n t  towards her U.S. c i t i z e n s h i p  a t  t h e  
t i m e  she made a meaningful  d e c l a r a t i o n  of 
a l l e g i a n c e  t o  Mexico, are negated by h e r  
unequivocal  s t a t emen t s  t h a t  she  w a s  
s t r o n g l y  motivated t o  p r e s e r v e  h e r  Mexican 
c i t i z e n s h i p  i n  o r d e r  t o  con t inue  r e s i d i n g  
and working i n  Mexico, She states t h a t  
she  p l a n s  t o  remain i n  Mexico and work f o r  
approximately ano the r  yea r ,  and it i s  
imperative t h a t  she  do so as a Mexican 
c i t i z e n  for  t h e  purpose of working, The 
consu la r  o f f i c e r  i n q u i r e d  what M r s .   
would do about  h e r  Mexican c i t i z e n s h i p  should  
h e r  U . S .  c i t i z e n s h i p  be restored t o  h e r ,  She 
s t a t e d  t h a t  u n t i l  she  and h e r  husband are 
ready  t o  leave Mexico, she  w i l l  t r y  n o t  t o  
u s e  h e r  Mexican n a t i o n a l i t y  i n  any way o t h e r  
t han  t h e  p r i v i l e g e  it f u r n i s h e s  of working 
i n  Mexico, 

4 

1 

0 . 0  

The Department 's  a t t e n t i o n  is c a l l e d  t o  t h e  
f a c t  t h a t  t h e  Embassy is  p roces s ing  t h e  
case of M r s .   husband, H  

  s imul taneous ly  w i t h  he r  
case. [The Department approved cert if icate 
of loss i n  h i s  case on May 11, 1977.1 

I n  t h e  c o n s u l a r  o f f i c e r ' s  op in ion ,  t h e  
enc losed  Cert i f icate  of Loss of N a t i o n a l i t y  
should  be approved. 

The Department approved t h e  c e r t i f i c a t e  of loss of na t ion-  
a l i t y  on May 23, 1977, and t h e  nex t  day s en t  a d e t a i l e d  memorandum 
t o  t h e  Embassy exp la in ing  why it decided t h a t  t h e  c e r t i f i c a t e  should 
be approved; e s s e n t i a l l y  t h e  Department agreed  wi th  t h e  consu la r  
o f f i c e r ' s  a n a l y s i s  t h a t  t h e  evidence of r e c o r d  suppor ted  a f i n d i n g  
t h a t  Mrs.  i n t ended  t o  r e l i n q u i s h  Uni ted S t a t e s  n a t i o n a l i t y .  
The Department Is memorandum s t r e s s e d  t h a t  M r s .   " should 
be f u l l y  informed of t h e  appea l  procedures ,  shou ld  she  wish t o  
coptest t h e  Department 's  f i n d i n g .  'I 

The Embassy s e n t  t h e  approved c e r t i f i c a t e  t o  M r s .   
on July 1, 1977,  quot ing  i n  i t s  cover ing  le t te r  t h e  Department 's  
memorandum and s p e l l i n g  o u t  t h e  procedures  f o r  t a k i n g  an appea l  
t o . t h e  Board of Appe l l a t e  R e v i e w ,  



The Depar tment ' s  a p p r o v a l  Of t h e  c e r t i f i c a t e  of loss of 
n a t i o n a l i t y  c o n s t i t u t e s  a n  a d m i n i s t r a t i v e  d e t e r m i n a t i o n  of 10s:~ 
of n a t i o n a l i t y  from which a t i m e l y  and p r o p e r l y  f i l e d  a p p e a l  
may be t a k e n  t o  t h e  Board. M r s .  W  e n t e r e d  t h e  a p p e a l  
on May 2 1 ,  1986.  

M r s .   c o n t e n d s  t h a t  she s i g n e d  t h e  a p p l i c a t i o n  
f o r  a CMN i n v o l u n t a r i l y ;  s h e  had no choice b u t  t o  g e t  a Mexicaii 
p a s s p o r t .  " A t  t h a t  p o i n t  i n  my l i f e ,  I c o u l d  n o t  g ive  up my 
Mexican c i t i z e n s h i p  .I' She f u r t h e r  a l l e g e s  t h a t  she  never  
i n t e n d e d  t o  r e l i n q u i s h  U n i t e d  S ta tes  c i t i z e n s h i p .  " I f  I had 
i n t e n d e d  t o  r e l i n q u i s h  my U.S. c i t i z e n s h i p  I c o u l d  have done S ( J  

t r u l y  ' f o r m a l l y '  i n  t h e  p r e s e n c e  of a U . S .  c o n s u l a r  o f f i c e r . "  

I1 

Before p roceed ing ,  w e  must de te rmine  whether  t h e  Board ha:, 
j u r i s d i c t i i o n  t o  hear and  decide t h i s  a p p e a l  which w a s  e n t e r e d  
n i n e  y e a r s  a f t e r  t h e  Department  approved t h e  ce r t i f i ca te  of 
loss  of n a t i o n a l i t y  t h a t  w a s  i s s u e d  i n  t h i s  case. Timely 
f i l i n g  is  mandatory and  j u r i s d i c t i o n l .  U n i t e d  States  v. Robinst '  
3 6 1  U . S .  220  ( 1 9 6 0 ) .  I f  a n  a p p e l l a n t  f a i l s  t o  comply w i t h r -  
c o n d i t i o n  p r e c e d e n t  t o  t h e  Board's g o i n g  forward t o  d e t e r m i n e  
t h e  merits of h i s  claim, i.e., d o e s  n o t  b r i n g  t h e  a p p e a l  w i t h i n  
t h e  a p p l i c a b l e  l i m i t a t i o n  and adduces  no l e g a l l y  s u f f i c i e n t  excii 
t h e r e f o r ,  t h e  a p p e a l  must  be dismissed' f o r  want of j u r i s d i c t i o n .  
See C o s t e l l o  v. U n i t e d  States ,  365 U . S .  265 ( 1 9 6 1 ) .  

I n  May 1977 when t h e  Department  approved t h e  ce r t i f i ca te  
of loss  of n a t i o n a l i t y  t h a t  w a s  e x e c u t e d  i n  t h i s  case, t h e  
l i m i t a t i o n  on a p p e a l  w a s  t ' w i t h i n  a r e a s o n a b l e  t i m e "  a f t e r  t h e  
a f f e c t e d  p e r s o n  r e c e i v e d  n o t i c e  of t h e  Depar tment ' s  h o l d i n g  of 
loss  of n a t i o n a l i t y ,  - 3/ C o n s i s t e n t l y  w i t h  t h e  Board's p r a c t i c t  

- 3/ 
CFR 50.60, 1967-1979, p r o v i d e d  a s  follows: 

S e c t i o n  50.60 of T i t l e  22, Code of F e d e r a l  R e g u l a t i o n s ,  2 2  

A p e r s o n  who c o n t e n d s  t h a t  t h e  Depar tment ' s  
a d m i n i s t r a t i v e  h o l d i n g  of loss  of n a t i o n-  
a l i t y  or e x p a t r i a t i o n  i n  h i s  case i s  c o n t r a r y  
t o  l a w  or f a c t  s h a l l  be e n t i t l e d ,  upon 
w r i t t e n  request made w i t h i n  a r e a s o n a b l e  
t i m e  a f t e r  r e c e i p t  of n o t i c e  of  such  h o l d i n g ,  

, t o  a p p e a l  t o  t h e  Board of A p p e l l a t e  Review. 
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i n  cases  s i m i l a r  t o  t h e  one now before u s ,  t h e  s tandard of 
"reasonable t i m e "  w i l l  govern i n  t h i s  case r a t h e r  than  t h e  present  
l i m i t a t i o n  of one year  a f t e r  approval of t h e  c e r t i f i c a t e  of loss 
of n a t i o n a l i t y  which became e f f e c t i v e  i n  November 1979 .  - 4 /  

appe l l an t  was requi red  t o  i n i t i a t e  herappeal within a reasonable 
t i m e  a f t e r  r e c e i p t  of no t i ce  of t h e  Department's holding of loss 
of n a t i o n a l i t y .  
reasonable t i m e ,  t h e  appeal would be t i m e  barred and t h e  Board 
would lack j u r i s d i c t i o n  t o  consider  and determine it. 

Thus, under t h e  t i m e  l i m i t a t i o n  t h a t  w e  f i n d  c o n t r o l l i n g ,  

I f  appe l l an t  f a i l e d  t o  t ake  an appeal wi th in  a 

Whether an appeal was taken wi th in  a reasonable t i m e  depends 
upon t h e  circumstances i n  a p a r t i c u l a r  case. A reasonable t i m e  
means reasonable under t h e  circumstances. Courts have held t h a t  a 
reasonable t i m e  means a s  soon a s  circumstances permit  and with such 
promptitude as t h e  s i t u a t i o n  of t h e  p a r t i e s  and t h e  circumstances 
of t h e  case allow. This does no t  mean, however, as t h e  courts have 
s t a t e d ,  t h a t  a p a r t y  be allowed t o  appeal a t  a t i m e  of h i s  or her  
own choosing. 
is  genera l ly  f a t a l .  Reasonable t i m e  begins t o  run from t h e  d a t e  an 
e x p a t r i a t e  received t h e  c e r t i f i c a t e  of loss of n a t i o n a l i t y ,  no t  
s o m e t i m e  later  when it becomes convenient t o  appeal .  Although 
t h e  quest ion of a reasonable t i m e  w i l l  vary w i t h . t h e  circumstances,  
it i s  clear t h a t  it i s  not  determined by a p a r t y  t o  s u i t  h i s  or 
her  own purpose and convenience or when a p a r t y ,  f o r  whatever 
reason, t a k e s  an appeal  seve ra l  yea r s  later  a f t e r  n o t i c e  of h i s  
r i g h t  t o  t ake  an appeal.  
t h e  prompt ascer tainment  of l e g a l  r i g h t s  and t o  a f f o r d  p ro tec t ion  
a g a i n s t  s tale a c t i o n s  as a consequence of an unreasonable delay.  

A p ro t rac ted  delay t h a t  is p r e j u d i c i a l  t o e i t h e r  p a r t y  

5 /  Limita t ions  are designed t o  encourage 

- 4 /  Sect ion 7.5(b)  of T i t l e  22 ,  Code of Federal  Regulations,  22  
CFR 7 . 5 ( b ) ,  November 30, 1979 ,  provides a s  follows: 

(b) T i m e  l i m i t  on appeal.  (1) A person who contends t h a t  
t h e  Department's admin i s t r a t ive  determinat ion of loss of 
n a t i o n a l i t y  o r  e x p a t r i a t i o n  under Subpart C of P a r t  50 of 
t h i s  chapter  i s  con t ra ry  t o  l a w  or f a c t ,  s h a l l  be e n t i t l e d  
t o  appeal such determinat ion t o  t h e  Board upon w r i t t e n  
reques t  made wi th in  one year  a f t e r  approval  of t h e  Depart- 
ment of t h e  c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y  or a certi-  
f i c a t e  of e x p a t r i a t i o n  .... 

-- A. 

1961). See a l s o  Ashford v. S t e u a r t ,  657 F.2c 
1981) : 

What c o n s t i t u t e s  reasonable t i m e  depends upon t h e  f a c t s  of 

f i n a l i t y ,  t h e  reason f o r  de lay ,  t h e  p r a c t i c a l  a b i l i t y  of 
t h e  litigant t o  l e a r n  earl ier  of t h e  grounds r e l i e d  upon, 
and p re jud ice  t o  o t h e r  p a r t i e s .  See Lai rsey  v. Advance 
Abrasives Co. ,  542 F.2d 928, 930-31 ( 5 t h  C i r .  1 9 7 6 ) ;  

- . Secur i ty  Mutual Casual ty Co. v. Century Casual ty Co., 6 2 1  
F.2d 1062 ,  1967-68 (10th C i r .  1980).  

t each case, t ak ing  i n t o  cons ide ra t ion  t h e  i n t e r e s t  i n  

h 657 F.2d a t  1055. 



The r e c o r d  shows t h a t  Mrs.  r ece ived  he r  certificate. 
of loss of  n a t i o n a l i t y  i n  June 1 9 7 7 .  Although she d i d  n o t  appea l  
u n t i l  1986, she asserts t h a t  she  sought r e l i e f  from t h e  Department' 
adverse  a c t i o n  i n  her  case w i t h i n  a reasonable  t i m e  a f t e r  she  
r e c e i v e d  n o t i c e  of t h e  Department 's  a c t i o n .  F i r s t  of  a l l ,  she 
s ta tes  t h a t  i n  J u n e  1 9 7 7  he r  husband,    went 
t o  Washington t o  d i s c u s s  t h e i r  cases wi th  t h e  Department and t o  
r e q u e s t  t h a t  t h e  Department review i t s  d e c i s i o n  i n  t h e i r  c a s e s .  
(The Department determined i n  1977  t h a t   a l so  e x p a t r i a t e d  
h imse l f  i n  1975 by making a formal  d e c l a r a t i o n  of a l l e g i a n c e  t o  
Mexico.) On June 23, 1977  M r .   s a w  an o f f i c i a l  o f  t h e  
Bureau of Consular A f f a i r s  who no ted  i n  a memorandum f o r  t h e  record 
t h a t :  ''1 spoke w i t h  M r .   who s a i d  he had been 'shocked' 
by t h e  Department 's  d e c i s i o n  i n  bo th  h i s  case and t h a t  of  h i s  w i f e ? ,  

  H e  had come t o  Washington, he s a i d ,  as 
soon as he could ,  t o  see i f  somehow t h e  d e c i s i o n  might be r e v e r s e d . "  

It  i s  e v i d e n t  from t h e  r e c o r d  i n  M r .  W ' s  case t h a t  frtw 
t h e  o u t s e t  t h e  Department regarded  h i s  and h i s  w i f e ' s  cases as  so 
c l o s e l y  related as  t o  war ran t  handl ing  them as one.  

n e a r l y  t h r e e  y e a r s ,  t h e  Department d e c l i n e d  t o  reverse i t s  o r i g i n a l  
d e c i s i o n s .  I n  May 1980 it i n s t r u c t e d  t h e  Embassy t o  inform t h e  

 t h a t  i f  t hey  wished t o  c o n t e s t  t h e  Department 's  
de t e rmina t ions  of  loss of the i r  n a t i o n a l i t y ,  t h e y  should t a k e  an 
appea l  t o  t h e  Board o f  Appel la te  R e v i e w .  The Embassy s e n t  a 
c o q u n i c a t i o n  t o  t h a t  e f f e c t  t o  M r .  W  on May 29 ,  1980 .  
Mrs.  acknowledges t h a t  ''we" r e c e i v e d  t h e  Embassy's l e t t e i  
She submits  t h a t  t h e  t h r e e  y e a r s  between 1977  and 1980 du r ing  whicli 
t h e  Department had t he i r  cases under review should no t  be ,counted 
i n  reckoning t h e  de l ay  i n  t a k i n g  h e r  appea l .  A s  she  observed t o  
t h e  Board: 

- 6/ 
A f t e r  cons ide r ing  t h e  c a s e s  of  a p p e l l a n t  and he r  husband f o r  

... A f u l l  t h r e e  y e a r s  had e l a p s e d  between t h e  
r e c e i p t  of ou r  c e r t i f i c a t e s  of  loss and t h e  
f i n a l  d e c i s i o n  as t o  t h e  a d m i n i s t r a t i v e  
review and/or  appea l  f o r  o u r  case. I cons ide r  
these f i r s t  t h r e e  t h e n ,  a s  an admissable  [sic] 
l a p s e  of t i m e  wi thout  having i n i t i a t e d  any 
appea l  as  w e  were "on hold"  f o r  t h i s  p e r i o d  of 
t i m e ;  and i n  c o n t a c t  w i t h  t h e  State Department 
d i r e c t l y  and through t h e  Embassy. 

* 
- 6 /  I n  i t s  b r i e f  t h e  Department observ a l l  t h e  documentatiori 
f r o m  t h e  Department submi t ted  by Mrs.  w a s  w r i t t e n  s o l e l y  
t o  h e r  husband. The Department wondered why she never  r ece ived  any 
let ters.  Appel lant  c o r r e c t l y  p o i n t e d  o u t  i n  h e r  r e p l y  t o  t h e  
Department 's  b r i e f  t h a t  "we w e r e  assuming o u r  case w a s  be ing  treatell 
a s  one. 'I 
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Even g ran t ing  t h a t  Mrs.  through her husband, 
endeavored f o r  three yea r s  t o  o b t a i n  an admin i s t r a t ive  review of 
her  case ,  we  a r e  faced w i t h  t h e  ques t ion  of whether her  f u r t h e r  
delay of s i x  years  (from 1980 t o  1986) before  f i l i n g  an appeal  i s  
reasonable.  

Mrs.  submits t h a t  her f u r t h e r  delay of s i x  yea r s  i n  
f i l i n g  an appeal i s  excusable because "three dramatic changes took 
p lace  i n  our  l i v e s  w i t h i n  one year and t h e  emotional and f i n a n c i a l  
s t r a i n  w a s  severe." I n  June 1979,  she states,  her husband was 
o f f e r e d  an opportuni ty t o  open a r e s t a u r a n t  and they  w e r e  requi red  
t o  move t o  Cozumel. 

/ 
# ... It w a s  a good opportuni ty i n  the  long 

run f i n a n c i a l l y ,  [she stated i n  her  opening 
submission] but  t h e  f i r s t  couple of yea r s  
w e r e  very d i f f i c u l t  for  us ,  money-wise. 
W e  l e f t  our  home s i n c e  b i r t h ,  which w a s  
Mexico C i t y ,  and made a d r a s t i c  change i n  
our  l i v e s  j u s t  by simply changing our  
p lace  of residence.  
important change, came the  stress and un- 
c e r t a i n t y  o f ' open ing  a new bus iness  w i t h  
very l i t t l e  experience i n  t h e  r e s t a u r a n t  
bus iness ,  a s  my husband had only  worked 
f o r  t h e  chain  less than  a year .  . T h i r d l y ,  
we  had our  f irst  and only son i n  March 
1980. 

Along with t h i s  

She then  ampl i f ied  why she f e l t  i n h i b i t e d  from a c t i n g  sooner 
t o  ask t h e  Board t o  review her case.  

Also w h i l e  i n  Cozumel from 1979 through 
August of 1985, we  w e r e  very isolated 
and had no a v a i l a b l e  con tac t  with any 
U.S .  consular  o f f i c e  o r  embassy and 
t r a v e l l e d  t o  Mexico Ci ty  very r a r e l y  i n  
t h e  beginning. 

The f i r s t  three y e a r s  of our  l i f e  i n  
Cozumel  then ,  were very t i m e  consuming, 
f i n a n c i a l l y  and emotionally uns tab le ,  
and q u i t e  f r ank ly ,  t h e  thought of working 
on an appeal  t o  t h e  S t a t e  Department on 
our c i t i z e n s h i p  case  w a s  q u i t e  f a r  from 
our  minds. 

t 

She w a s  also inf luenced i n  not  t a k i n g  an appeal  sooner, she 
s a i d ,  by t h e  s ta tement  on t h e  c e r t i f i c a t e  of loss of n a t i o n a l i t y  
i n d i c a t i n g  t h a t  un less  she had new or a d d i t i o n a l  evidence t o  s u b m i t ,  
t h e  chances t h a t  her appeal would be success fu l  w e r e  s l i m .  
was obviously a very discouraging s t a t e  of  a f f a i r s " ,  she wrote, 

" T h i s  

F 



- 9 -  

"and wi th  ou r  l a c k  of funds and t h e  emotional  s t r a i n  w e  w e r e  goinci 
th rough ,  t h e  i s s u e  of an appea l  w a s  p u t  a s i d e  f o r  t h e  time be ing . "  

From 1983 t o  1986, when f i n a l l y  she had t h e  t i m e  and funds  
t o  i n i t i a t e  an appea l ,  he r  husband 's  behavior  became i r r a t i o n a l  
and i r r e s p o n s i b l e .  H e  f e l t  " t h r e a t e n e d  and paranoid  when any 
mention w a s  made 0 f . a  p o s s i b l e  renewal of e f f o r t s  t o  g e t  ou r  
c i t i z e n s h i p  back,  as he unders tood t h i s  t o  mean my d e s i r e  w a s  t o  
move t o  t h e  U . S . "  H e r  husband d i d  n o t  want t o  l eave  by t h e n  a 
s u c c e s s f u l  bus iness .  "This meant, o f  course ,  t h a t  I would have 
had t o  i n i t i a t e . . . . a n  appea l  i n  secret from him which would have 
been d i f f i c u l t ,  i f  no t  impossible ."  

I n  J u l y  1985 a f t e r  she and h e r  husband had decided t h e y  would 
r e t u r n  t o  Mexico C i t y ,  a p p e l l a n t  r e p o r t e d l y  v i s i t e d  t h e  Embassy 
where she spoke t o  a consu la r  o f f i c e r .  A f t e r  reviewing h e r  f i l e  
t h a t  o f f i c i a l  suggested an appea l ,  "bu t  r e f e r r e d  t o  a p o s s i b l e  
t i m e  bar because so many y e a r s  had e l apsed ."  

W e  are n o t  i n d i f f e r e n t  t o  t h e  e v i d e n t l y  s t r e s s f u l  p e r i o d  of 
a p p e l l a n t ' s  l i f e  from 1980 t o  1986. We do n o t ,  however, f i n d  t h e  
c o n s i d e r a t i o n s  she has  adduced l e g a l l y  s u f f i c i e n t  t o  excuse a 
f u r t h e r  s ix- year  de l ay  i n  t a k i n g  t h e  appea l .  

Appel lant  knew from 1977  onward t h a t  she  had e x p a t r i a t e d  her-  
s e l f ,  and t h a t  an  appea l  procedure  w a s  a v a i l a b l e  t o  h e r  t o  c o n t e s t  
t h e  Department 's  de t e rmina t ion  of loss of  h e r  n a t i o n a l i t y .  Appel- 
l a n t  has ,  w i t h  apparen t  c o n v i c t i o n ,  s t a t e d  t h a t  she  always attache0 
t h e  h i g h e s t  va lue  t o  her  United S ta tes  n a t i o n a l i t y .  She t h u s  had 
knowledge and reason  t o  ac t  i n  t i m e l y  f a s h i o n  t o  p r o t e s t  loss of 
her  c i t i z e n s h i p .  I n  t h e  f i r s t  t h r e e  y e a r s  a f t e r  1980 a p p e l l a n t  
concedes she w a s  t o o  busy t o  pay much a t t e n t i o n  tQ recove r ing  her  
United S t a t e s  n a t i o n a l i t y .  This  simply i s  n o t  a l e g a l l y  s u f f i c i e n t  
reason  t o  excuse a de l ay  i n  t a k i n g  an  appea l .  I n  t h e  l a s t  t h r e e  
y e a r s ,  1983-1986 I she a l l e g e s  t h a t  h e r  husband 's  nega t ive  a t t i tudc .  
toward appea l ing  and h i s  mental  and p h y s i c a l  problems d e t e r r e d  her 
from a c t i n g .  Appel lan t  w a s  n o t ,  however, wi thout  a l t e r n a t i v e s  i n  
such a s i t u a t i o n .  She had t h e  cho ice  of m o l l i f y i n g  him by n o t  
a c t i n g ,  as  she appa ren t ly  d i d  f o r  s e v e r a l  y e a r s ,  or  she could  have 
r i s k e d  an t agon iz ing  him by making up h e r  own mind and i n i t i a t i n g  an 
appea l .  She h a s  no t  shown t h a t  h e r  husband prevented  her  from so 
a c t i n g  by f o r c e  or  t h r e a t  o f  f o r c e .  W e  must ,  on t h e  evidence 
p re sen ted ,  t h e r e f o r e  assume t h a t  a s  a matter of law she w a s  f r e e  t o  
i n i t i a t e  an appea l ,  had she r e a l l y  been determined t o  do so. I n  
any e v e n t ,  she could  a t  l eas t  have w r i t t e n  t o  t h e  Board and 
e n t e r e d  a t i m e l y  appea l ,  a s k i n g  leave t o  move slowly i n  p rosecu t inq  
her appea l  because of h e r  husband. A t  bottom, a p p e l l a n t ,  no t  
f o r c e s  over which she had no c o n t r o l ,  bears t h e  r e s p o n s i b i l i t y  
f o r  de l ay  i n  t a k i n g  an  appea l .  

I n  o u r  op in ion ,  it i s  a rquab le  t h a t  t h e  de l ay  of s i x  y e a r s  i s  
p r e j u d i c i a l  t b  t h e  Department-because i f  w e  w e r e  t o  allow t h e  appeal ,  
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t h e  Department would undoubtedly have d i f f i c u l t y  i n  ca r ry ing  i t s  
burden of proof .  
t h e i r  face  are re levan t  t o  t h e  i s s u e  of he r  i n t e n t  t o  r e l i n q u i s h  
United States n a t i o n a l i t y .  Among these are her a l l e g a t i o n s  t h a t  
she w a s  s e n t  t h e  a p p l i c a t i o n  f o r  a c e r t i f i c a t e  of Mexican nat ion-  
a l i t y  by mail  and executed it without g iv ing  it much thought;  
the  f a c t  t h a t  she appl ied  f o r  and obta ined  a United States pass-  
p o r t  only t w o  months before she app l i ed  for  t h e  c e r t i f i c a t e  of 
Mexican n a t i o n a l i t y ;  and t h a t  she was t r e a t e d  u n f a i r l y  by t h e  
Mexican Department of Foreign Rela t ions  and t h e  United S t a t e s  
Embassy. 
matters nine yea r s  a f t e r  the  r e l e v a n t  t i m e  i s  obviously s e r i o u s l y  
diminished. So, i n  t h e  circumstances,  w e  be l i eve  t h e  i n t e r e s t  
i n  f i n a l i t y  and s t a b i l i t y  "of admin i s t r a t ive  dec i s ions  should be 
served i n  t h i s  case. . L  

Appellant has  raised certain matters t h a t  on 

The Department's a b i l i t y  t o  address  t h e  foregoing 

I n  sum, there has been no showing t h a t  appe l l an t  requi red  
nine or s i x  yea r s  t o  frame and p resen t  a proper appeal ,  o r  t h a t  
she was cons t ra ined  by f o r c e s  over which she had no c o n t r o l  from 
making a t imely  a p p l i c a t i o n  t o  t h e  Board. I n  t h e  circumstances,  
w e  f i n d  t h a t  t h e  delay whether  measured as n ine  yea r s  o r  s i x  yea r s  
t o  be unreasonable. 

I11 

Upon cons ide ra t ion  of t he  foregoing,  w e  conclude t h a t  t h e  
appeal  i s  time-barred and not  proper ly  be fo re  t h e  Board. 
hereby dismissed. 
reach t h e  subs tan t ive  i s s u e s  t h a t  are presented.  

I t  i s  
Given our  d i s p o s i t i o n  of the  case ,  we  do not  

cs- 
Edward G. Misey, Memberf 
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