
A p r i l  2 2 ,  1987 

DEPARTMENT OF STATE 

BOARD OF APPELLATE R E V I m J  

I N  THE MATTER OF: A  M -E  

Th i s  i s  an appea l  from an  a d m i n i s t r a t i v e  de t e rmina t ion  of 
t h e  Department of  S t a t e  t h a t  a p p e l l a n t ,  A  M -E  
e x p a t r i a t e d  himself  on February 13, 1985 under t h e  p r o v i s i o n s  
of  s e c t i o n  3 4 9 ( a ) ( 2 )  of t h e  Immigration and N a t i o n a l i t y  A c t  by 
making a formal d e c l a r a t i o n  of  a l l e g i a n c e  t o  Mexico. - 1/ 

The Department determined on November 1 4 ,  1985 t h a t  appellnirt 
e x p a t r i a t e d  h imse l f .  Although t h e  Department c o n t e s t e d  t h e  appc-n; 
up t o  and a f t e r  o ra l  argument, it h a s  now concluded t h a t  approvat 
of  t h e  c e r t i f i c a t e  of loss of  n a t i o n a l i t y  w a s  " improperly made." 
I t  has  t h e r e f o r e  r eques t ed  t h a t  t h e  Board remand t h e  case so t h a t  
t h e  Department may v a c a t e  t h e  ce r t i f i ca te  of loss of n a t i o n a l i t y .  
The Board w i l l  g r a n t  t h e  Depar tment ' s  r e q u e s t  f o r  remand. 

I 

Appel lan t  was born a t  . 
Through h i s  mother, a United S ta tes  c i t i z e n ,  he acquired United 
S t a t e s  n a t i o n a l i t y .  By v i r t u e  of h i s  b i r t h  i n  Mexico he a lso 
acqu i r ed  t h e  n a t i o n a l i t y  of t h a t  s ta te .  From b i r t h  a p p e l l a n t  
w a s  r e g u l a r l y  documented as  a Uni ted States c i t i z e n  by t h e  
Embassy a t  Mexico C i t y .  

During 1984 a p p e l l a n t  f i l e d  s e v e r a l  a f f i d a v i t s  w i t h  t h e  
Embassy, d e c l a r i n g  t h a t  upon a t t a i n i n g  t h e  age of 18  he would 
be r e q u i r e d  by Mexican l a w  t o  apply  f o r  a c e r t i f i c a t e  of Mexican 
n a t i o n a l i t y ,  a procedure  t h a t  would e n t a i l  h i s  swearing allegianc. 
t o  Mexico and renouncing Uni ted States c i t i z e n s h i p .  H e  would, ht-. 
a s s e r t e d ,  make t h e  o a t h  and r enunc ia to ry  d e c l a r a t i o n  under 

- 1/ S e c t i o n  3 4 9 ( a ) ( 2 )  of  t h e  Immigration and N a t i o n a l i t y  A c t ,  8 
U.S.C. 1481(a)  ( 2 ) ,  r e a d  a s  fo l lows:  

S e c t i o n  349. (a )  From and a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  
A c t  a person  who i s  a n a t i o n a l  of t h e  United S t a t e s  whether by 
b i r t h  o r  n a t u r a l i z a t i o n ,  s h a l l  lose h i s  n a t i o n a l i t y  by -- 

. . .  
( 2 )  t a k i n g  an o a t h  o r  making an a f f i r m a t i o n  or 

o t h e r  formal  d e c l a r a t i o n  of  a l l e g i a n c e  t o  a f o r e i g n  
s ta te  o r  a p o l i t i c a l  s u b d i v i s i o n  t h e r e o f ; . . .  

PL 99-953, Nov. 1 4 ,  1986 (100 S t a t .  3655) ,amended subsec t ion  ( a )  
of  s e c t i o n  349 by i n s e r t i n g  " v o l u n t a r i l y  performing any o f  t h e  
fo l lowing  acts  wi th  t h e  i n t e n t i o n  o f  r e l i n q u i s h i n g  United S t a t e s  
n a t i o n a l i t y :  a f t e r  " s h a l l  lose h i s  n a t i o n a l i t y  by; ' I .  It also 
amended paragraph ( 2 )  of  s e c t i o n  349 (a) by i n s e r t i n g  " a f t e r  
having a t t a i n e d  t h e  age of  e i g h t e e n  yea r s"  a f t e r  " thereof  ". 
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compulsion without  t h e  i n t e n t i o n  of r e l i n q u i s h i n g  United S t a t e s  
c i t i z e n s h i p .  
1984 t h a t  he wished t o  r e t a i n  bo th  United S t a t e s  and Mexican 
n a t i o n a l i t y .  W h i l e  I d e f i n i t e l y  wish t o  r e t a i n  my United 
S t a t e s  n a t i o n a l i t y ,  s i n c e  it i s  ve ry  l i k e l y  t h a t  I w i l l  want t o  
l i v e  i n  t h e  United S t a t e s ,  a t  my p r e s e n t  age of 18 [he w a s  t h e n  
17  y e a r s  and 5 months of a g e ] ,  t h e r e  i s  s t i l l  s o m e  u n c e r t a i n t y  
about  my f u t u r e ,  and I 
c i t i z e n s h i p ,  as al lowed by U . S .  l a w . "  [Emphasis i n  o r i g i n a l ] .  

Appel lant  exp la ined  i n  a s ta tement  executed  i n  May 

want a lso t o  r e t a i n  my Mexican 

I n  February 1985 a p p e l l a n t  a p p l i e d  for  a c e r t i f i c a t e  o f  
Mexican n a t i o n a l i t y .  
United States n a t i o n a l i t y  and a l l e g i a n c e  t o  t h e  United S ta tes ,  
and pledged obedience and submission t o  t h e  l a w s  and a u t h o r i-  
t ies  of  Mexico. 

I n  t h e  a p p l i c a t i o n  he e x p r e s s l y  renounced 

A s  r e q u i r e d  by l a w ,  an  o f f i c e r  of t h e  Embassy executed  a 
c e r t i f i c a t e  of  loss .of  United S t a t e s  n a t i o n a l i t y  (CLN) i n  
a p p e l l a n t ' s  name i n  June 1985. 2 /  The c e r t i f i c a t e  recited t h a t  
a p p e l l a n t  acqu i r ed  t h e  n a t i o n a l i r y  of bo th  t h e  United S t a t e s  and 
Mexico a t  b i r t h ;  t h a t  'he made a formal d e c l a r a t i o n  of  a l l e g i a n c e  
t o  Mexico; and the reby  e x p a t r i a t e d  himself  under t h e  p r o v i s i o n s  
of s e c t i o n  3 4 9 ( a ) ( 2 )  of  t h e  Immigration and N a t i o n a l i t y  A c t .  I n  
t r a n s m i t t i n g  t h e  CLN t o  Washington, t h e  consu la r  o f f i c e r  s m a r i -  
zed v a r i o u s  d e c k r a t i o n s  and a c t i o n s  o f -a p p e l l a n t  which, t h e  
o f f i c e r  contended,  showed t h a t  a p p e l l a n t  l acked  t h e  r e q u i s i t e  
i n t e n t  t o  r e l i n q u i s h  United States n a t i o n a l i t y  when he made a 
formal  d e c l a r a t i o n  o f  a l l e g i a n c e  t o  Mexico. 
no ted ,  i n  p a r t i c u l a r ,  a p p e l l a n t ' s  con t inuous  r e g i s t r a t i o n  a t  t h e  

The c o n s u l a r  o f f i c e r  

- 2 /  S e c t i o n  358 of t h e  Immigration and N a t i o n a l i t y  A c t ,  8 U.S.C. 
1501, reads as  fo l lows:  

Sec. 358. Whenever a d ip loma t i c  or consu la r  o f f i c e r  of t h e  
United S t a t e s  has  reason  t o  b e l i e v e  t h a t  a person whi le  i n  a f o r e i g n  
s tate fas l o s t  h i s  United States  n a t i o n a l i t y  under any p rov i s ion  of 
c h a p t e r  3 of t h i s  t i t l e ,  or  under any p r o v i s i o n  of c h a p t e r  I V  of t h e  
N a t i o n a l i t y  A c t  of  1940, as amended, he s h a l l  c e r t i f y  t h e  facts  
upon which such belief i s  based t o  t h e  Department of S t a t e ,  i n  
w r i t i n g ,  under r e g u l a t i o n s  p r e s c r i b e d  by t h e  S e c r e t a r y  of S t a t e .  
If t h e  r e p o r t  of  t h e  d ip loma t i c  o r  c o n s u l a r  o f f i c e r  i s  approved by 
t h e  S e c r e t a r y  of S t a t e ,  a copy of t h e  cert if icate s h a l l  be forwarded 
t o  t h e  At torney Gene ra l , - fo r  h i s  i n fo rma t ion ,  and t h e  d ip loma t i c  or 
c o n s u l a r  o f f i c e  i n  which t h e  r e p o r t  w a s  made s h a l l  be d i r e c t e d  t o  
forward a copy o f  t h e  c e r t i f i c a t e  t o  t h e  person  t o  whom it relatgs. 

4 
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Embassy; t h e  f a c t  t h a t  he had been educa ted  a t  t h e  American 
School i n  Mexico C i ty ;  t h a t  he f r e q u e n t l y  v i s i t e d  t h e  United 
S t a t e s  where he expected t o  con t inue  h i s  educa t ion ;  and t h a t  
he had consu l t ed  an a t t o r n e y  " i n  h i s  e f f o r t s  t o  r e t a i n  h i s  U . S .  
c i t i z e n s h i p . "  3 /  The c o n s u l a r  o f f i c e r  concluded t h a t  appel-  
l a n t  "has  amply-demonstrated h i s  a t tachment  t o  h i s  U. S. 
c i t i z e n s h i p  and h i s  i n t e n t i o n  of r e t a i n i n g  it." 

The Department d i d  n o t  a g r e e  w i t h  t h e  op in ion  of t h e  consuls- 
o f f i ce r .  On November 1 4 ,  1985 it approved the  CLN t h a t  t h e  
Embassy had submitted.  The Department contended t h a t  t h e  record 
d i d  no t  suppor t  a p p e l l a n t ' s  p o s i t i o n  t h a t  he lacked  t h e  requisites 
i n t e n t i o n  t o  r e l i n q u i s h  United S t a t e s  c i t i z e n s h i p ;  h i s  i n t e n t  t c l  

f o r f e i t  c i t i z e n s h i p  w a s  mani fes ted  by d e c l a r i n g  a l l e g i a n c e  t o  
Mexico wh i l e  e x p r e s s l y  renouncing United S t a t e s  c i t i z e n s h i p .  

A t ime ly  appea l  w a s  e n t e r e d ,  and o r a l  argument w a s  heard  i n  
January 1987. 

I1 

Subsequent t o  o ra l  argument, a s  r eques t ed  by a p p e l l a n t ' s  
counse l ,  t h e  consu la r  o f f i c e r  who processed  a p p e l l a n t ' s  case 
made an a f f i d a v i t  on March 1 2 ,  1987, concerning t h e  circumstancc 
l e a d i n g  up t o  and sur rounding  appe l l an t - ' s  a p p l i c a t i o n  f o r  a 
c e r t i f i c a t e  of  Mexican n a t i o n a l i t y .  I n  h e r  a f f i d a v i t ,  t h e  con- 
s u l a r  o f f i c e r  s t a t e d  t h a t  she  had n o t  changed h e r  o p i n i o n  
(expressed  i n  he r  memorandum t o  t h e  Department of  June 1986) th< i t  
a p p e l l a n t  lacked t h e  i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p .  
a f f i d a v i t  r e a d s  i n  p e r t i n e n t  p a r t  as fo l lows:  

The 

2 .  On February 1 9 ,  1985, A  M -E  
m e t  w i th  m e  t o  d i s c u s s  t h e  e f f e c t  t h a t  h i s  
a p p l i c a t i o n  f o r  a C e r t i f i c a t e  of Mexican 
N a t i o n a l i t y  would have on h i s  American c i t i -  
zenship.  I n  t h i s  connec t ion ,  -  
completed a " Ques t ionna i r e  - Informat ion  
f o r  Determining U .  S. C i t i z e n s h i p "  and f i l e d  
a document c o n t a i n i n g  supplemental  i n f o r-  
mation r e g a r d i n g  h i s  c i t i z e n s h i p  s t a t u s ,  which 
documents w e r e  s i gned  and sworn be fo re  m e .  
I informed him t h a t  it w a s  my unders tanding  
t h a t  it w a s  Department of  S t a t e  p r a c t i c e  t o  
cons ide r  a s t a t emen t  a s  t o  i n t e n t  t o  r e t a i n  
c i t i z e n s h i p  made a t  t h i s  Embassy under o a t h  

- 3 /  The record  also shows t h a t  a p p e l l a n t  r e g i s t e r e d  f o r  United 
S t a t e s  S e l e c t i v e  Service s h o r t l y  b e f o r e  h i s  1 8 t h  b i r t h d a y ;  t h a t  
he f i l e d  United S t a t e s  income t a x  r e t u r n s ;  and had a United Statee 
Social S e c u r i t y  card. 
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p r i o r  t o  an a p p l i c a t i o n  f o r  a C e r t i f i c a t e  
of Mexican Na t iona l i ty  as counter-balancing 
t h e  evidence of t h e  s ta tement  made i n  t h e  
a p p l i c a t i o n  f o r  a C e r t i f i c a t e  of Mexican 
Na t iona l i ty  before  t h e  Mexican a u t h o r i t i e s ,  
and t h a t  t h e  Department of S t a t e  would 
t h e r e f o r e  decide h i s  case on t h e  b a s i s  of 
o t h e r  i n d i c i a  of i n t e n t .  

3 .  On June 1 7 ,  1985, i n  accordance with t h e  
S t a t e  Department procedures i n  cases 
involving p o t e n t i a l  loss  of n a t i o n a l i t y ,  I 
submitted an Opinion and a C e r t i f i c a t e  of 
Loss of N a t i o n a l i t y  f o r  State Department 
cons idera t ion .  

4 .  I n  my memo of June 1 7 ,  1985, I 
descr ibed  t h e  lengthy h i s t o r y  of con tac t  
t h a t  -  has  had with t h e  
American Embassy i n  Mexico Ci ty  and h i s  
repeated  stat'ements t o  Embassy o f f i c i a l s  of 
h i s  i n t e n t i o n  t o  r e t a i n  h i s  American 
c i t i z e n s h i p .  I a l s o  s t a t e d  i n  t h e  le t ter  
t h a t ,  i n  my opinion,  -  had amply 
demonstrated h i s  attachment t o  h i s  U.S. 
c i t i z e n s h i p  and h i s  i n t e n t i o n ' o f  r e t a i n i n g  
it. I n  my opinion,  -  had been 
very d i r e c t  and candid about h i s  i n t e n t i o n  
t o  r e t a i n  both American and Mexican 
c i t i z e n s h i p  a f t e r  h i s  e igh teen th  b i r thday  
and maintained c l o s e  con tac t  with t h e  
American Embassy i n  t h i s  regard.  
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On A p r i l  9 ,  1987 t h e  Deputy Assisant  Secre tary  of S t a t e  f o r  
Consular A f f a i r s  (Passport  Serv ices)  submitted a memorandum t o  t h e  
Board, reques t ing  t h a t  t h e  case be remanded t o  t h e  Department so 
t h a t  t h e  c e r t i f i c a t e  of loss of n a t i o n a l i t y  might be vacated.  
The Department's memorandum gave t h e  fol lowing r a t i o n a l e  f o r  i ts 
reques t :  

The Board's a t t e n t i o n  i s  r e f e r r e d  t o  t h e  
record i n  t h i s  case, inc luding  t h e  a f f i -  
d a v i t  of Consul Mary Gerber da ted  
March 12, 1987. (Copy a t t ached . )  The 
Board w i l l  no te  t h a t  consul  Gerber sets 
o u t  her  r e c o l l e c t i o n  of what information 
she provided t o  t h e  Appellant concerning 
t h e  weight t h e  Department would give t o  
c e r t a i n  of a p p e l l a n t ' s  a c t i o n s  surround- 
i n g  t h e  t i m e  of h i s  a p p l i c a t i o n  f o r  a 
C e r t i f i c a t e  of Mexican Na t iona l i ty .  

b 
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Consul Gerber 's  explanat ion  of t h e  
s ign i f i cance  t o  t h e  Department of acts and 
s tatements  of Appellant included i n c o r r e c t  
i n t e r p r e t a t i o n s  of t h e  Department's 
published gu ide l ines  on t h e  procedures f o r  
determining loss of c i t i z e n s h i p .  Insofar  
a s  Consul Gerber 's  s ta tements  t o  Appellant 
may have pre judiced  him i n  h i s  presenta-  
t i o n  of h i s  case dur ing  t h e  t i m e  before 
t h e  C e r t i f i c a t e  of Loss of Na t iona l i ty  w a s  
approved, t h e  Department must consider  
them misinformation. 

I11 

Inasmuch as t h e  Department i s  of t h e  view t h a t  approval of 
t h e  c e r t i f i c a t e  of loss of n a t i o n a l i t y  w a s  improperly made, and 
i n  t h e  absence of manifest  errors of f a c t  o r  l a w  warrant ing a 
d i f f e r e n t  d i s p o s i t i o n  of t h e  case, t h e  Board agrees  t o  t h e  
Department's reques t  t h a t  t h e  matter be remanded f o r  t h e  purpose 
of vaca t ing  t h e  c e r t i f i c a t e  of loss of n a t i o n a l i t y .  

The case is  hereby remanded for  f u r t h e r  proceedings.  - 4 /  

G. 'Jo-than Greenwalid, Member 

I 

- 4 /  
CFR 7 .2  (a) provides i n  p a r t  t h a t :  

Sect ion 7 . 2 ( a )  of T i t l e  2 2 ,  Code of Federa l  Regulat ions,  22  

... The Board s h a l l  t a k e  any a c t i o n  it cons ide r s  
appropr ia te  and necessary t o  t h e  d i s p o s i t i o n  of  cases 
appealed t o  it. ? 




