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DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

IN THE MATTER OF: L  D  

This appeal is from an administrative determination of the 
Department of State holding that appellant, L  D  
expatriated himself on February 11, 1976 under the provisions 
of section 349(a) (1) of the Immigration and Nationality Act by 
obtaining naturalization in Australia upon his own application, 

The Department determined in July 1976 that appellant 
expatriated himself. He entered the appeal ten years later. No 
legally sufficient reason having been presented that would excude 
such a long delay, the Board finds the appeal barred by the 
passage of time and not properly before the Board. 
is hereby dismissed. 

L/ 

The appeal 

I 

D  acquired United States citizenship by birth at  
. He attended elementary 

school, high school and junior college in the United States. 
he enlisted in the United States Army Air Force, serving first as an 
enlisted man, and later as an officer. 
campaigns in the Pacific theater of war, and was honorably dis- 
charged in 1945. 
acquired a bachelor's degree in architecture. For several years 
he worked in the offices of private architects. In 1968 he was 
employed by the Public Transport Commission of Sydney. 
later in 1975 he was engaged by the Experimental Building Station, 

In 1941 

He took part in a number of 

Around 1948 he went to Australia where he 

Seven years 

- 1/ 
and Nationality Act, 8 U.S.C. 1481(a)(l), read as follows: 

Prior to November 14, 1986, section 349(a)(1) of the Immigration 

Sec. 349. (a) From and after the effective date of this Act 
a person who is a national of the United States whether by 
birth or naturalization, shall lose his nationality by -- 

(1) obtaining naturalization in a foreign 
state upon his own application, . . . 

The Immigration and Nationality Act Amendments of 1986, PL 
99-653, approved No. 14, 1986, amended subsection (a) of section 
349 by inserting "voluntarily performing any of the following acts 
with the intention of relinquishing United States nationality:" 
after "shall lose his nationality by". 
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Commonwealth Department of  Cons t ruc t ion ,  which, accord ing  t o  
a p p e l l a n t ,  i s  roughly e q u i v a l e n t  t o  t h e  U.S. Bureau of S tandards .  
Employment w i t h  t h e  Commonwealth Cons t ruc t ion  Department r equ i r ed  
A u s t r a l i a n  c i t i z e n s h i p .   therefore a p p l i e d  t o  be na tu ra-  
l i z e d .  On February 11, 1976  he w a s  g r an t ed  A u s t r a l i a n  c i t i z e n s h i p .  

I n  May 1976 t h e  Department of Immigration and Ethnic  A f f a i r s  
informed t h e  United S t a t e s  Consulate  General  a t  Sydney t h a t   
had acqu i r ed  A u s t r a l i a n  c i t i z e n s h i p  and had sur rendered  h i s  United 
States p a s s p o r t ,  which t h e  Department forwarded t o  t h e  Consulate  
General .  

1 
Later t h a t  month t h e c C o n s u l a t e  General  wrote t o  D  t o  

inform him t h a t  he might have e x p a t r i a t e d  himself  by o b t a i n i n g  
A u s t r a l i a n  c i t i z e n s h i p .  H e  w a s  asked t o  submit comments o r  
ev idence  i n  h i s  c a s e  fo r  t h e  Department t o  cons ide r  i n  determining 
h i s  c i t i z e n s h i p  s t a t u s .  H e  w a s  asked also t o  i n d i c a t e  whether he 
o b t a i n e d  n a t u r a l i z a t i o n  v o l u n t a r i l y  w i t h  t h e  i n t e n t i o n  of 
r e l i n q u i s h i n g  United S ta tes  n a t i o n a l i t y .  
Consu la t e ' s  l e t t e r  on June 1, 1976. I n  t h e  form enc losed  i n  t h e  
Consu la t e ' s  le t ter  he completed t h e  fo l lowing  t w o  i t e m s  as  
i n d i c a t e d :  

 r e p l i e d  t o  t h e  

1. (X) I w a s  n a t u r a l i z e d  as  a c i t i z e n  of 
A u s t r a l i a  on 11 Feb. 1976. I f u r t h e r  s t a t e  
t h a t  t h i s  w a s  my free and vo lun ta ry  act  and 
t h a t  no i n f l u e n c e ,  compulsion,  force or 
d u r e s s  w a s  e x e r t e d  upon m e  by any o t h e r  
person,  and t h a t  it w a s  done wi thou t  any 
r e s e r v a t i o n  and w i t h  t h e  i n t e n t i o n  of 
r e l i n q u i s h i n g  m y  Uni ted States c i t i z e n s h i p .  

... 
5. (X) I would l i k e  t o  make t h e  fo l lowing  
s ta tement  e x p l a i n i n g  m y  r e a s o n s  f o r  per-  
forming t h e  act  which you have referred t o  
and m y  mot ives  and purposes  i n  doing so a s  
t h e y  relate t o  my a l l e g i a n c e  t o  t h e  United 
States c i t i z e n s h i p  ( s t a t e m e n t s  of o t h e r s  
or documentary ev idence  should  be submi t t ed ) .  

' I n  order t o  g a i n  employment as an 
A r c h i t e c t - w i t h  t h e  A u s t r a l i a n  Government 
Department o f  Cons t ruc t ion  it w a s  neces sa ry  
t o  become an A u s t r a l i a n  C i t i z e n .  _- [Under- 
l i n e d  p a r t  w r i t t e n  by  

H e  d i d  no t  take up t h e  Consu la t e ' s  of f icer  t o  d i s c u s s  h i s  
case w i t h  a consu la r  o f f i c e r .  
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I n  accordance with t h e  provis ions  of s e c t i o n  358 of t h e  
Immigration and Na t iona l i ty  A c t ,  a consular  o f f i c e r  executed a 
c e r t i f i c a t e  of loss of n a t i o n a l i t y  i n  a p p e l l a n t ' s  name on 
June 1 6 ,  1 9 7 6 ,  2/ Therein he c e r t i f i e d  t h a t   acquired 
United S t a t e s  c iFizenship  a t  b i r t h ;  t h a t  he obtained Aus t ra l i an  
c i t i z e n s h i p  upon h i s  own a p p l i c a t i o n ;  and concluded t h a t  he the re-  
by e x p a t r i a t e d  himself under t h e  p rov i s ions  of s e c t i o n  3 4 9 ( a ) ( 1 )  
of t h e  Immigration and Na t iona l i ty  A c t .  

The Department approved t h e  c e r t i f i c a t e  i n  J u l y  1976.  3 /  
Approval of t h e  c e r t i f i c a t e  c o n s t i t u t e s  an  admin i s t r a t ive  deter- 
mination of l o s s  of n a t i o n a l i t y  from which a t imely and proper ly  
f i l e d  appeal  may be t a k e n , t o  t h e  Board. 

 en te red  an appeal  on June 9 ,  1986. "It w a s  not  my 
i n t e n t i o n ,   he wrote, " to  r e l i n q u i s h  my United S t a t e s  n a t i o n a l i t y  
permanently, . . ,"  H e  noted t h a t  f o r  economic reasons  he f e l t  he 
had t o  o b t a i n  Aust ra l ian  c i t i z e n s h i p .  I n  August 1984, he added, he 
found it w a s  no longer necessary t o  be an Aus t ra l i an  c i t i z e n  t o  
work f o r  t h e  Aus t ra l i an  government. Therefore he app l i ed  t o  t h e  
Consulate a t  Sydney " f o r . t h e  recovery of my United S t a t e s  c i t i z e n-  
sh ip .  '' 

1 

I n  1984 it appeared t o  m e  t h a t  t h e  only 
way I could recover  my United S t a t e s  
Na t iona l i ty  w a s  t o  immigrate to. t h e  
United S t a t e s  and I d i d n ' t  want t o  lose 
my pleasurable  job with t h e  Experimental 
Building S t a t i o n .  

It i s  a long t i m e  t h a t  on paper I ' v e  been 
an Aus t ra l i an  c i t i z e n  but  I had given up 
hope of recovering my American c i t i z e n s h i p  
when an American f r i e n d  suggested t h a t  I 

- 2 1  Sect ion  358 of t h e  Immigration and N a t i o n a l i t y  A c t ,  8 U.S.C. 
1501, r eads  as follows: 

Sec. 358, Whenever a diplomatic  o r  consular  o f f i c e r  of t h e  
United S t a t e s  has  reason t o  be l i eve  t h a t  a person while i n  a fo re ign  
s ta te  has  l o s t  h i s  United S t a t e s  n a t i o n a l i t y  under any provis ion  of 
chap te r  3 of t h i s  t i t l e ,  o r  under any p rov i s ion  of chap te r  I V  of t h e  
N a t i o n a l i t y  A c t  of 1 9 4 0 ,  a s  amended, he s h a l l  c e r t i f y  t h e  f a c t s  upon 
which such b e l i e f  i s  based t o  t h e  Department of  S t a t e ,  i n  w r i t i n g ,  
under r e g u l a t i o n s  p resc r ibed  by t h e  Sec re ta ry  of S t a t e .  I f  t h e  r e p o r t  
of t h e  diplomatic  o r  consular  o f f i c e r  i s  approved by t h e  Secre tary  of 
State ,  a copy of t h e  c e r t i f i c a t e  s h a l l  be forwarded t o  t h e  Attorney 
General, f o r  h i s  information,  and t h e  d ip lomat ic  or  consular  o f f i c e  i n  
which t h e  r e p o r t  w a s  made s h a l l  be d i r e c t e d  t o  forward a copy of t h e  
c e r t i f i c a t e  t o  t h e  person t o  whom it relates. 

- 3/ 
approving o f f i c e r  s igned,  bu t  a n o t a t i o n  on t h e  c e r t i f i c a t e  indicaites 
t h a t  on J u l y  22, 1976 a copy of t h e  approved c e r t i f i c a t e  was s e n t  t o  

The exact  d a t e  of approval  w a s  n o t  typed i n  t h e  block where t h e  
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w r i t e  d i r e c t l y  t o  you ins tead  of going 
through t h e  United S t a t e s  Consulate.  I 
might add t h a t  no one here ,  n o t  even a t  
work, was aware t h a t  I w a s  no t  a United 
S t a t e s  c i t i z e n .  

I have spent  two t h i r d s  of my l i f e  a s  an  
American c i t i z e n  and I hope t o  spend t h e  
remaining t h i r d  of my l i f e  a s  an  American 
c i t i z e n .  

I1 

The f i r s t  i s s u e  w e  must decide i s  whether t h e  Board may enW1 
t a i n  an appeal  en te red  t e n  y e a r s  a f t e r  appe l l an t  was informed that  
t h e  Department of S t a t e  determined t h a t  he l o s t  h i s  United S t a t e s  
n a t i o n a l i t y  by performing a s t a t u t o r y  e x p a t r i a t i n g  a c t .  The 
Board's j u r i s d i c t i o n  i s  dependent upon a f ind ing  t h a t  t h e  appeal 
was f i l e d  wi th in  t h e  l i m i t a t i o n  prescr ibed  by t h e  app l i cab le  
r egu la t ions .  This  i s  so because t imely  f i l i n g  i s  mandatory and 
j u r i s d i c t i o n a l .  United States v. Robinson, 361 U.S. 220 (1960). 
Thus, if an a p p e l l a n t ,  provid ing  no l e g a l l y  s u f f i c i e n t  excuse, ,  
f a i l s  t o  t ake  an appeal wi th in  t h e  p resc r ibed  l i m i t a t i o n ,  t h e  
appeal  must be dismissed f o r  want  of j u r i s d i c t i o n .  See Costello 
v.  United S t a t e s ,  365 U.S. 265 ( 1 9 6 1 ) .  

of n a t i o n a l i t y  t h a t  w a s  i s sued  i n  t h i s  c a s e ,  f e d e r a l  r e g u l a t i o n s  
p resc r ibed  t h e  fol lowing l i m i t a t i o n  on appeal:  

I n  1976  when t h e  Department approved ' the c e r t i f i c a t e  of loss 

A person who contends t h a t  t h e  Depart- 
ment 's  admin i s t r a t ive  holding of loss of 
n a t i o n a l i t y  or e x p a t r i a t i o n  i n  h i s  case  
i s  con t ra ry  t o  l a w  o r  f a c t  s h a l l  be 
e n t i t l e d ,  upon w r i t t e n  reques t  wi th in  a 
reasonable t i m e  a f t e r  r e c e i p t  of n o t i c e  
of such holding,  t o  appeal  t o  t h e  Board 
of Appel late  Review. A/ 

- 3/ Cont'd. 
t h e  Immigration and N a t u r a l i z a t i o n  Service  and t o  t h e  Consulate 
t o  forward t o  The f a c t  t h a t  t h e  d a t e  of t h e  Department's 
approval  of t h e  c e r t i f i c a t e  was not  typed on t h a t  document does not 
i n  ou r  opinion,  v i t i a t e  i t s  v a l i d i t y .  
- 41 Sect ion  50.60 of T i t l e  2 2 ,  Code of Federal  Regulations (1967-10; 
22  CFR 50.60. 
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Consis tent ly  w i t h  t h e  Board's p r a c t i c e  i n  cases  where a 
determinat ion of loss of n a t i o n a l i t y  w a s  made p r i o r  t o  November 30, 
1979 ,  t h e  foregoing l i m i t a t i o n  w i l l  govern i n  t h i s  case. 5 /  Thus, 
under t h e  app l i cab le  l i m i t a t i o n ,  i f  w e  f i n d  t h a t  appellant- did not  
i n i t i a t e  t h e  appeal wi th in  a reasonable t i m e ,  t h e  appeal would be 
time-barred and t h e  Board would be without a u t h o r i t y  t o  e n t e r t a i n  
it. 

What c o n s t i t u t e s  reasonable t i m e  depends on t h e  f a c t s  of each 
case ,  t a k i n g  i n t o  account a number of cons idera t ions :  t h e  i n t e r e s t  
i n  f i n a l i t y ,  t h e  reason f o r  t h e  de lay ,  and p re jud ice  t o  o t h e r  
p a r t i e s .  Ashford v. S t e u a r t ,  657 F.2d 1053, 1055 (9 th  C i r .  1981) .  
See a l s o  Lairsey v. Advance Abrasives Co., 542 F.2d 9 4 0 . ( 5 t h  C i r , .  
1 9 7 6 ) ,  c i t i n g  11 Wright & M i l l e r ,  Federal  Practice & Procedure, 
sec t ion  2855 a t  228-229: 

... The c o u r t s  cons ider  whether t h e  p a r t y  
opposing t h e  motion has been pre judiced  
by t h e  delay i n  seeking r e l i e f  and they  
consider  whether t h e  moving p a r t y  had 
some good reason f o r  h i s  f a i l u r e  t o  
t a k e  appropr ia te  a c t i o n  sooner. 

I n  acknowledging r e c e i p t  of t h e  appeal ,  t h e  Chairman explained 
t o  t h a t  t imely  f i l i n g  i s  j u r i s d i c t i o n a l :  

The Department's r ecords  i n d i c a t e  t h a t  
t h e  Department determined i n  1976  t h a t  
you e x p a t r i a t e d  yourse l f .  You wish t o  
appeal 10  y e a r s  la ter .  The passage of 
so much t i m e  raises a ques t ion  whether 
your appeal  may be considered t imely .  
This i s  an important j u r i s d i c t i o n a l  
i s s u e ;  f o r  i f  we  determine t h a t  your 
appeal i s  not  t ime ly ,  w e  w i l l  have no 
a l t e r n a t i v e  but  t o  dismiss  it without 
reaching t h e  m e r i t s  of t h e  case .  I t  
i s  t h e r e f o r e  very much i n  your i n t e r e s t  
t o  exp la in  why you d i d  not  move sooner 
and t o  back up any s tatements  you make 
with evidence.  

- 5/ On November 30,  1979  new f e d e r a l  r e g u l a t i o n s  were promulgated 
f o r  t h e  Board of Appel late  Review. 22  CFR P a r t  7.  22  CFR 7.5(b) 
provides t h a t  t h e  l i m i t a t i o n  on appeal i s  one year  a f t e r  approval 
of t h e  c e r t i f i c a t e  of loss of n a t i o n a l i t y .  

p 
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Despite t h e  Chairman's suggest ion t h a t   expla in  why 
he d i d  not appeal sooner, he d id  not  address  t h e  i s sue .  I n  one 
communication t o  t h e  Board he in t imated  t h a t  he simply d i d  not  
t h i n k  about t r y i n g  t o  recover h i s  c i t i z e n s h i p  u n t i l  1984. A s  he 
put  it i n  a l e t te r  dated J u l y  28, 1986,  wrote t h a t  he 
learned  i n  August 1984 it was no longer  necessary t o  be an 
Aust ra l ian  c i t i z e n  t o  work f o r  t h e  Aus t ra l i an  Government "and I 
made an a p p l i c a t i o n  t o  t h e  Consulate General . . . in  Sydney f o r  t he  
recovery of my United S t a t e s  c i t i z e n s h i p . "  That o f f i c e  repor tedly  
r e p l i e d  t o   t h a t  he appeared t o  be e l i g i b l e  t o  immigrate 
s i n c e  he  a r e l a t i v e  who i s  a United States c i t i z e n .   
commented t o  t h e  Board t h a t  he d i d  no t  choose t o  immigrate t o  t h e  
United S t a t e s  i n  1984 s ince  "1 d i d n ' t  want t o  l o s e  my pleasurablg  
job  with t h e  Experimental Building S ta t ion ."  

P l a i n l y ,   was n e t  d e t e r r e d  from tak ing  an ea r l i e r  
appeal by any f a c t o r s  beyond h i s  c o n t r o l .  Thus he has not  adduced 
a l e g a l l y  s u f f i c i e n t  reason why he could n o t  have ac ted  much 
sooner.  

Furthermore, it would be p a t e n t l y  p r e j u d i c i a l  t o  t h e  Depart- 
ment if w e  w e r e  t o  a l low t h e  appeal.  The Department bea r s  t h e  
burden of proving by a preponderance of t h e  evidence t h a t  a c i t i z e i l  
who performed a s t a t u t o r y  e x p a t r i a t i n g  act d i d  so v o l u n t a r i l y  w i t h  
t h e  i n t e n t i o n  of r e l i n q u i s h i n g  United States c i t i z e n s h i p .  Vance v .  
Ter razas ,  444 U.S. 252 (1980). Undertaking i t s  burden of proof 
a f t e r  t h e  passage of t e n  y e a r s  would be extremely d i f f i c u l t  f o r  t h t b  

Department. Recol lec t ion  of t h e  even t s  of 1976 assuredly  has  fadecl 
from t h e  memory of t h e  government o f f i c i a l s  involved, i f  not  from 

 memory. 

A l i m i t a t i o n  p rov i s ion  i s  not  designed t o  serve  administrative. 
convenience. I ts  e s s e n t i a l  purpose i s  t o  compel t h e  e x e r c i s e  of a 
r i g h t  of a c t i o n  wi th in  a reasonable t i m e  so as  t o  p r o t e c t  t h e  adver.1 
p a r t y  a g a i n s t  b e l a t e d  appeals  t h a t  could more e a s i l y  have been 
adjudica ted  when t h e  r e c o l l e c t i o n  of even t s  upon which t h e  appeal J '  

based i s  f r e s h  i n  t h e  minds of a l l  p a r t i e s  d i r e c t l y  involved. Thi:,  
i s  no t  t h e  s i t u a t i o n  here.  Furthermore, t h e r e  must be an end t o  
l i t i g a t i o n  a t  some po in t .  

It  is  clear t h a t  a p p e l l a n t  allowed a cons iderable  per iod  of 
t i m e  t o  e l apse  before  t a k i n g  an appeal .  
showed any i n t e r e s t  i n  t h e  r e s t o r a t i o n  of h i s  c i t i z e n s h i p  u n t i l  
1984, e i g h t  y e a r s  a f t e r  h i s  e x p a t r i a t i o n .  W e  f i n d  h i s  f a i l u r e  t o  
t ake  any a c t i o n  u n t i l  t hen  clear evidence t h a t  h i s  delay was 
unreasonable. Whatever d e f i n i t i o n  may be given t o  t h e  t e r m  
"reasonable t i m e " ,  w e  do no t  be l i eve  t h a t  such language contem- 
p l a t e d  a de lay  of over  t e n  years .  
reasonable t i m e "  commences with a p p e l l a n t ' s  r e c e i p t  of n o t i c e  of 
t h e  Department's holding of loss  of n a t i o n a l i t y  and not  a t  a moment 
i n  t i m e  when he deems it p r o p i t i o u s  t o  a s s e r t  a c l a i m  t o  h i s  l o s t  
c i t i z e n s h i p .  

There i s  no record  t h a t  h(s 

The pe r iod  of "within a 
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I n  t h e  c i rcumstances  of t h i s  case  where t h e r e  has been no 
showing of a ceqairement €or  an extended per iod  of time t o  
p r epa re  h i s  c a se ,  or  any o b s t a c l e  beyond a p p e l l a n t ' s  c o n t r o l  i n  
t ak ing  a t i m e l y  appea l ,  i t  is obvious  t h a t  a de l ay  of more than 
t e n  y e a r s  is  unreasonable .  

- I11 - 
Upon c o n s i d e r a t i o n  of t h e  fo regoing ,  we conclude t h a t  t h e  

appea l  was no t  brought f h i t h i n  a r ea sonab le  time a f t e r .  a p p e l l a p t  
had n o t i c e  of t h e  Department 's  ho ld ing  of l o s s  of h ' i s  
n a t i o n a l i t y .  The appea l  is ba r r ed  by  t h e  passage of time and 
not p r o p e r l y  be fo re  t h e  Board. I t  is hereby d i smissed .  

G i v e n  our d i s p o s i t i o n  of t h e  c a s e ,  we a r e  unable t o  reach  
t h e  o the r  issues p re sen t ed .  

J& 4 LAflu+-- 
Howara Meyers, Member " 

* Y \ 4  
Georgd T a f t  




