May 20, 1987 2t

DEPARTMENT OF STATE

BOARD Of APPELLATE REVIEW

In rie MATTER OF: V(| -

This @S an appeal to the Board of Appellate Review from
an administrative determingti of nt of Sstate
holding that appellant, z& W expatriatel
himselt on September 30, 1 under € provisions of section

349(a)(2) of the Immigration and Nationality Act by making a
formal declaration of allegiance to Mexico. A1/

For the reasons- that follow, we conclude that
voluntarily made a formal declaration of allegiance to Mexico
with the 1i1ntention of relinquishing United States nationality,
We therefore will affirm the Department®s determination that he
expatriated himself.

L/ Prior to November 14, 1986, section 349(a)(2) of the
Immigration and Nationality Act, 8 U.S.C. 1481(a)(2), read as
follows:

i Section 349. (a) From and after the effective date of
this Act a person who is a national of the United States whether
by birth or naturalization, shall lose his nationality by --

A
. . .

(2) taking an oath or making an affirmation or
other formal declaration of allegiance to a foreign
state or a political subdivision thereof;...

The Immigration and Nationality Act Amendments of 1986,
PL 99-953 approved November 14, 1986, 100 Stat. 3655, amended
subsection (a) of section 349 Dby 1inserting "voluntarily
performing any of the following acts with the intention ot
relinquishing United States nationality:® after "shall lose his
nationality by;". pL  99-953 also amended paragraph (2) of
section 349(a) by inserting "after having attained the age ot
eighteen years" after "thereof.”




239

'3* was born on E [ - H Through
his fathecr he acquired Unite ates citizensnip. rough birth

in_ he acquired the nationality of that state as well.
G s Ffather regisgeced his birth at the United States
Embassy. In 1972 and 1977 the Embassy issued him cards 'of
identity and registration. He obtained a United States passport
at Boston in 1981 while attending Brown University during the
academic year 1980-1981. Aside from summer jobs In the i
States from 1975 to 1980 and one-year's study at Brown, M
nas lived all his life in Mexico.

Waile in his second year of medical school at the
Autonomous University of Guadalajara, pplied for a
certificate of Mexican nationality (cMN} on 8, 1983. In
the application he expressly renounced his United States
nationality and allegiance to the United States. He also made a
formal declaration of allegiance to Mexico. On September 30,
1 the Department of Foreign Relations issued a CMN to

(He obtained a Mexican passport in March 1985 which he
apparently never used.)

By diplomatic note dated October 3, 1983 the Deiartment

of *®Foceign Relations informed the Embassy that ha?

i a CMN, and enclosed a copy of that document aS well as
m application therefor. The Embassy wrote to {Jjjjj}y o»
Jandacy 39, 1984 to 1inform him that by makiag rmal
daclaration of allegiance to a foceign state he might have lost
1.5 Jaited States nationalikty. He was asked to complete a form
to assist the Departmeat to make a determination of his
citizeaship statuas and offered the oppactunity to discuss his
case with a coasular officer.

Gm visited tha TR®abassy in March and again in
September and was interviewed by a consular officer. He

completed the citizenship form and, for information purposes, an
applicatlon for a passport/registration. Thereafter, on
Seotember 25, 1984 a consular officer executed a certificate of
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loss of nationality (CLN) in name.2/ The official
certified therein that acquired— United State:;
citizenship by birth abroad to a United States citizen father:

that he also acquired Mexican nationalitiy at birth; that he
made a formal declaration of allegiance to Mexico; and thereby
expatriated himself under the provisions of section 349(a)(2) of
the Tmmigration and WNationality Act. The DNDepartment approve:l
the certificate on Novemher 21, 1934, SO making an
administrative determination of loss of nationality Erom which «
timely and properly _filed appeal may be taken to the Board of
Appellate Review. - entered the appeal pro se on June 25,
1986.

- II -—

Before proceeding, we must determine whether the Board
may exercise jurisdiction over this appeal. Since timely filing
is mandatory and jurisdictional, United States v. Robinson, 361
U.S. 220 (1960), our jurisdiction depends on whether the appeal
was entered within the limitation prescribed by the applicable
regulations. The Ilimitation on appeal is one year after the
Department approves the certificate of loss of nationality that
was issued in the case. Section 7.5(b)(1) of Title 22, Code of
Federal Regulations, 22 cFrR 7.5(b)(1). An appeal not filed

within the prescribed Ilimitation shalt be denied unless the
Board determines Ffor good cause shown that the appeal could not
have been filed within the allowable time. 22 CFR 7.5(a).

2/ Section 358 of the Immigration and Nationality Act, 8 U.S.c.
1501, reads as follows:

Sec. 358. Whenever a diplomatic or consular officer of
the United States has reason to believe that a person while in
foreign state has lost his United States nationality under anv
orovision of chapter 3 of this title, or under any provision of
chapter Iv of the Nationality Act of 1940, as amended, he shall
certify the facts wupon which such belief 1is based to the
Dapartment of State, In writing, under regulations prescri'bed by
the Secretary of State. If the report of the diplomatic or
consular officer is approved by the Secretary of State, a copy
of the certificate shall be forwarded to the Attorney General,
for his information, and the diplomtic or consular office in
which the report was made shall be directed to forward a copy of
the certificate to the person to whom it relates.
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In F c appeal was entered seven months over
tie allowable Time. was not, however, informed that his
right of appeal sh execcised within one year after
approval ot the cLN, as prescribed by 22 CFrR 59.52. 3/ Notice
of the right of appeal and the 1limitation on app=2al IS
cusktomarily coaveyed to the affected party b»Hy iafocmation
orinkad on the ravecse of the CuN., The cuny that was sent to
was, however, obsolete; it did not bear curcent
intormation about the right of appeal. The information about
appeals therein cited "the regulations governing appeals that
were In  force from 1967-1979. 4/ nder the predecessor
regulations, namely, 22 CFR 50.60, an aggrieved party might take
an appeal "within a reasonable time® after receiving notice of
the Department"s determination of loss of nationality.

—_plainly was entitled to rely on the appeals
informatlon given him officially - to assume that he had a

flexible period of time within which to appeal. That he relied
on the information conveyed to him through the cuy 1is apparent
Eron the explanation he gave why he did not take his appeal
within the one-year limitation:

3/ 22 CFR 59.52 reads as follows
Sec., 50.52 Notice of right to appeal.

"Wen an approved certificate of loss of nationality or
certificate of expatriation i1s forwarded to the person to
whom 1t relates or his or her representative, such person
or representative shall be informed of the right to appeal
the Department"s determination to the Board of Appellate
Review (Part 7 of this chapter) within one year after
approval of the certificate of loss of nationality or the
certificate of expatrition.

4/ The Eederal regulations governing appeals to the Board
were amended and revised effective November 30, 1979.



..., I can only say that I was not aware of any
limit. In fact ny father was told by one of hi.
friends ia the embassy who should have known, that
‘you can always appeal a citizenship case’. Given
the seriousness of a loss of citizenship, thin
statement seemed to make sense to me. The official
document to which we referred = the back of
Cerfificate of Loss of Nationality of the Mnite
States ... does not mention any time limit. There
did not seem to be any urgency, especially Since/an
attitude of urgency and haste was what originated 'my
citizenship problems. Also during much of this time
I was outside of the Mexico City area, | did not
hear of this time limit until 1 went to the Embassy
to file my appeal.

The failure of the Department and the Embassy to inform
_ as mandated by regulations with the force of law, that
ne would have to exercise his appeal right within one year
excuses his delay. V¢ consider the appeal timely and will
consider it on the merits.

- I11 -

The statute provides that a national of the United States
shall lose his nationality by voluntarily making a formal
declaration of allegiance to a foreign state with the intention
of relinguishing United States nationality. 5/ Tt IS evident!
that duly made a formal declaration of Aallegiance '
Mexico an thus brouagnt himself within the purview of th-
statute. 5/

5/ " "Text supra, note 1.

&/ q suggests that he did not perform a valid act o!
expatriation Decause:
I did  sing sic] an aplication [sicl for
certificate o Mexican Nationality hy birth.

Although the language of this was explicit, 1 di
not consider it valid in the eyes of the United
States government because there was no
representative of the United States there to
validate the proceedings.

GF'S contention 1is without 1legal foundation, Thw
statute does not prescribe that a United States official must be
present to make the act of swearing allegiaace to Eoreign state
a valid act withian tie meaning of the statute.
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The First issue to be addressed therefore Is whether he
mads the declaration of allegiance voluntarily. 1n law 1t 1S
oresumed that one who pecforms a statutocy expatriating act does
30 voluntarily, but tie oresumption may be rebutted upon a
snowlag by A preponderance of the evidence that the act was
involuntary. 22/

Appellant maintains that he acted under "extreme duress”
in an attempt to help his family financially. Specifically, he
applied for the ¢cMy (which required him to make oath to Mexico)
in order to avoid payment of around $30,000 (u.s.) in tuition at
medical school. H#He fTormulated his case In a letter to the Board
dated august 12, 1986 as follows:

1/ Section 34%(c) of the Immigration and Nationality Act, 8
U.S.C. 1481(c), provides that:

Whenever the loss of United States nationality 1is put in
Issue 1In any action or proceeding commenced on or after the
enactment of this subsection under, or by virtue of, the
provisions of this or any other Act, the burden shall be upon
the person or partg claiming that such ‘'Loss ocurred, to
establish such claim by a preponderance of the evidence. Except
as otherwise provided iIn subsection (b), any person who commits
or performs, or who has committed or performed, any act of
expatriation under the provisions of this or any® other Act shall
be presumed to have done so voluntarily, but such presumption
may he rebutted upon a showing, by a preponderance of the
evidence, that the act or acts committed or performed were not
done voluntarily.

The Immigration and Nationality Act Amendments of 1986, PL
99-653, approved Nov. 14, 1986, 100 Stat. 3655, repealed
subsection (b) but did not redesignate subsection (c¢)




When | came hack to enroll for my Fifth semester
(after having completed two years of study) I wa:
told that 1 could not enter and would have to s«
the director of the school, nr. Nestor Velasco
Perez. Dr. Velasco Perez informed ne that since in
his eyes | was an American 1 could not continue with
my college education at the University

unless 1 signed a Solicitud de Certificado 1~
Nacionalidad Mgicana por Nacimiento (Request for
Certificate of Mexican Nationality by Birth). 1 wax
born in Mexico. M/ citizenship had never before
been brought up. If 1 could not produce thi
Certificate of Mexican Nationality by Birth T would
immediately have to pay American tuition for the
coming and all previous Yyears of attendance,
matter which he calculatled at $30,000 dollars. T
was then only a few Slays away from the enrollment
deadline. My pareats were unavailable and | had no
way of coming up with this amount of money. WNor 4id
I thiak that even If gy pareants had been available

that they could produce such a sum,. I was in
state of panic aad confusion; T signed the reques!
for a cartificate of Mexican Nationality by birth,

We do not doubt that H would have had to pay a larq:
sun of money had he ot obtained a cMN, The consular office:

sho interviewed G stated in a report to the nepartmen!
that an inquiry to tne =n21ical school confirmed that Fforeigner:
"are charged a much higher rate of tuition about 10,000 pe;s
year.% 8/ The basic issue is_whether as a matter of law, the
circumstances that confronted when he applied for a cmv
constituted legal duress.

8/ M asserted in a statement he submitted to the Embassy
in 1 at students documented as Mexican citizens pay about
$300 (US) per semester.
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Duress of course negates freedom of choice. To prove
duress one must show that circumstances he neither created nor
was able to control Eforced him to perform an expatriative act.
The rule was stated in Dareau v. Marshall, 170 r.24 721 (3rA
Cir. 1948):

I f by reason of extraordinary circumstances
amounting to true duress an American national is
forced into the formalities of citizenship of
another country, the sine qua non of expatriatibn is
lacking. There is no authentic abandonment of His
o nationality. His act, if it can be called his
act, is involuntary. He cannot be truly said to be
manifesting an intention of relinquishing his
country.

170 F.24 at 724.

In Doreau, plaintiff obtained French nationality during
the German occupation of France in order to escape
incarceration, fearing for her life and her unborn child's. The
court held that in such circumstances the expatriative act she
performed was involuntary. Economic pressures too have forced
American citizens to perform an expatriative act. See the
leading cases: Stipa Vv. Dulles, 233 F.2d 551 (3rd Cir. 1956);
Insogna V. Dulles, 116 F. Supp. 473 (D.D.C. 1953). In Tnsogna
v. DuHwes the expatriating act was performed to obtain money
necessary "in order to live." 116 F., Supp. at 475. In ?tip& v.
Dulles, the alleged expatciate faced "dire aeconomic blight and
inability to obtain employment." 233 7.2d at 555. petitioners
in both 3:zipa and Insogna performed a statutorily proscribed act
tn Tetaly duriag and after World War ITI ia order ko subsist. In
boih  cases the coarks held thak the peinordial  instinckt to
survive forced them ko perform the AcCt.

The circaastances sacrcaaading G:—'s par formiace of an
axpaitriative act wmanifestly wece far different  from those of
D1aintifFfs ia tha l2aling cases cited above. /P wanted to
be a doctor, chose to study in Mexico, and sought to avoid
pvaying the large sum of money he would owe for tuition were he
classed as a non-Mexican student. He placed himself in a
position whar2 in order to pursue a preferred course of study
and to avail hnimself of the full oprivileges of Mexican
citizenship he had to parcrform an expatriative act. As a matter
of - law, he had the opportunity to make a free choice and did
so. We do not criticize him Ffor the choice he made, and we
appreciate that there may have bheen limitations oa making
dLffereat choices from the one ha 4did. That the alternatives
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might have been expensive or unacceptable to him does not, given
the precious right at stakeg _render his act any less voluntary
in the eyes of tie law. Gﬁ reaped a financial benefit- in
performing the expatriative act. Here the dictum of the cour!
in Doreaa V. Marshall, supra, seems apposite:

...0n the other hand it IS just as certain that th.
forsaking of American citizenship, even in |
difficult situation, as a matter of expedience, with
attempted excuse of such conduct later when cras:
Jgaterial considerations suggest that course, is nol
uress.

179 #.24 at 724.

The conclusion to which we are led is that the compulsion
appellant Eelt to obtain a certificate of Mexican nationality
was of his own design. "...the opportunity to make a decision
aoon personal choice is the essence of voluntariness.” Jolley
v. Immigration and Naturalization Service, 441 F. 2d 1245, 1
(5th Cir. 1971), cert. denied. 404 U.S. 946 (la971). Havinq
exercised his choice, appelllant may not he excused from the
consequences flowing from it. Jolley, supra, at 1251.

_IV_

Even though we have concluded that appellant voluntarilv
made a formal declaration of allegiance to Mexico, "the guestion
remains whether on all the evidence the Government has satisfied
its burden of proof that the expatriating act was performed with
the necessary intent to relinquish citizenship.” Vance v.
Terrazas, 444 U.S. 252, 270 (1980). Under the statute, 9/ the
government bears the burden of proving a person's intent and
must do so by a preponderance of the evidence, 444 1uU.s. at 267.
Inteat wnay be expressed in wocds or Eound as a fair inferenc-
from proven conduct. J1d. at 260. The inteat the Governm=1!
must prove IS the person's iatent at the time the expatriating
act was performed. Terrazas v. Haig, 653 F.2d 285 287 {7th Cir.
1981). Making a declaration of allegiance to a foreign state
although not conclusive evidence of intent to relinquish @nite!
States citizenship, may be highly persuasive evidence of such an
intent. Vance v. Terrazas, supra, at 261, citing Nishikawa v.
potrtes—, 365 U.S. 129, 1139 (1958) (slack, J. Concurring.

a9/ Section 349(c) of the Tmamigration and Nationality Act.
Text, supra, note 3.
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GEEEE cxpressly renounced 7nited States nationality and
all allegiance to the IJnited States whaan he pledged allegiance
o Mexico in applyviag £ar a Zectificate of Mexican nationality.

The cases make it clear that, ocovided no other factors
2

are present wacranting a differeat cesult, the voluntary,
knowing  and intelligent ceaounciation of Uanited  Skates
citizenship in the couarse of performing a statutory expatriating
act, evidences an intent to relinquish United  States
citizenship. See Terrazas V. Haig, supra. There, the Court
held that plaintiff “manifested an intent to relinquish
citizenship »y voluntarily, knowingly and understandingly

applying for a certificate of Mexican nationality that contained
an oath of allegiance to Mexico and the renunciation of United
States citizenship. Similarly, Richards v. Secretary of State,
752 #,2d4 1413, 1421 (9th cir. 1985). The voluntary taking of a
formal oath that iancludes an explicit renunciatioa of Uaited
States citizenship is "ordinarily sufficient to establish a
specific intent to renounce United States citizenship.” And,
Meretsky V. Department of--State, et. al., Civil Action 85-1985,
memorandum opinion (D.D.C. 1985). See also United States V.
Matheson, 400 F. Supp. 1241, 1245 (s.D.N.Y. 1975), aff'd, 532
F.2d 809 (2nd Cir. 1976), cert. denied, 429 U.S. 823 (1976);
where the court observed a declaration of allegiance to a
foreign state in conjunction with the renunciatory language of
United States citizenship "would leave no room for ambiguity as
to the intent of the applicant.”

In ocder to carry its burden of proving that appellant
intended to relinquish United States nationality, the Department
must also establish that he made the declaration of allegiance
knowingly and intelligently, and that there are no factors to
offset the highly persuasive evidence of a renunciatory intent
manifested by his pledge of allegiance to Mexico and
renounciation of United States citizeship.

Appellant described his application for a certificate of
Mexican nationality as a "rash act." Ye said he "stupidly,
hastily and without consultation™ signed the application for a
certificate of Mexican nationality. We note, however, that
appellant was 21 year.; of age at the time, a university student,
and  assureadly  fluent in Spanish, the language of the
application. Furthermore, he acknowledged to the consular
officer who processed his c¢ase that the laanguage in the
application "sounded pretty final.” And he knew that in order
to benefit Ffrom 31 r2ducktion in university tuition he would have
to possess a certificate of Mexican nationality and that to
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obtain that document he would have Eto sabscribe Lo Ehe
reaqnciatocy langiuage of the application, Plainly, appellant's
pledge of allegiance to Mexico was a conscious, deliberate act.

Appallant suggests, however, that several factors negate
the evidence of an iatent to relingquish United Stateu
nationality manifested by his application for a certificate of
Mexican nationality. These, he summarizes as follows:

...I and ny family have always considered me an
American citizen; 1 have always conducted nmyself A
an American; I have always thought and felt 1like an
American; ny family is completely American oriented.

I have Dea2n issued Uaited States
and hava been btraveliang in aad oui
Stit2s  and  to  other  oodabhcies ika aay othar
Anarican citizea. I have coatiniledl &H  asa khi
passport  as’

[wulie}

asspoart BTA5475
of the Initel

ot

An Aanercican a All sitaatinas whi
rajqiicre oy  idenitification as a citizean of
particalar nation,

Alizhoagh T have haea  issuaed a4 Maxicaa passport:
have never used Lt for 2y ‘Diacg . Iasteal 1T haso
Always atilized ay Aa2rcisan pas b £ar any parpose
that requiced such a docawmeat.

sDEE
3007

Withodt ia any way hHelitkling the American backgroand
orientation and education of appellant, we do not coansider such
factors relevant to the issue whether appellant intended to
relinquish United States citizenship when he made a declaraktion
of allegiance to Mexico. His background may have disposed nin
to want to remain a United States citizen, but In 1983 he
voluntarily and consciously signed an unambiguous statement
expressly renouncing his united States nationality.

Appellant's exclusive use of a United States passport is
the sole consideration that arguably suggests lack of intent to
relinquish Uaited States nationality. We 30 not, however,
consider that fact dispositive of the 1issue of intent. He
obtained a United States passport ian 1981, two years before he
made a formal declaration of allegiance to Mexico. It seems to
1s one might fairly infer that *“is use of the United States
passport was as milch a matter of coavenience as it was
conscious act to demonstrate that he did not intend to
relinguish United States nationality.

-
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case resembles ntiy that the Board has
review , like other young ual nationals, faced a
difficult decision after attaining the age of 18 years, and the
Board is not unsympathetic with nim in his quandry. However, if
one voluntarily, knowingly and intelligently pledges allegiance
to a foreign state while expressly renouncing United States
nationality, he must bear the consequences that the law decrees
shall £iow from such a choice.

» - V - |
Upon consideration of the foregoing, we conclude that
appellant voluntarily made a formal declaration of allegiance to
Mexico with the 1iIntention of relinquishing United States
nationality. Accordingly, we hereby affirm the Department”s

determination that appellant ;:azﬁriated Djmself.
) M R . “—\A———\

Talah G. James, CHairman
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Warren E. Hewitt, Member
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