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Idid not have any kind of citizenship docu- 
ment, either Mexican or American, and the 
increasing problems which I was having with 
the authorities made it clear that I should 
make some effort to obtain a citizenship 
document. Therefore, I applied to the 
American government. After I made my 
application, the person at the American 
Embassy who was handling my case told me 
that I would have to wait until they 
completed some sort of an investigation. - 3/ 
When I later inquired about the case, 
[November 1960]#I was told that the 
investigation was still pending, I was 
told that I would be notified by someone 
at the American Embassy when the 
investigation was completed and that 
there was nothing further for me to do. 

The Department approved appellant's application for registration 
in December 1960 and sent authorization to document appellant as an 
American citizen to the Embassy by air priority. Appellant states, 
however, that she was never notified by the Embassy of the results of 
the investigation, IrI never received any notice whatsoever that they 
had approved my application. I never received any notice whatsoever 
that they had denied my application," __. 4 / .  

Lack of response from the United States thorities left her 
confused about her citizenship status, Mrs. R  asserts, She was, 
she states, under increasing pressure to do something to get her 
papers in order. "Since the American government did not respond to my 
application, I felt myself forced to resort to the Mexican government, 
and I filled out the application for the Mexican certificate of 
nationality. My application was approved, and I received my papers 
sometime in 1961," - 5/ 

certificate of Mexican nationality came to the a ntion of the 
Embassy. (The record does not disclose how this came about,) On 
December 9, 1963 the Embassy sent a diplomatic note to the Department 
of Foreign Relations, requesting information about Mrs, R , whose 
citizenship status, the Embassy stated, was under conside tion at 
the Embassy. 
note dated February 10, 1964, stating that Mrs. R  had applied for 

In the autumn of 1963 the fact that Mrs. R  had obtained a 

The Department of Foreign Relations replied by diplomatic 

- 3/ Appellant is correct, 
several months ensued to establish appellant's hidentity and her claim 
to United States citizenship. 

The record shows that an investigation of 

4/  Affidavit of March 11, 1986. - 
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The d e t e r m i n a t i o n  shou ld  b e  c o n s i d e r e d  as  a 
p r e l i m i n a r y  d e t e r m i n a t i o n  of loss of n a t i o n-  
a l i t y .  The Embassy 1s r e q u e s t e d  t o  fo l low t h e  
p e r t i n e n t  p rocedures  i n  t h e  e n c l o s e d  c i r c u l a r  
of new procedures  which are a p p l i c a b l e  i n  t h i s  
case, 7 /  - 

I n  accordance  w i t h  t h e  p r o v i s i o n s  of t h e  aforement ioned c i r c u l a r ,  
t h e  Embassy s e n t  t h e  f o l l o w i n g  l e t t e r  t o  M r s .  R  on A p r i l  30,  1964: 

The Department of S ta te  h a s  made a p r e l i m i n a r y  
d e c i s i o n  t h a t  you l o s t  n a t i o n a l i t y  of t h e  
Uni ted  S t a t e s  onN February 21 ,  1 9 6 1 ,  under  t h e  
p r o v i s i o n s  of s e c t i o n  3 4 9 ( a ) ( 2 )  of t h e  
Immigrat ion and N a t i o n a l i t y  A c t .  

The d e c i s i o n  reached by t h e  Department i s  
suppor ted  by ev idence  t h a t  you took  a n  oath of  
a l l e g i a n c e  t o  Mexico on February  21 ,  1 9 6 1 ,  
t h e r e b y  e x p a t r i a t i n g  y o u r s e l f  under  t h e  c i t e d  
s e c t i o n  of t h e  l a w .  Such ev idence  c o n s i s t s  of 
a copy o f  your cer t i f ica te  of Mexican n a t i o n-  
a l i t y  and a n o t e  from t h e  Lvlinistry of Fore ign  
A f f a i r s  s t a t i n g  t h a t  you took a n  oath of  
a l l e g i a n c e  t o  Mexico on t h e  above mentioned 
date . 

- 7 /  The r e f e r e n c e  i s  t o  C i r c u l a r  i n s t r u c t i o n ,  CA-11496, May 6, 1 9 6 4 ,  
t o  a l l  d i p l o m a t i c  and c o n s u l a r  p o s t s .  I n  s u b m i t t i n g  a copy of t h e  
c i r c u l a r  on  November 12, 1986, i n  r e sponse  t o  t h e  Board ' s  r e q u e s t ,  
t h e  Department s t a t e d  t h a t :  

T h e  Board w i l l  n o t e  t h a t  t h i s  c i r c u l a r  w a s  approved on 
A p r i l  21 ,  1 9 6 4  b u t  w a s  o f f i c i a l l y  t r a n s m i t t e d  t o  p o s t s  
on May 6, 1964, I n  t h e  meanwhile s i n c e  M r s .  R ' s  
case had  c o m e  t o  t h e  Department 's  a t t e n t i o n  a n  
advance copy of t h e  i n s t r u c t i o n s  w a s  s e n t  d i r e c t l y  t o  
t h e  p o s t ,  The B o a r d  w i l l  a l s o  n o t e  t h a t ,  a c c o r d i n g  
t o  t h e  hand w r i t t e n  remark on t h e  top of t h e  f i r s t  
page, t h i s  c i r c u l a r  w a s  c a n c e l l e d  on June  11, 1965 
by TL:CP-15 which i n c o r p o r a t e d  t h e  i n s t r u c t i o n s  i n t o  
t h e  Fore ign  A f f a i r s -M a n u a l .  

T h i s  c i r c u l a r  e s t a b l i s h e d  a new procedure  of send ing  
n o t i c e  of a P r e l i m i n a r y  Decis ion of a h o l d i n g  of loss 
of n a t i o n a l i t y  i n v i t i n g  t h e  person t o  p r e s e n t  ev idence  
or  make s t a t e m e n t s  p r i o r  t o  a f i n a l  d e c i s i o n .  The 
p e r s o n  w a s  t o  be t o l d  t h a t  he o r  s h e  had 60 days  i n  
which t o  p r o v i d e  t h i s  t o  t h e  p o s t .  
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or  a cer t i f i -  

a p p l i c a b l e .  

A serach [sic]  of o u r  card f i l e s  f a i l s  t o  s h o w  
record regard ing  M   R  R . 

American c i t i z e n s  i n  g e n e r a l  may remain abroad 
i d e f i n i t e l y  [ s ic ]  wi thout  l o s i n g  t h e i r  United 
States c i t i z e n s h i p .  Under n a t i o n a l i t y  l a w s  i n  
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effec t  a t  t h e  p r e s e n t  t i m e ,  c i t i z e n s h i p  i s  n o t  
l o s t  s o l e l y  by f o r e i g n  r e s i d e n c e ,  The volun-  
t a r y  acts  which may cause  loss of c i t i z e n s h i p  
are enumerated i n  s e c t i o n  3 4 9 ( a )  of t h e  
Immigrat ion and N a t i o n a l i t y  A c t  of 1952. 

The Department of Sta te  recommends t h a t  a l l  
Uni ted  S t a t e s  c i t i z e n s  r e s i d i n g  abroad  r e g i s t e r  
a t  t h e  n e a r e s t  American c o n s u l a r  o f f i c e  i n  
order t h a t  t h e y  may b e  informed of any change 
i n  t h e  l a w s  a f f e c t i n g  t h e i r  c i t i z e n s h i p .  

On A p r i l  2 ,  1985 M r s .  R  a p p l i e d  for  a p a s s p o r t  a t  San Diego,  
She a t tes ted  t h a t  she had’not performed any of t h e  s t a t u t o r y  acts of 
e x p a t r i a t i o n  l i s t e d  on t h e  r e v e r s e  of t h e  p a s s p o r t  a p p l i c a t i o n ,  and  
p r e s e n t e d  a Mexican p a s s p o r t  as proof  of h e r  i d e n t i t y .  

September 3, 1985. The Department s ta ted t h a t  it had reviewed t h e  
b r i e f  she  submi t t ed  i n  s u p p o r t  of her  a p p l i c a t i o n ,  and had concluded 
t h a t  i t s  1 9 6 4  d e c i s i o n  t h a t  she  e x p a t r i a t e d  h e r s e l f  shou ld  s t a n d .  
She w a s  a d v i s e d  t h a t  i f  s h e  w a s  i n t e r e s t e d  i n  a p p e a l i n g  t h e  Depart- 
ment’s  d e t e r m i n a t i o n  o f  loss of h e r  n a t i o n a l i t y ,  s h e  might  direct 
i n q u i r i e s  to t h e  Board of A p p e l l a t e  R e v i e w ,  

4 

The Department d e n i e d  h e r  a p p l i c a t i o n  by l e t te r  dated 

An a p p e a l  w a s  e n t e r e d  on November 25, 1985 by new counse l  f o r  
a p p e l l a n t ,  

A t h r e s h o l d  i s s u e  i s  p r e s e n t e d  h e r e :  whether  t h e  Board may 
e n t e r t a i n  an  a p p e a l  e n t e r e d  twenty-one y e a r s  a f ter  t h e  Department of 
S ta te  de termined t h a t  a p p e l l a n t  l o s t  h e r  Uni ted  S t a t e s  n a t i o n a l i t y .  

I1 

The  Passage  of so many y e a r s  might ,  of i t s e l f ,  w a r r a n t  o u r  d i s-  
miss ing  t h e  appeal. as unt imely .  Nonethe less ,  w e  are p repared  t o  
c o n s i d e r  whether there might  be any e x t e n u a t i n g  r e a s o n s  why w e  shou ld  
e n t e r t a i n  the  a p p e a l .  

a p p e a l  w a s  f i l e d  w i t h i n  t h e  l i m i t a t i o n  p r e s c r i b e d  by t h e  a p p l i c a b l e  
r e g u l a t i o n s .  T h i s  is so because  t i m e l y  f i l i n g  i s  mandatory and 
j u r i s d i c t i o n a l .  Uni ted  S t a t e s  v ,  Robinson, 361 U.S. 2 2 0  ( 1 9 6 0 ) .  
Thus, if an  a p p e l l a n t ,  p r o v i d i n g  no l e g a l l y  s u f f i c i e n t  excuse,  f a i l s  
t o  t a k e  an  appeal w i t h i n  t h e  prescribed l i m i t a t i o n ,  t h e  a p p e a l  must 

The Board’s  j u r i s d i c t i o n  i s  dependent  upon a f i n d i n g  t h a t  t h e  

be d i s m i s s e d - f o r  want of  j u r i s d i c t i o n .  See Costel lo  v.  United States, 
365 U.S, 265 (1961). 

I n  1 9 6 4  when t h e  Department de te rmined  t h a t  X r s ,   had 
e x p a t r i a t e d  h e r s e l f ,  t h e  Board of Appellate R e v i e w  d i d  n o t  e x i s t .  
There w a s ,  however, a Board of  R e v i e w  on t h e  Loss of N a t i o n a l i t y  of 
t h e  P a s s p o r t  O f f i c e  which had j u r i s d i c t i o n  t o  h e a r  and d e c i d e  a p p e a l s  
t aken  by i n d i v i d u a l s  who had been found t o  have e x p a t r i a t e d  themse lves .  



3 0  

- 7 -  
c 

to the Board 



3 1  

- 8 -  

c 

Embassy. I have reviewed a copy of such a 
document which forms p a r t  of t h e  S t a t e  
Department r e c o r d  i n  my c i t i z e n s h i p  case. 
T h i s  copy w a s  i n  t h e  p o s s e s s i o n  of my 
p r e s e n t  a t t o r n e y ,  M r .  Mautino,  A f t e r  
rev iewing t h e  copy i n  M r .  Mau t ino ' s  f i l e ,  
I can  s a y  wi thou t  h e s i t a t i o n  t h a t  I never  
received any such document f r o m  t h e  
American Embassy n o r  f r o m  any other 
American government s o u r c e ,  I had t h e  
impress ion  f r o m  my f r i e n d s  t h a t  t h e  
d e c i s i o n  on my l o s s  of c i t i z e n s h i p  w a s  
f i n a l  and  t h a t  t h e r e  w a s  n o t h i n g  I c o u l d  
do t o  f i g h t  t h e  t l e c i s i o n ,  

Counsel f o r  a p p e l l a n t  expanded on M r s .  R o m o ' s  a l l e g a t i o n s  i n  a 
supplementary b r i e f  f i l e d  December 1 2 ,  1986: 

The Depar tment ' s  Airgram [of  May 6, 1 9  64, 
s u p r a ,  n o t e  71 states  t h a t  i f  a 
Cer t l f ica te  of  Loss of N a t i o n a l i t y  (CLN)  
i s  approved " t h e  p rocedures  s ta ted i n  
8 FAM 2 2 4 . 9  and 2 2 4 . 2 1  s h a l l  b e  followed," 
W e  do n o t  know what those p r o c e d u r e s  w e r e ,  
b u t  w e  have t o  assume t h a t  t h e y  r e l a t e d  t o  
s t e p s  des igned  t o  inform t h e  a p p l i c a n t  of 
t h e  f i n a l  d e c i s i o n  i n  h i s / h e r  case and of 
any  a p p e l l a t e  r i g h t s .  11/ I t  s e e m s  
p r e t t y  clear from t h e  record t h a t  t h e s e  
s t e p s  w e r e  n o t  t a k e n , . . . s h e  had r e c e i v e d  
no CLN, and h e r  p r e v i o u s  c o u n s e l  
a t t e m p t e d  t o  a s c e r t a i n  whether  or  n o t  such 
a document had e v e r  been i s s u e d .  

... 

_. 11/ The Department s u b s e q u e n t l y  informed t h e  Board t h a t :  

S e c t i o n  8 FAii 2 2 4 . 9  i n s t r u c t s  t h e  p o s t  t h a t  if a 
Cer t i f ica te  of Loss i s  approved, t h e  p o s t  shou ld  t r ea t  
a p p l i c a t i o n s  fo r  c i t i z e n s  services, t h a t  i s  p a s s p o r t  and 
r e g i s t r a t i o n  a p p l i c a t i o n s ,  as d i sapproved ,  S e c t i o n  8 
FAM 2 2 4 . 2 1  i n s t r u c t s  t h e  p o s t  t o  n o t i f y  a pe r son  for  
whom a Cer t i f i ca t e  of Loss h a s  been  approved t h a t  there 
w a s  an  a p p e a l  avai lable  t o  t h e  Board of R e v i e w  on t h e  
L o s s  of N a t i o n a l i t y .  T h i s  i n f o r m a t i o n  w a s  t o  be 
t r a n s m i t t e d  t o  t h e  pe r son  i n  w r i t i n g  a t  t h e  s a m e  t i m e  as 
t h e  approved C e r t i f i c a t e  of L o s s  w a s  t r a n s m i t t e d .  
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established procedures, The file does not 
contain copies of post correspondence 
which would establish that the approved 
certificate and an informational letter 
were sent to Appellant. However, in the 
absence of direct evidence, there is no 
warrant for concluding that an officer 
acted improperly. In fact, the presump- 
tion is, to the contrary, that an official 
properly executes his or her office unless 
there is evidence to show otherwise. 
Boissonas v. Acheson, 101 F. Supp. 138 
(S.D.N.Y. 1951)., Because the file is 
silent and there is no way at this late 
date the Department can recreate this part 
of the record, the presumption must stand 
that the notification procedures were 
carefully followed. 

Appellant knew from the letter she 
received that the Department was consider- 
ing her citizenship status. As an ordinary 
prudent person, she had a duty to inquire 
as to the outcome of the Department's - 
consideration. Nettles v. Childs, 100 F,2d 
952 (4th Cir. 1949). That she did not 
inquire makes her chargeable with the 
information she would have discovered, She 
had notice in 1964 and declined to act upon 
it until now. Her present, very late 
appeal is therefore time-barred. 

The record shows that the Department sent the CLN to the Embassy 
on July 20, 1964 to forward to Mrs. . There is no evidence that 
the Embassy forwarded the CLN to appellant. However, it is reasonable 
to presume that the nnbassy forwarded the CLN to appellant's last 
known address, i.e., the address to which the Embassy had sent its 
April 30, 1964 letter informing her of the Department's preliminary 
determination of loss  of her nationality. It is also reasonable to 
presume that the Embassy wrote to appellant to advise her of the way 
to enter the appeal, as prescribed by departmental guidelines, 8 FAM 
224.21, supra, note 11. See Boissonnas v. Acheson, 101 F. Supp. 
138 (S.D.N.Y. 1951) which stands for the proposition that public 
officials are presumed to execute their official duties faithfully 
and correctly, absent evidence to the contrary. 

At this distance from 1964 it is unlikely that we will ever know 
whether the CLN and information about appeal rights reached Mrs. R , 
Assume, arguendo, that despite the Embassy's best efforts, those 
documents did not reach her. The pertinent question then becomes 
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canno t  absolve herself of a l l  r e s p o n s i b i l i t y  and rest p a s s i v e l y  on 
an unsuppor ted  a l l e g a t i o n  t h a t  s h e  d i d  n o t  receive n o t i c e  of  a 
h o l d i n g  of loss of n a t i o n a l i t y  f r o m  t h e  Department u n t i l  many y e a r s  
a f t e r  t h e  e v e n t .  

Appe l l an t  had a d u t y  i n  t h e  c i r cums tances  of  t h i s  case t o  make 
t i m e l y  i n q u i r y  a b o u t  her United S t a t e s  c i t i z e n s h i p  s t a t u s  long  
before 1982. I f  a pe r son  has a c t u a l  knowledge of f ac t s  which would 
l e a d  a n  o r d i n a r y  p ruden t  man t o  make f u r t h e r  i n v e s t i g a t i o n ,  t h e  d u t y  
t o  make i n q u i r y  arises and t h e  p e r s o n  is charged wi th  knowledge of 
f a c t s  which i n q u i r y  would have d i s c l o s e d .  Nettles v.  Ch i lds ,  1 0 0  
F.2d 952 (1939) .  S i m i l a r l y ,  - Hux v.  B u t l e r ,  339 F.2d 6 ' 9 6 6 4 ) ,  
w h e r e  t h e  c o u r t  s tated:  "#...where a n y t h i n g  appears  which would p u t  4 

an  o r d i n a r y  man upon i n q u i r y ,  t h e  l a w  presumes t h a t  such i n q u i r y  w a s  
a c t u a l l y  made and f i x e s  n o t i c e  upon t h e  p a r t y  as  t o  a l l  t h e  l ega l  
consequences.  I' 

Appe l l an t  w a s  l ess  t h a n  p r u d e n t  i n  n o t  having  a s c e r t a i n e d ,  long  
b e f o r e  s h e  f i n a l l y  d i d  so, whether  o r  n o t  s h e  w a s  s t i l l  a Uni ted  
States c i t i z e n ;  s h e  w a s  a l so  a r g u a b l y  i n d i f f e r e n t  t o  t h a t  s t a t u s  
u n t i l  a number of y e a r s  hhd passed .  Knowledge of t h e  Depar tment ' s  
h o l d i n g  of  loss of h e r  United States c i t i z e n s h i p  must be imputed 
t o  h e r  as f r o m  a r e a s o n a b l e  t i m e  a f t e r  s h e  l e a r n e d  t h e  f a c t s  
a b o u t  h e r  p robab le  e x p a t r i a t i o n  f r o m  t h e  Embassy a t  Mexico C i t y  
i n  t h e  s p r i n g  of 1 9 6 4 .  

Furthermore,  it i s  unden iab le  t h a t  i f  w e  w e r e  t o  a l l o w  t h e  
appea l ,  t h e  Department would f i n d  i t se l f  p r e j u d i c e d  i n  a t t e m p t i n g  
t o  c a r r y  i t s  burden of p r o o f ,  as it i s  r e q u i r e d  t o  do under  t h e  
Supreme C o u r t ' s  d e c i s i o n s ,  t h a t  a p p e l l a n t  a c t e d  v o l u n t a r i l y  and 
wi th  t h e  i n t e n t i o n  of r e l i n q u i s h i n g  h e r  Uni ted  S ta tes  c i t i z e n s h i p .  
Vance v .  T e r r a z a s ,  4 4 4  U.S. 252 ( 1 9 8 0 ) ;  Afroyim v. Rusk, 387 U . S .  
' r ( 1 9 6 7 )  . 

N o  good cause  hav ing  been shown why t h e  a p p e a l  c o u l d  n o t  have 
been e n t e r e d  b e f o r e  twenty  y e a r s  had t r a n s p i r e d ,  w e  are unab le  t o  
c o n s i d e r  t h a t  a d e l a y  of  t h a t  l e n g t h  i s  r e a s o n a b l e  w i t h i n  t h e  meaning 
of t h e  a p p l i c a b l e  r e g u l a t i o n s .  Thus, t h e  i n t e r e s t  i n  f i n a l i t y  and 
s t a b i l i t y  of a d m i n i s t r a t i v e  d e t e r m i n a t i o n s  must be s e r v e d  i n  t h i s  
case. The a p p e a l  i s  b a r r e d  by t h e  p a s s a g e  of t i m e  and n o t  p r o p e r l y  
b e f o r e  t h e  Board. 

I11 

Upon c o n s i d e r a t i o n  of t h  
d i smissed .  Given our  d i s p o s i t i o n  
s u b s t a n t i v e  i s s u e s  t h a t  may be p r  




