June 2, 1987

DEPARTMENT OF STATE

BOARD OF APPELLATE REVIEW

iIn THE MATTER OF: Ll I

! H appeals an  administrative
determination o e Department of: State that he expatriated
himself oONn August 4, 1944 wunder the provisions of section
349(a)(6), now sectlon 349(a)(5), of the Immigration and
Nationality Act by making a formal renunciation of his United
States nationality before a Consular officer of the wUnites
States at Tel aviv, lIsrael. 1/

The Department "determined on September 23, 1964 that

expatriated himself. He entered an appeal from that

ination on October 25, 1985. A threshold issue IS thus
presented: whether, 1in the circumstances of the case, the
appeal may be deemed to be timely. Appellant™s havina

1/ Section 349(a)(5), TfTormerly section 349(a)(6), of the
%mw;gratlon and Nationality Act, 8 17.S.c. 1481(a)(5), reads as
ollows

Sec, 349. (@) rrom and after the sffective date of
rhis Act a person who is a national of the Unite!
States whether by hirth 0or naturalization, shal!
lose nis nationality by --

(5) making a formal renunciation of
nationality before a diplomatic or consular officer
of the united States in a Tforeign state, in such
form as may he prescribed »y the Secretary of
State:

Public Tnaw (Q5-432, approved October 10, 1278, 92 Stat
1nd4é6,  repealed paragraph (5) of section 349¢a) of the
Immigration and nNaktionality Act, and redesignated paragraph (+!
of section 349(a) as paragraph (5).

public Law 99-653, approved November 14, 1986, 100 Statr,
3655, amended subsection 349(a) by inserting “"voluntarily
parformlng any of the following acts" after "shall lose hi=

nationality by;" .
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presented no persuasive reason why he could not have appealeAd
sooner, we find the appeal time-barred and not properly before
the Board. The appeal is hereby dismissed.

- T -

me _a United States citizen by virtue of his
birth a I, - cccived a
hign school education 1In e Unite ates. n September 1959

went to 'Israel to study. Ye registered for United States
selective service in February 1960 at the Consulate General in
Jerusalem, and was issue? an identity card. At that time he vas
attendin# seminar at the Jewish Agency in Jerusalem. Later in

1960 returned to the United States and enrolled as a
student at Yeshiva University I1n Naw York City. He remained at
Yeshiva for only one year. In the spring of 1960 he obtained a
new United States passport, stating in his application that he
planned to study for several years in Israel. He went to Israel
in the adtumn of 1961 and registered again as a Unite? States
citizea at the Consulate salem. He was then studying at
the Hebrew Jniversity, renewed his passport in My
1964. In July 1964 he changed his status in Israel to that of
permanent resident. Through failure to "opt out" (that is, to
declines Israeli citizenship), automatically became a
citizen of Israel under the provisions- of the "taw of Return."”
2/

Shortly thereafter he received notice to report for
induction on August 5, 1974 into the Israel nefense Forces
(InF). He appeared at the Embassy 0N August 4, 1964, stating
that he wished to renounce his Wnited States nationality. The
oath of renunciation w adninistered to him that same day by a
consular officer. h was then 22 years of age.

2/ There is no documentation in the record from the Israeli
authorities attesting to acquisition of Israeli
citizenship, but the Embassy a el Aviv has stated as a fact
that ne acquired such citizenship. It is reasonable to assume
he acquired Israeli citizenship under section 3(a) of the Law of
Return of 1950, 4 1n.s.I. 114 and section 2(b)(4) of the

Nationality Act of 1952, 6 L.S.T. 50,
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As required by law, the consular officer who administered
the oath of allegiance to executed a certificate of loss
of _npationality in his name. 3/ Therein he certified that

acquired United States nationality by virtue of his birth
1n e United States: that he acquired the nationality of Israel
by failure to decline such citizenship; that he made a formal
readqnciation of United States nationality; an? thereby
expatriated himself under the provisions of section 349(a)(s),
now section 349(a)(5), of the Immigration and Nationality Act.

The consular officer forwarded the certificate to the
Department under cover of a memorandum that read as follows:

There 1S submitted for the Department's approval a
Certificate of Toss of Nationality and the Oath of

R@nuncxatxon \Iatxonallty of the TUnited

States of

M D. has Seen ia 1Israel since October
On July 23, 1964 he changed his status to

that of a permanent: resident aad through Failure to
dacline Israali citizenship at that time, he
automatically acquired such citizenship.

3/ Section 358 of the Immigration and Nationality Act, 8 U.S.c.
1501, reads as follows:

Sec. 358. Whenever a diplomatic or consular officer of
the Jnited States has reason to helieve that a person while in a
foreign state has lost his United States nationality under any
provision of chapter 3 of this title, or under aay provision of
chaptec IV of the Nationalitvy Act of 1940, as amended, he shall
certify the Eacts upon which such belief is based to the
N2partment of State, in writing, under regulations prescribed by
the Secretary of State. If the report of the diplomatic or
consular officer 1iIs approved by the Secretary of State, a copy
of the certificate shall be forwarded to the Attorney General,
for his information, and the diplomatic or consular office in

which the report was made shall be directed to forward a copy of
the certificate to the oarson ko  Wwhom it relates.




267

-4 -

On August 4, 1954, Mr. - called at the Rmbassy
Eor the pucpose of renouncing his American
nationality., Diring the ensuing interview, he was
strongly discouraged from doing So. However, it
became apparent that he was adamant in his desire
to divest himself of his American citizenship and
be considered an Israeli citizen only. Under the
circumstances, his oath was taken.

For the Department's information, Mr. was
last documented as an American citizen when his
application for registration executed on May 5,
1964 was approved through May 4, 1954.

The Department appcoved the certificate on September 23,
1964. Bensky was inducted into the IDF on August 5, 1964 and
served until December 1967. On October 25, 1985 counsel for

gave notice of appeal from the Department's determination
) oss of his nationality.

Sl argues that the Department erred in approving the
cectificate of loss of nationality that the Embassy executed in
nis name hecause he Aid riot really intend to relinquish United
States nationality. "It was #Mr. Bh's andecrstanding in July
1964," couansel submits, that:

...under American law the act of the Israeli
government In declaring him to he an 1sraeli
citizea resalted In the loss of his American

citizenship. His undecrstanding was based in
significant part on statements of American
nfficials, and indeed, it reflected a position

geaecally held at  that time that American law
preclude? dual citizenship In such circumstances.

Having been determined under Israeli law to be_an
Israeli citizen, and residing in Tsrael, Mr. Bq
was obligated to Serve 1in the Israeli arme
forces. Ye believed that his entry into the
Israeli acmed forces would by itself automatically
divest him of American citizenship. T™iis belief,
too, was based 1in significant part on statements
made by American officials, and it, too, reflected
American policy at the time.

#F
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D«F ” did not want to hide from Americ.u
otficials the Ffact which he helieved automaticall

resialted in the loss of his citizenship. Instead,
he voluntarily informed American officials of hi
situation, and did what he though was proper to I
under tie circumstances under ~ American ‘law: o
went to the Anmerican Embassy oOn August 4, 1964, an'!
he executed the ©Oath of Renunciation. He believ:!
that this act merely confirmed what in fact ha'
taken place when the Israeli governmen'
aatomatically conferred Tsraeli citizenship on hj
in July 1964.

_ His client's lack of intent to relinquish United State
nationality 1is inherent in the circumstances surrounding hi
renunciation, counsel argues:

ur [ lls sitvation is one of those rar:
instances In which an oath of renunciation does no!
indicate an intent to relinquish American
citizenship. Yr. Bensky's formal renunciation
reflected a lack of awareness of the consequence
of the renunciation, because ne believed that hi
action merely formally confirmed what had alreal.
taken place. His belief was based in significan
part -n statemeants bhy American officials tO0 th.
effect that the Israeli government's action
conferrcing citizeaship on him led inexorably to hi
loss of American citizeaship, regardless of his own
intentions.

- I1

A threshold 1issue is presentad here: whether the Boar

may assert Juarisdiction over a case in which the expatriat:

Jalted tweaty-oa2 years to s22k appellate relief., Siace timel:

filing i1s wmandatory and Jurisdictional, init=d States wv.

2hinsoa, 361 U.S. 220 (1960), the Board may only consider th-

case on the merits if we determine that the appoeal was fil:!

sithin the limitation orescribed by the applicable regulation:
If we find that the appeal 1is untimely, we must dismiss it.

The passage of SO wnaay years after appellant performe'
the expatriative act would in itself justify our dismissing th
appeal out of hand. Nevertheless, we think it fair to examin
the €acts and circumstances around the time of his performanc.
of the act and in the period thereafter to determine whethe:
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a legally sufficient reason may have precluded an earlier appeal.

In 'September 1364 when the Department approved the
certificate of loss of nationality executed in appellant's name,
the Board of Appellate Review did not exist. There was,
however, a Board of Review orR the Loss of Nationality, an entity
of the Passport Office of the Department, to which persons who
had been found to have expatriated themselves might address an
appeal. In 1964 there was mo limitation on appeal in the rules
governing appeals to that Board. But in 1966 federal
regulations were promulgated which prescribed that an appeal
should be taken "within a reasonable time" after the affectfed
party received notice that the Department had made an adverse
jetecrmination of his nationality. 4/

When the Board of Appellate Review was established in
1967, the regulations then promulgated adopted the "reasonable
time" limitation. 5/ The regulations of the Board of Appellate
Review were further revised in November 1979. They prescribe
that an appeal be filed within one year of approval of the
cartificate of loss of nationality. 6/ Believing that the
curreat regulations as to the time limit on appeal should
not apply retroactively, we are of the vied that tie standard of
"reasonable time" should apply in the case now before the Board.

',

i/ Section 5060, Title 22, Code of Federal Regulations (1966),
22 CFQ 50.60, 31 Fed. Reg. 13539 (19686).

5/ Section 50.60 of Title 22, Code of Federal Regulations
T11967-1979), 22 CFR 50.60, 32 FR 16359, Nov. 29, 1967, provided:

A person who contends that Ehe DNepartment's
administrative holding of loss of nationality or
expatriation {n his case is contrary to law or fact shall
be entitled, apon Wwritten request made within A
reqasonable tinme after rac2ipt of aotice of siich holding,
to appeal to the Board of Appellate Review.

6/ 3ection 7.5(b), Title 22, Code of Federal Regulations 22 CFR
7-5(b)-

i
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"What constitites reasonable time,"™ the 9th Circuit sai
in Ashford v. Steuart, 657 F.2d4 1053 (9th cir. 1981)

depends upon the Facts of each case, taking in!:
consideration the interest in finality, the reaso.
for delay, the practical ability of the litigant 1.
learn eaclier of the grounds relied upon, an!
prejudice to othac parties., 3See Lairsey v. Advanc.
Abrasives ¢o., 542 F.2d 928, 930-31 (5th cir.

1976); Security Matual casualty Co. V. Centur:

Casualty co., 621 F.2d 1062, 1067-68 (10th Cir.
1980). Z/

657 F.2d at 1055.

_ asserts that he did not appeal sooner because .
does notl recall receiving a certificate of loss of nationalitv:

that he was never advised of his right to appeal ¢the
Department's decision; and that until 1980 he did not believe h.
nad grounds to take an appeal. "It was only with the Terraza:

decision [Vance v. Terrazas, 444 U.S. 252 (198n)1," appellant".:
counsel states,

....that it became reasonably clear - 1if not t.
ordinarily prudent persons at least to those with .
certain expertise in this area of the law -~ tha

specific intent [to relinguish citizenshipl |
indeed A requiremeat £o¢ axpatriation and that b
voluntary entry into a foreign army does aokt
itself automatically result in expatriation.

e e e

7/ In Lairsey v. Advance Abrasives Cr the court quoted 1!

- —" . -~
Wright & Miller, FRedecal Practice & Pcocedura, saction 2BAA .
228-229:

'What constitutes reasonable time must of necessil
depend uapon tie Ffacts in each individual case.'
The courts consider whether the party opposing ti.
motion has been prejudiced by tie delay in seekin
relief and they consider whether the mnoviang par!
had some good reason for his Ffailure to Gt
aporopriate action sooner.

542 F.2d at 930-931.
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The record shows that the Nepartment dispatched a copy Of
the approved certificate of loss of appellant'.; aationality to
the =mabassy on Odctober 8, 1964 to forward tO Bensky. We may
with fair assucrance presume that the certificate reached Tel
Aviv and that the Bnbassy mailed It to at his last known
address. This IS so hecause there iIs a well-settle? presumption
that public officials execute their assigned duties faithfully
and correctly, absent evidence to the contrary; appellant has
presented no such evidence. See Boissannas V. Acheson, 101 F.

Supp. 138 (S.D.N.Y. 1). However, since thece 1S nho postal
receipt signed by or his agent In the record, there is
imply no way we can now verify whether the certificate reacHed
ﬁ Nevertheless, can have had no doubt that he
efinitely surrendered his Uaited States citizenship, whether or
not he received a certificate of loss of nationality. He

verformed the most wunambiguous of the enumerated statutory
expatriating acts. That on aAugust 4, 1964 ve 4id not understand
he nad forfeited United  States nationality by formal
ceninciation strains credulity. 1Tn the absence of evidence to
tha contrary, and appellaat has submitted none, we jay
reasonably assame that the <onsular officer who administered the
oath of renunciation to B! exolainad to him, a he was
reqaired to Jdo by explicit, long-standing instractions
incorporated into the Foreign Affairs.Manual, that by making a
formal renunciation of United States nationality he would divest
nimself of that aationality an? b an alien vis-a-vis the
Janited  States. So, even if ﬂ never received the
certificate of loss of nationality, e plainly was on notice
thait he had expatriated himsalf as a consegqience of making a
formal renunciation of United States nationality - not because
ne hadl 2arlier acqiuired Israeli citizenship or because of hnis
prospective entry into the 1IDF. S0, one month before the
Depactment approved the certificate of 10ss of nationality in
his name, appellaat, ny his own act -- not the Department's --,
affactivaly expatriated himself. As the Attorney General held
in his opinion in the citizenship case of Claude carctier

Cartier lost his nationality not as the result of
any action of the Department of State, but directly
by virtue of his own act of renunciation. Section
349(a)(6), 8 U.S.c., 1481(a)(s). The subsequent
proceedings of the D2partment of State were merely
in the nature of reports, which, in the case of
renunciati-on, are pirely miaisterial.

NEfice of Attorney General, Washington, n.C. *ile:
<2-349-P, February 7, 1972.

Kot
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As to 8 's claim that Mme was never infocmed >f his
right of appea it should be noted that tie Department’

internal guidelines required in 1942 (and, in fact, long bhefore
then) that when consular officers sent the certlflcate of 1loss
of nationality they should inform an expatriate in writing of
the right of appeal to the predecessor of this Board, Board of
Review on Loss of Nationality of the Passport Office. 8 Foreigf
Affairs Manual 224.21(a), "Advice on Making of Appeals,™ April
20, 1962. In the absence of contrary evidence, and appellant
has submitted none, i be presumed that the consular officer
cancerned wrote to to inform him how he might take ,an
appeal. Whether received such information is, of courge,
another matter. ut even if did not receive notice of
the right of appeal, that fact would not constitute denial of
due process. Due process does not contemplate the right of
appeal. nisicict..of. €etumbia v. calwans, 390 0.S. 617 (19335).
While a statntory réview 1S impdrtant and must be exercise?
without discrimination, such a review is not a requirement of
due process. Hatjional Unioa of Cools and Stewards v. Arnold,

348 U.S. 37 (1954). T TTTTToooToTTmmooosmmoTmmosssmeemeTe

Here a right of appeal existed, bat BF alleges he was
never informed of that right. It is well-established that
whatever puts, or should put, a party apon inquiry is sufficient
notice of a right of redress where the means of ascertaining the
existence of such redress Is at hand. Here, appellant was duly
out on notice of his loss of nationality fcom the very day 'of
1is  formal reauaciacion of his Jnited States citizenship.
Zonsequently, he was, oOr should have been, put upon inquiry al
that time., And kh2 m2ans of knowledge that redress existed were
at hand. He could have ascertained that fact any time after
1964 Erom any United States diplomatic 0Or consular establishment
in Israel, had he exercised reasonable diligence in asserting a
claim to his lost citizenship.

Finally, we are not persuaded by appellant's argument
that because he did not believe he had legal grounds to take an
appeal until sometime after the Supreme cCourct's decision in
\ance v. Terrazas, 444 0U.S. 252 (1980), his appeal should .

deemed timely. I'n Terrazas, the Court clarified and extended
the reach of its holding in Afroyim v. Rusk, 587 U.S. 25}
(1967). In Terrazas the Court held that AFroyIm stands for the
proposmon that a specific intent to renounce citizenship must
ne shown before citizenship will be lost. "In the last

analysis,"” the Court said, "expatriation depends on the will of
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the citizen rather than the will of Conqress and its assessment
of his conduct." 444 uU.S. at 260. The Court noted that In 1969
the Attorney General issued a statement clarifying Afroyim &/
that was little different from its own. 444 u.s. at Z6I.

After the Attorney General issued his opinion, United
States courts consistently addressed the issue of a party"s
intent to relinquish C|tizensh|§ |n loss of nationality
proceedings. See Baker V. Rusk 96 Supp. 1244 (c.p. cal.,
1969) ; Jolleg v. [INS, 441 f.2d 1245 (5th Cir.), cert. denied,

404 uU.s. (19717: King V. Rogers, 463 r.24 1188 (9th cir.
1972); Peter v. Secretary of State, ‘347 F. Supp. 1035 (D.D.C.
1972); United States v. WNMatheson, 400 F. Supp. 1241 (S.D.N.Y.
1975), atf'd, 532 r.2d4 809 (2d Cir.), cert. denied, 429 U.S. 823
(1976) ; Davis v. ANS 6 481 F. Supp. 1178 (D.D.C. 1979).

From 1967, and certainly from 1969, a person who had been
the subject of an adverse citizenship determination had the
right to ask that his case be reopened, or to take an aﬁpeal, on
the grounds that when he performed an expatriative act he lacked
the requisite intent to relinquish United States citizenship.
In the spring of 1969 the Department of State sent guidance to
all diplomatic and consular posts instructing them how to
process potential loss of nationality _cases in light of
Afroyim. 9/ With respect to cases 1In which an adverse
determination of citizens |p had been made prlor to the Supreme
COU?FI? decision iIn Afroyim, the bpepartment's iInstructions read
as follows:

4. Reconsideration of Previous Adverse Determina-
tions

Initiation of reconsideration of Brevious determina-
tions of loss of nationality may be made by the
person against whom the previous determination

was made or any person claiming United States
citizenship through him by filing the FS-176 form

as noted above. It is not considered

3/ 42 Op. Atty Gen. 397 (1969).

s/ Circular airgram to All Diplomatic and Consular Posts,
CA-2855, May 16, 1969.
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teasihle to give individual notice to each person
wno is cecorded at each post as the subject of 4
prioc  determination of loss of nationality. n
view of the enormous number of cases that are
involved, the oaly practical means of informing the
Dorteniial citizenship claimants is Ehrough
2xE2as5ive pablic notica,

All posts we

e iastructed ko give wide dissemiaation t»
Ehe circalar iastructi

0n;:

Dl

it
5. PUBLICITY ’
Fach post is requested to give the mnost extensive
publicity to this instruction appropriate For its
coasalar dlsteict, Panlicity should be given hy
NeWwspP4vacs or other MnaAss media inless such
pablication is adt possible or politically Ffeasibvle
for a particular country or consilar diskrict. The
suostance of the pihlic statement in whatever form
it is given should be as follows:

'A recant Statement of TIaterpretation of the
Attorney General of the United States may result ia
the reversal of many previous determinations of
loss of United States citizenship. Aay person who
was the sabjeck of sich a determination or  any
person  who may hnave a claim to United States
citize2nship ird1gh sach person shoaldl comminicare
Nitrh Fhia Affia~a Y

N2 nay fairly as53:1:a2 that the Mited Stateq
raprasantation in Israel compli=d promptly and conscientioasly,
Jith the Eforegoing dicective. As a matter of law therefore,
3ensky was pit 0N aotice that he had the right to reopen 4j.
2as2.  That he pay nott have read or heacd about the Attorney,
3eneral's interpretation of Afroyim does not excase him frog

naviag the coastcuctive notice that he nright seek redress fron

the Department's 1964 dec in his case. In an affidavit
2xecuted #March 39, 1987, ﬂ stated that: "While | d4id not
think that 1 had any basis to claim American citizenship, 7
would have liked to have been an American citizen. At no time
in ny life did I desire not to be an American citizen." 'tad he
been as concerned then as he alleges he was about loss of hnig
Jnited States citizenship, surely he would have remained i

touch with the Embassy, at least after he was discharged fron
the IDF In December 1967, and, as the opportunity presented
itself, would have inquired whether there had been any,
developments in law or regulations that might enable him to




275

_12_

re-open his case. Appellant may not be heard to maintain his
appsal was timely in 1985 when for so many years he remained
nsassive, at least until 1978 when, he alleges, he went to the
Embassy and asked Efor copies of his records, But after hneing
informed that those records had bean destroyed, B took no
fiurthee action dantil 1930 oc 1981 when he allegedly "took other
oralininary steps toward becomning aa American citizen through
orcoc2dures, ™ (Affidavit of March 30 1387).

To allow the appeal would resulkt in prejudice to the
Department so blatant that the matter merits only very hrief
discussion. The officer wno administered the oath of allegiance
to S died in 1978. There is no dJocumentation in the case
dating Ffrom the time of appellant's renunciation save the oath
0f renunciation, the consular officer's memorandum transmitting
the certificate of 1loss of nationality to the Department, and
the zartificate ik32lf, As is well-known, the Department bhears
the barden of proviag that appellant intended to relinquish
Inited States nationality. Tarrazas, supra, at 264~267.
Apnallant alleges that he renounced nited States nationality
only afkter Me was given certain advice by aanamed consalarv

rs on anspecified dates fcom which he concluded that he
hadl o Alternative bvut to divest himself of TUnited States
citizenship. How at this late date the Department could fairly
2ssay its burden of proof we fail to see,.

The esseantial puarpose of a limitatioa on appeal is to
1 the timely exercise of the right while recollection of

2 ats surrounding the performance of an expatriating act
4are 3Ll frash 1 tha aniads of the parties iavolved., That is

£ > situatioa here. Bl has not shown a cequiremeant for
ded pariond of tia2 o prepara an Aappeal, or any ohstacle
beyond hnis own control preventiag him Ffrom taking one in A
timely Ffashioan. In our view, appellant's delay in taking an
appeal is unreasonable,

o  legally safficiz2nt excuse having been presented by
appellant and the potential prejudice to the Department being so
obvious, the interest In finality and stability of
administrative determinations must be served in this case.
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Upon consideration of the foregoing, we conclude that the
oeal 1is time-barred and not properly before the Board. It is
reb

>y dismissed.

Alan’ P. Iames, man

%ﬁéu@z W

Mary E! Hoinkes, Member

James G. Sampas, g%mber






