
June 2,  1 9 8 7  

DEP.4RTMENT OF STATE 

BOARD OF APPELLATE R E V I E W  

IN THE MATTER OF: L  D  S  

r,  D  B  appeals an admin i s t r a t  i v 6 8  

determination of the Department of State that he expatriat0,I 
himself on 4ugust 4 ,  1954 under the provisions of section 
349(a)(6), now section ?49(a)(5), of the Immigration and 
Nationality Act by making a formal renunciation of h i s  United 
States nationality before a Consular officer of the IJnitc3il 
States a t  Tel Aviv, Israel. - 1/ 

The Department 'determined on September 23, 1 9 6 4  tdat 
B  expatriated himself. He entered an appeal from that 
determination on October 25, 1985. A threshold issue is thii? 
presented: whether, in the circumstances o f  the case, the*  
appea l  rrlay be deemed to be timely. Appellant's havin(i 

1,/ Section 349(a)(5), formerly section 34Q(a)(6), of t h e  
Immigration and Nationality Act, 8 f J . S . C .  1481(a)(5), reads 319 

follows: 

See. 349. (a) From and after the efEective date 9 f  

this Act a person who is a national of t h e  TJniteIl 
S k a t e s  vhether by birth o r  natural-ization, s h a l  
lose :?is nationality by -- 

{ 5 \  mking a formal renunciation o f  
nationality before a diplomatic o r  consular o f f i c e f  
o f  t h e  U n i t e ?  9tates i-n a foreign state, i-n silc'i 
form as rnay he prescribed 5y the 'iecretarv o f  
State: . . . 

?iiblic T a w  Q5-432, apprgved October 10, 1478, Q 7  Stat. 
1046, repealed paragraph ( 5 )  of section 3 4 9 ( a )  o f  k h r  
Immigration and Vationality Act, and redesignated paragraph ( 6 )  
of  section 349(a) as paragraph (5). 

Public Law 99-653, approved Wovember 14, 1386, l r j n  Stab, 
3655, amended subsection 349(a) b y  inserting "voluntarilv 
performiqg any of the following acts" aEter "shall lose h i ?  
na t ionali ty by ; " . 



2 6 5  

- 2 -  

presented no persuasive reason why he could not have .3ppea?ed 
.sooner, we f i n d  the  appeal time-barred and n o t  properly before  
t h e  Board. The appeal is  hereby dismissed. 

- I -  

 became a United S t a t e s  c i t i z e n  Sy v i r t u e  of h i s  
b i r t h  a t   .  He received a 
h i g h  school education i n  t h e  IJnited S t a t e s .  I n  September 1QSQ 

 went t o  ' Israel  t o  s t u d y .  Ye r e g i s t e r e d  f o r  U n i t e d  S t a t e s  
s e l e c t i v e  s e r v i c e  i n  February 1 9 6 0  a t  t h e  Consulate General i n  
Jerusalem, and was i ssue?  an i d e n t i t y  card .  A t  t h a t  time he tjas Y 

a t t e n d i n g  a seminar a t  t h e  J e w i s h  Agency i n  Jerusalem. Later  i n  
1 9 6 0   re turned t o  t h e  United S t a t e s  and enro l l ed  a s  a 
s t u d e n t  a t  Yeshiva Universi ty  i n  New York C i t y .  H e  remained a t  
Yeshiva for  only one year .  I n  the sp r ing  of 1 9 6 0  he obta ined  a 
rleuJ United S t a t e s  passpor t ,  s t a t i n g  i n  h i s  a p p l i c a t i o n  t h a t  he 
planned t o  s tudy f o r  seve ra l  y e a r s  i n  I s r a e l .  9e went t o  I s r a e l  
i n  t h e  atitclrrln of 1961 and regis terecl  again as d Unite? S t a t e s  
Citizen a t  t h e  COnsU1a'te iQ  .Jerusale!Q. Y e  was then s tudying  a t  
;:he qt?'>reu~ 3 n i v e r s i t y .   renewed h i s  passport  i n  May 
1964 .  I n  J u l y  1 9 6 4  h e  changed h i s  s t a t u s  i n  I s r a e l  t o  t h a t  of 
permanent r e s i d e n t .  Through f a i l u r e  t o  "opt  out"  ( t h a t  is ,  t o  
declirla I s r a e l i  c i t i z e n s h i p ) ,   au tomat ica l ly  became a 
c i t i z e n  oE I s r a e l  linder the provis ions - of the  "Law of Return." 
- 2/ 

Shor t ly  t h e r e a f t e r  he received no t i ce  t o  r epor t  f o r  
indclction o n  4ugust 5, 1974  i n t o  t h e  I s r a e l  Defense Forces 
(ID?). tIo appeared a t  t i e  En'nassy o n  4 u g u s t  4 ,  1954, s t a t i n g  
t h a t  he wished to  renounce h i s  i l n i t e d  S t a t e s  n a t i o n a l i t y .  The 
oath :>€ renurlciatiorl Mas a d n i n i s t e r e d  t o  him t h a t  same day by  a 
consular  o f f i c e r  .  was then 2 2  years  of age.  

2/ T h e r e  i s  no documentation i n  t h e  record from t h e  I s r a e l i  
a u t h o r i t i e s  a t t e s t i n g  t o   a c q u i s i t i o n  of I s r a e l i  
c i t i z e n s h i p ,  but t h e  Embassy a t  Tel A v i v  has s t a t e d  a s  a f a c t  
t h a t  h e  acquired such c i t i z e n s h i p .  I t  is reasonable t o  assume 
h e  acquired I s r a e l i  c i t i z e n s h i p  under s e c t i o n  3 ( a )  of the Law of 
Return of 1950 ,  4 L.S. I .  1 1 4  and s e c t i o n  2(b)(4) of the  
Na t iona l i ty  A c t  of 1952 ,  6 L . S . T .  50.  
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hs required by law, t h e  consular o f f i c e r  who administered 
the  oath of a l l e g i a n c e  t o   executed a c e r t i f i c a t e  of 1 0 ~ ~ 3  

of  n a t i o n a l i t y  i n  h i s  name. 3 /  Therein h e  c e r t i f i e d  that 
 acquired TJnited S t a t e s  naTional i ty  by v i r t u e  of h i s  b i r t h  

i n  the  i J n i t e d  S ta te s :  t h a t  h e  acquired t h e  n a t i o n a l i t y  of I s r a e l  
by f a i l u r e  t o  dec l ine  such c i t i z e n s h i p ;  t h a t  h e  made a formal 
r e ~ d n c i a t i o n  of United S t a t e s  n a t i o n a l i t y ;  an? thereby 
e x p a t r i a t e d  himself under the  provis ions  of sec t ion  3 4 9 ( a ) ( 6 ) ,  
nod s e c t i o n  3 4 9 ( a ) ( 5 ) ,  of the  Immigration a n d  Nat ional i ty  Act. 

The consa1ar oEf icer  forwarded the  c e r t i f i c a t e  t o  t j h ~  
Department under cover 6f a memorandum t h a t  read as follows: 

T h e r e  is s a h n i t t e d  f o r  the  Department's approval ri 

C e r t i f i c a t e  of Loss of Na t iona l i ty  and the Oath o f  
Ssnunciat ion of t he  Ya t iona l i ty  of the  TJrlitefl 
S t a t e s  9 E  L  n  S . 

 D .   has Seen i n  I s r a e l  s i n c e  October 
1 9 6 1 .  Orl  J i i l y  2 3 ,  1 9 6 4  h e  c+ianged h i s  s t a t u s  t o  
t h a t  of a permanent: r e s i d e n t  an11 ticough Fa i lu re  t o  
(lecli!le I s r a a l i  c i t i z e n s h i p  a t  t h a t  time, hP 
au tomat ica l ly  acquired such c i t i z e n s h i p .  

- 3 /  Sect ion 358 of the  Immigration and Na t iona l i ty  A c t ,  8 U.S.C. 
1501 ,  reads a s  follows: 

Sec. 355. Yhenever a diplomatic  or consular  o f f i c e r  o f  
t h e  iJriite:3 S t a t e s  has r e a s m  t o  b e l i e v e  t h a t  a person while i n  3 
Eoreicjri s t a t e  has l o s t  h i s  iJrlited S t a t e s  q a t i o n a l i t y  an?er any 
p c o ~ i s i o n  oE chapter  3 o f  this t i t l e ,  o r  under arly provis ion  of'  
chapte!: IV o f  ?he Xat iona l i ty  Act o E  1340, a s  amended, he shal l  
ce r t iEy  t h e  Eacts lipon which s u c h  b e l i e f  i s  based t o  th ts  
3ep?rtment of S t a t e ,  in w r i t i n g ,  u n d e r  r egu la t ions  prescr ibed  by 
t h e  Secre tary  of .State.  I f  t h e  r e p o r t  O F  the  d ip lomat ic  or 
consular oEficer  is approved by t h e  Sec re ta ry  of S t a t e ,  a copy 
of t h e  c e r t i f i c a t e  s h a l l  be forwarded t o  the  Attorney General, 
f o r  h i s  information, and the  d ip lomat ic  or consular  o f f i c e  i n  
d i i c h  the r epor t  Nas made s h a l l  be d i r e c t e d  t o  forward a copy o f  
the  certiEicate to t h e  o?rson t o  whom i t  r e l a t e s .  
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an A u g t l s t  4 ,  1-954, Yr.  c a l l e d  a t  t 5 e  Embassy 
€or the  pucpose of renouncing riis knericarl 
n a t i o n d l i t y .  Daring the  e n s i l i n g  interview,  h e  was 
s t rong ly  discouraged from doing so. Yowever, i t  
became apparent t h a t  he was adamant i n  h i s  d e s i r e  
t o  d i v e s t  himself of h i s  American c i t i z e n s h i p  and 
be considered an Ts rae l i  c i t i z e n  only.  TJnder t h e  
circumstances,  h i s  oath was taken. 

For the Department's information, Mr.  was 
l a s t  documented a s  an American c i t i z e n  when kyis .) 

a p p l i c a t i o n  f o r  r e g i s t r a t i o n  executed on Yay 5 ,  
1 9 6 4  was approved through May 4 ,  1356. 

The Department appcoved the  c e r t i f i c a t e  on September 23 ,  
1 9 6 4 .  Sensky was inducted i n t o  t h e  I D F  on A u g u s t  5, 1 9 6 4  and 
served u n t i l  December 1967 .  On October 25,  1985 counsel  f o r  

 gave no t i ce  of appeal from t h e  Department's determinat ion 
oE l o s s  o E  h i s  n a t i o n a l i t y .  

R  argues t h a t  the Department e r red  i n  approving t h e  
c e c t i f i c a t e  o f  loss 9f n a t i o n a l i t y  t h a t  the  Embassy executed i n  
his 031ne hec,ai~se he :li4 riot r e a l l y  intend t;, celirlqtlish un i t ed  
S t a t e s  Q a t i o n a l i t y .  " I t  gas 74c. 3 's andecatatlclirlg i n  , J u l y  
1-964 ,"  cot inse l  submi t s ,  t h a t :  

... undo+ Atllerican law the  a c t  9f the  I s r a e l i  
government i n  d e c l a r i n g  h i m  t o  he  an  Tsriie1.i 
ci t iaer? resjJlteA i n  t h e  loss of h i s  American 
c i t  izenship.  2is  cinderstanding was based i n  
:si.ynificant p a r t  on s t a t e n e n t s  9 f  American 
o t ' f i c i a l s ,  and indeed, i t  r e f l e c t e d  a p o s i t i o n  
g t ? 1 i e r 3 l l y  h e l d  ?it t h a t  time t h a t  American law 
preclude? dual.  c i t i z e n s h i p  i n  srich circumstances.  

Yaving been determined tinder I s r a e l i  law t o  be an 
I s r a e l i  c i t i z e n ,  and r e s i d i n g  i n  Tsrae l ,  fir. D  
was ob l iga ted  t o  Serve i n  the I s r a e l i  armed 
fo rces  . Ye bel ieved t h a t  h i s  e n t r y  i n t o  the 
I s r a e l i  actned f o r c e s  would by  i t s e l f  ai i tomatical ly  
d i v e s t  h i m  o f  American c i t i z e n s h i p .  T h i s  b e l i e f ,  
too,  vlas based i r l  s i g n i f i c a n t  p a r t  on s ta tements  
made by American o f f i c i a l s ,  and i t ,  t09,  r e f l e c t e d  
Arnerican pol icy  a t  t h e  time. 



D  s  :lid not  want t o  i l i d e  Eroin Americtfl  
ofEi(:ial.s t h e  f a c t  & i c h  h e  !,elieved a t l tomat ical l  
F1331Ited it1 t h e  1-05s o f  h i s  c i t i z e n s h i p .  I n s t ea l ! ,  
he v o l d n t a r i l y  informed American o f f i c i a l s  o f  h l  
s i t u a t i o n ,  ?t7d d i d  what he though was proper  t o  l c r  
under t i e  cicciliqstances under American law: ;' 
urent t o  t h e  Alneric3t7 Zlnbassy on A i r g u s t  4 ,  1964, a r t !  
he executed t he  3 a t h  of Renunc ia t ion .  Ye b c l i e v l ~ l  
t h a t  t : i i s  a c t  Tere ly  confirmed what i n  f a c t  i . 1  

taken p l a c e  when t h e  I s r a e l i  gove r nmeri 
~ : ~ t ~ m a t i c a l l y  corlferred r s r a e l i  c i t i z e n s h i p  on h l  
i n  J u l y  1964. 

His c l i e n t ' s  l ack  of i n t e n t  t o  r e l i n q u i s h  T ln i t ed  S t a t ( '  
n a t i o n a l i t y  is i n h e r e n t  i n  t h e  c i rcumstances  su r round ing  h i  
r e n u n c i a t i o n ,  counse l  a rgues :  

M r  's  s i t u a t i o n  is  one of  t h o s e  Itart. 
i n s t a n c e s  i n  w h i c h  an o a t h  of r e n u n c i a t i o n  does  n o t  
i n d i c a t e  an i n t e n t  t o  r e l i nq t l i sh  Arneric,ttl 
c i t i z e n s h i p .  Yr. Sensky ' s  formal renuncia t ior i  
r e f l e c t e d  a l ack  of awareness of t h e  consequence' 
of  t h e  r e n a ~ c i a t i o n ,  beca:ise he b e l i e v e d  t h a t  h i  
ctction merely fo rma l ly  conEirine3 what had a l r e a  I .  
t aken  p l a c e .  Y i s  b e l i e f  Mas based i n  ~ i g r i i f i c ~ ~ o  
p ~ r t  ;katelneitt.; by kner ican o f E i c i a l s  t o  t ; 1 *  

e f f e c t  t h a t  t i e  I s r a e l i  govert7met7t's a c t i o n  I I 

coriferriig c i t i zens ' r i ip  on him l ed  i qexo ra5 ly  t o  '?I 
1 ~ 3 s  o f  Airleric3t7 c i t i z e ~ s h i p ,  r e y a c d l e s s  of h i s  O J I  

i i t e r ~ t i o n s .  

- II 

T i e  passage of so :may y e a r s  a f t e r  a p p e l l a n t  perfocmtb 
t h e  e x p a t r i a t i v e  a c t  would i n  i t s e l €  j i l s t i f y  our d i s m i s s i n g  t;i 
?ppea l  ou t  of hand. N e v e r t h e l e s s ,  we t h i n k  i t  f a i r  t o  examine 
t h o  € a c t s  and  circi1irlstances around t h e  time of h i s  performan1.s 
O e  t h e  3ck at7d i n  t h e  p e r i o d  t h e r e a f t e r  t o  determine whethtbr 
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a l e g a l l y  s u f f i c i e n t  reason may have precluded an e a r l i e r  appeal .  

I n  'September 1 3 6 4  when t h e  Department approved the  
c e r t i f i c a t e  o f  l o s s  of n a t i o n a l i t y  egeciited i n  a p p e l l a n t ' s  name, 
the  Board of Appellate 3eview d i A  not ex i s t .  There was, 
iokgever, a E3Gard of Review OR t h e  LOSS of Na t iona l i ty ,  an e n t i t y  
of t h e  Passport  Of f i ce  of t h e  Department, t o  which persons ~ h o  
had been found t o  have e x p a t r i a t e d  t h e m s e l v e s  might  address  an 
appeal .  I n  1 9 6 4  t h e r e  was no l i m i t a t i o n  on appeal i n  the  r u l e s  
governing appeals  t o  t h a t  Board. B u t  i n  1 9 6 6  f e d e r a l  
r egu la t ions  were promukgated which prescr ibed  t h a t  an appeal  
should be taken "Mithin a reasonable t i n e "  a f t e r  t h e  affeet!,k? 
p a r t y  received n o t i c e  t h a t  the  Department had made an adverse 
je ter ininat ion of h i s  n a t i o n a l i t y .  - 4 /  

When t h e  Board of Appellate S e v i e w  was e s t a b l i s h e d  i r l  
1 9 6 7 ,  the  r egu la t ions  then promulgated adopted the  "reasonable 
time" l i m i t a t i o n .  5/ The regu la t ions  of t h e  Board of Appellate 
Xeview were f l i r t h e r  revised i n  November 1979.  They p r e s c r i b e  
t h a t  an dppeal be f i l e d  M i t h i n  one year of approval  oE t h e  
c e r t i f i m t e  of l o s s  of n a t i o n a l i t y .  6 /  B e l i e v i n g  t h a t  t h e  
ctircetit regillatit>ris c l s  t o  the  time l i m i t  3 n  appeal should 
, i r , t  3pply r e t r o a c t i v e l y ,  we a r e  of t h e  v i e d  t h a t  t i e  s tandard  of 
"reasonable time" should app ly  i n  t h e  case  no^ before  the  Board. 

- -- - - - - -- -- - 4 /  Sec t ion  50.60, T i t l e  2 2 ,  Code of Federal  Regulations (19661, 
2 2  CFQ 5 0 . 6 0 ,  3 1  Fed. Reg. 13539 ( 1 9 6 6 ) .  

5/ Sect ion 50 .60  of T i t l e  22, Code of Federal  Regulations 
71967-19791 ,  2 2  CFR 5 0 . 6 0 ,  32  FR 16359 ,  N O v .  29 ,  1967 ,  provided: 

5 /  3.ection 7 . 5 ( b ) ,  T i t l e  2 2 ,  Code of Federal  Qegula t ions  23. CFR 
7.5(b). 
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"?]ha t  c o n s t i t o t e s  reason3ble  t i i n e , "  t:?e 9 t h  c i r c u i t  . sa j , i  
i n  Ashford v .  S t e u a r t ,  657 F . 2 d  1053  ( 9 t h  C i r .  1 9 8 1 )  

depends  upon t h e  Facts of each case ,  t a k i n g  i n 1  
c o n s i d e r a t i o n  t h e  i n t e r e s t  i n  f i n a l i t y ,  t h e  reas11 I 
€or  i fe ldy ,  ttie p r 3 c t i c a l  a b i l i t y  of t'?e l i t i g a n t  I 1 

l 2 a r c l  eaclier o f  t h e  gcocla?s r e l i e d  upon ,  a11 1 
pce  j t l d  ice  t c ]  O % ; i ? C  o?r k i t ? . ; ,  y6?@ Lai ~ 5 t ? y  v .  -- Advan(.t 
A b r a s i v e s  C o . ,  54i F . 2 d  925 ,  930-31 ( 5 t h  C i r .  
197G-j; S e c u r i t y  MlltliaI c a s u a l t y  CO. v .  CenturA' 
C a s u a l t y  CO., 6 2 r  F.2d 1 0 6 2 ,  1067- 68  (10th C i r .  
1 9 8 0 ) .  - 7 /  

657 F.2d a t  1055 .  

 a s s e r t s  t h a t  h e  d i d  no t  appea l  s o o n e r  b e c a u s e  I I ~ ~  
d o e s  n o t  r e c a l l  r e c e i v i n g  a c e r t i E i c a t e  of  l o s s  o f  n a t i o n a l i t v :  
t h a t  h e  das never a d v i s e d  of h i s  r i g h t  t o  a p p e a l  till. 
D e p a r t n z q t ' . ?  d e c i s i o n ; ' a n d  t h a t  u n t i l  1980 h e  did not  believe I l l .  

h a d  g rounds  t o  take an appeal. " I t  was o n l y  w i t h  t h e  Ter raz . i ' :  
d e c i s i o n  [Vance v .  T e r r a z a s ,  4 4 4  I J .S .  2 5 2  ( 1 9 8 0 )  3 ,  " appellant'.: 
C O U n S e l  S td tE?S ,  

'Yha t  c o n s t i t i l t e s  re3 i jo r iab le  time mist of necessi 1 

depend t i p o r i  t i e  € a c t s  i n  e a c h  i n d i v i d u a l  c a s e . '  
The  c o i l r t s  c o n s i d z r  ulliethItr t b e  p 3 r t y  o p p o s i n g  t i \ $  
n o t i o n  has been p r e j u d i c e d  by t i e  delay i n  seekit) 
r e l i e f  arld t'iayl c o n s i d e r  Icr5et;ler t i l e  qoviclg par t  
had some good r-easoq fdr  i1 is F a i l i l r e  ta t 1 -  

a p p c o p c i a t s  a c t i o n  5 ~ o f i e r .  

5 4 2  F . 2 d  at 930-931 .  



2 7 1  

- 1 3 -  

The r?cor:3 sh:)ws t h 3 t  t:':i2 Department clispdtched a c ~ p y  of  
the ~ p p c o ~ e d  c e r t i f i c a t e  oE l o s s  o f  appel lan t ' . ;  QatitIrlality t o  
ki l t?  7nbaSsy on 3Ctober 8, 1 9 6 4  t o  forward t o  Sensky. We may 
iJitii ? a i r  asstIrarice presume t h a t  the c e r t i f i c a t e  react1e-I r e1  
A V i V  ? Q d  t h a t  k'1;3 Ziqbassy aaile? i t  t o   a t  h i s  l a s t  known 
address .  T h i s  is  so because the re  is a w e l l - s e t t l e ?  presumption 
t h a t  p l b l i c  o f f i c i a l s  execute t h e i r  assigned d u t i e s  f a i t h f u l l y  
and c o r r e c t l y ,  absent  evidence t o  the con t ra ry ;  appe l l an t  has 
presented no such evidence. See Roissonnas -- - - v.  Acheson, 1 0 1  F. 
Supp. 138  (S.D.N.Y. 1 9 5 1 ) .  However, s i n c e  t h e r e  i s  no postal 
r e c e i p t  signed by  or h i s  agent i n  t he  record,  t h e r e  i s  
simply no Gay ~e can now v e r i f y  whe the r  the  c e r t i f i c a t e  reacded 

 Nevertheless,   can have had no doubt t h a t  he 
d e f i n i t e l y  surrendered h i s  [ Jn i  t e d  S t a t e s  c i t i z e n s h i p ,  whether o r  
not he received a c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y .  Ye 
per formed the s o s t  unambigiious o f  the  enumerated s t a t u t o r y  
e x p t r i a t i n g  a c t s .  That 9n 4 l i y u s t  4 ,  1 9 6 4  3e d i d  not understand 
he ha(l f o r f e i t e d  iJriited .States n a t i o n a l i t y  by Eormal 
cef1;lriC'idtion . ; t ra ins  c r e d u l i t y .  T n  t i e  absence of evidence t o  
t h 2  c :>ntrary,  a ~ d  dppel lan t  has siibmitted none, Me m y  
cec~son+bty  dssime t'i3t t?ie ,:>riTUlar O F F  tcer  d i ~  a?minis tere? the  
oath of renliriciakion t o  3  explai.i:?:1 t o  h i t? ,  a:: he xas 
r ~ l l t i i r e d  to  4 1 0  by  e x p l i c i t ,  long- standing ins t r l i c t ions  
iocorporated i n t o  t i e  Foreign A f f a i r s  .iclanclnl, t h a t  by I Q ~ I ~  irlg a 
Eorinal renunciat ion o f  U n i t e d  S t a t e s  n a t i o n a l i t y  h e  would d i v e s t  
himsel_F o f  t h 3 t  Q a t i o n a l i t y  an? become an a l i e n  qis-a-vis  the 
TYnited S t a t e s .  S o ,  even i f   never receive,l t h e  
ceri:iFicatt? < i f  Iosq of n a t i o n a l i t y ,  h e  p l a i n l y  uJas on no t i ce  
.--i3i: he **i+d expat r ia t? : l  h i n s z l f  a:; a c o ~ s c ~ ~ i i e n c e  q f  inakirly a 
formal  renilriciation o f  United 9tatz.s n a t i o n a l i t y  - n o t  bec?,i1se 
;it?. b'tsl 2 a c l i e r  acq~i i re*I  I s r a e l i  c i t i z e n s h i p  o r  becaiise of  h i s  
p rospect ive  e n t r y  i n t o  the  IDF. So,  one morith before the 
3 e p r t m e n t  approved the c e r t i f i c ( 3 t e  o f  l o s s  oE n a t i o n a l i t y  i n  
h i s  nalne, 4ppe l tan t ,  'EI~ his o ~ n  a c t  -- not the Departnent 's  --, 
e f f e c t - , i ; l ~ ? l y  e x p a t r i a t e d  hiinsel€.  9s t h e  q t torney  General held 
i n  h i s  opinion i n  the c i t i z e n s h i p  case of Claude Cact iur  

1 

. 1  

C a r t i e r  l o s t  h i s  q a t i o n a l i t y  not as  the  r e s u l t  of 
any a c t i o n  of the Department of S t a t e ,  b u t  d i r e c t l y  
by v i r t u e  o€  h i s  own a c t  of renuncia t ion .  Sect ion 
3 4 9 ( a ) ( 6 ) ,  S r J .S .C.  1 4 8 1 ( a ) ( 6 ) .  The subsequent 
proceedings oE t h e  ;)epartment o E  S t a t e   ere merely  
iri t h e  na tu re  of r e p o r t s ,  vhic'n, iri the case of 
renunciati -on,  4r-e p ~ r o l y  lnir l is tecial .  
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A.5 t3 ? y's clalin khat 'ie das never i r l f : ) c l n e I  I E  hi.<; 
z i y \ t  o f  appeall, i t  s h o ~ l l d  be  Iiote:1 t h a t  t i e  Department' ; 
i r i k t ? c n a l  y i l idel ines  r q i l i c e d  it1 1 9 5 2  (and, i n  f a c t ,  long befort i  
then)  t h a t  vrhen consular  o f f i c e r s  sen t  the c e r t i f i c a t e  of 1os.i 
oE n a t i o n a l i t y  they should inform an e x p a t r i a t e  i n  wr i t ing  o f  
the r i g h t  of appeal t o  the predecessor of t h i s  Board, Board o f  
9eview on Loss of Na t iona l i ty  of t h e  Passport  Off ice.  8 Forei  n 
A f f a i r s  Manual 224.21(a) ,  'Advice on Making of A p p e a l s , d  
2 0 ,  1 9 6 2 .  I n  t h e  absence o f  cont rary  evidence,  and appellant 
has sc lbmi t ted  none, i t  may be presiiined t h a t  the  conskilar o f f i c e r  
corlcerrled d r o t e  t o  3 y t o  inforq  h im how he might take ,an 
appeal .  Whether  received such information is, oE cour+e,  
another matter .  R u t  even i f   d i d  not receive no t i ce  9 f  
the r i g h t  o f  appea l ,  t h a t  f a c t  would not c o n s t i t u t e  den ia l  o r  
13cle process .  Qoe Frocess does not contemplate t?le r tghk  of 
appeal .  qi.;i:rict -- - " - - - - - - - of * - Columbia ---- v .  Calwans, 300 r J . 5 .  617 ( 1 9 3 6 ) .  
While a s td t i l t o ' y  revievr is  ilnp:,rt.lnt arid m u s t  be e x e r c i s e ?  
d i t h \ > t l t  d i s c r  iirlinatioq, slich $3 cevievr is  not a r eq l i i r emnt  o f  
cli~e pruces.;. ;Jat,iorl?t U r l i O n  of COOLS and Stewards v .  Arnold, 
3 4 5  [J.S. 3 7  ( 1 9 ' r - - - - - - - -  

-- - -- --.- * - -- - -- -- -- - - -- - - - --- - 

Yere 2 r i g h t  o f  a p p a l  ex i s t ed ,  hii t  S  a l l e g e s  h e  wa:a 
never informed of  t h a t  r i g h t .  I t  is wel l- es tabl i shed  that .  
dhatever put:;, or should put ,  a pa r ty  upon inqui ry  is s u f f i c i e n t  
no t i ce  o €  a r i g h t  of r e d r e s s  vlnere the  ineans of a s c e r t a i n i n g  t;l+ 
ex i s t ence  o f  siich r e d r e s s  is a t  h a n d .  Bere, appe l l an t  was d u l y  
p i l t  or1 t1Dtice o r  his lo s s  o f  n a t i o n a l i t y  fcorn the very day  'of 
!?is f o r ! ? d l  rt?~imcidL ioo of h i s  TJnited S t a t e s  c i t i z e n s 3 i p .  
::o?sequently, h e  was, o r  s h o u l d  have been, p i l t  ilp0r-1 inquiry at 
i-:?-tt tiine. A n d  F-hl .q93;lng of knovrledge t h a t  CefIreS:: t?xisted werg+ 
at, hand. 3e coi i ld  have ascec ta ined  t h a t  f a c t  any time a f t e r  
1 9 6 4  f r o a  any  TJnited S t a t e s  diplo!natic: or  consular  establishment 
i 2  I s r a e l ,  had he exerc ised  reasonable  d i l i g e n c e  i n  a s s e r t i n g  .+ 
e'laizt t o  h i s  l o s t  c i t i z e n s h i p .  

F i n a l l y ,  we a r e  not persaaded by a p p e l l a n t ' s  argument 
t h a t  because h e  d i 3  n o t  be l i eve  he had l e g a l  grounds t o  take ari 
a p p ~ ? l  u n t i l  sometime a f t e r  the  Supreme Couct 's  dec is ion  i n  
Vance ---u v .  Terrazas,  4 4 4  [J.S. 252 (19Sr11, h i s  appeal  should 
deemed t imely.  I n  Te r razas ,  t h e  Court c l a r i f i e d  and extendefl 
the reach of i t s  holding i n  Afroyim v .  R u s k ,  587 U.S. 2 5 1  
( 1 9 6 7 ) .  I n  Terrazas t h e  Court h e l d  t h a t  zlfroyim s tands  f o r  the. 
p ropos i t ion  t h a t  a s p e c i f i c  i n t e n t  to renounce c i t i z e n s h i p  mucit 
be shown before c i t i z e n s h i p  w i l l  be l o s t .  " In  the  lagt 
a n a l y s i s , "  t h e  Court s a i d ,  ' e x p a t r i a t i o n  depends on the w i l l  o f  

i 
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the citizen rather than the will of Conqress and its assessment 
of his conduct." 444 U . S .  at 260.  The Court noted that in 196s 
the Attorney General issued a statement clarifying Afroyim - 8 /  
that was little different from its own. 444 U . S .  at 261. 

After the Attorney General issued his opinion, IJnited 
States courts consistently addressed the issue of a party's 
intent to relinquish citizenship in loss of nationality 
proceedings. See Baker v. Rusk, 296 F. Supp. 1 3 . 4 4  ( C . D .  Cal. 
1969); Jolley v. INS, 441 F.2d 1245 (5th Cir.1, cert. denied, 
404 U . S .  946 ( 1 9 7 m  King v. Rogers, 463 F.2.d 1188 (9th CiE. 
1972): Peter v. Secretary of State, 347 F. Supp. 1035 (D.D.C. 
1972); United States v. Matheson, 400 F. Supp. 1241 (S.D.N.Y. 
19751, aff'd, 532 F.2d 809 (2d Cir.), cert. denied, 429 U.S. 823 
(1976); Davis v. - INS, 481 F. Supp. 1178 (D.D.C. 1979). 

From 1967, and certainly from 1969, a person who had been 
the subject of an adverse citizenship determination had the 
right to ask that his case be reopened, or to take an appeal, on 
the grounds that when he performed an expatriative act he lacked 
the requisite intent to relinquish United States citizenship. 
In the spring of 1969 the Department of State sent guidance to 
all diplomatic and consular posts instructinq them how to 
process potential loss of nationality cases in light of 
Afroyim. 9/ With respect to cases in which an adverse 
determination of citizenship had been made prior to the Supreme 
Court's decision in Afroyim, the Department's instructions read 
as follows: 

* 

4. Reconsideration of Previous Adverse Determina- 
tions - 

Initiation of reconsideration of previous determina- 
tions of loss of nationality may be made by the 
person against whom the previous determination 
was made or any person claiming United States 
citizenship through him by filing the FS-176 form 
as noted above. It is not considered 

- 8/ 42 Op. Atty Gen. 397 (1969). 

- 9/ Circular Airgram to All Diplomatic and Consular Posts, 
CA-2855, May 16, 1969. 
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-4 2 a?y Ea i c 1y aq';<i:a2 t ' ? a k  1::1 e -1 1 i -k+d ?t+,3kei3 
c>3i7fz3,?+?tat iofi in I s r a e l  co!npl is11 promptly a f i l  ci>rI.;CieQtioilSIt 
d i k h  the E ~ c e g : ~ i n g  d i c e c t i v e .  4s 4 m t t e r  of: 1aul t h e r e f o r e ,  
'3ens;<y V J ? ~  ptik o n  riotice t h a t  he had the r i g h t  t o  reopen 
? J . W ~ .  F l i t  '-I* not: h a J e  r e a d  o e  :ieaccl aimot t h e  4 t  torney 
J e ~ e c ? i ' . . s  i n t e r p r e t a t i o n  of  AEroyim does not exc'tist? h i i n  E r l o f i  

' r i a J i n g  t h e  c>nstckizt ive not ice  th? t  he n i g h t -  see% redress  from 
the  Department's 1 9 6 4  dec is ion  i n  h i s  case.  In an afEidavi t  
2XeCllted N?rc\ 39, 1957,   s t a t e d  t h 3 t :  ";Jhile I d i d  not 
t h i n k  t h a t  I had any basis t o  claim American c i t i z e n s h i p ,  1 
d o ~ l d  have l i k e d  t o  have been an knerican c i t i z e n .  A t  no t i m e  
i n  my l i f e  d i d  1 d e s i r e  n o t  t o  5s an American c i t i z e n . "  'tad h~ 
been as concerned then a s  he a l l e g e s  h e  was about l o s s  of hiw 
ilnited S t a t e s  c i t i z e n s h i p ,  s u r e l y  he would  have remained i n  
tollch w i t h  the  Embassy, a t  l e a s t  a f t e r  he was discharged from 
t h e  IDF i n  December 1 9 6 7 ,  and, a s  the  oppor tuni ty  presented 
i t s e l f ,  would have inquired whether t h e r e  had been any 
developments i n  law o r  r e g u l a t i o n s  t h a t  migh t  enable h i m  t o  

- 
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?I:> t e g ~ ~ l l y  silEEici.-.?t 2xc11se having been presented by 
appe l l an t  and the  p o t e n t i a l  p re jud ice  t o  the  Department he ing  s o  
0!.3viot~s, t h e  i n t e r e s t  i n  f i n a l i t y  a n d  s t a b i l i t y  of 
admin i s t r a t ive  determinat ions m u s t  be served i n  t h i s  case .  
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c o n s i d e r a t i o n  of  t h e  Eorego ing ,  we conc 
i m - b a r r e c l  and n o t  p r o p e r l y  b e f o r e  t h e  
.ssed. 

l u d e  that 
Board ,  It 




