
June 5 ,  1 9 8 7  

DEPARTMENT OF STATE 

BOARD OF A P P E L L A T E  REVIEW 

IN THE MATTER OF: P  M ,  

This is an a p p e a l  from an administrative determinatioo o I  
the Department of  State holding that appellant, P  M ;, 
Jr., expatriated himself on August 16, 1977 under the provision 
of section 349(a)(5), now section 349(a)(5), of the Immigratioii 
and Nationality Act, by making a formal renunciation of h i  
iJnited States national-ity before a consular ofEicer of 4 h ' .  
7nited States at Monterrey, Mexico. - 1/. 

In January 1978 the Department made a determination th<ir 
appellant expatriated himself. He entered an appeal from that 
determination in July 1986. A threshold issue must be decideti 
h e f o r e  Me may proceed: whether in the circumstances of thi.: 
case the appeal may conveivably be deemed to have been taker1 
within the limitation 'of the applicable regulations. For tho 
reasons that follow, we concldde that the appeal is time-barreli 
and should he dismissed. 

- l/-Sction 349(a)(5), formerly section 349(a)(6), of thrh 
Immigration and Nationality Act, 8 U . S . C .  1481(a)(5), reads as; 
f 0 1 lows : 

See. 349. (a) From and after the effective date of thi:: 
Act a person who is a national of the iJnited States whether by 
birth or naturalization, shall lose his nationality by -- 

. . .  
( 5 )  making a formal renunciation of 

nationality before a diplomatic or consu la r  
officer of the United States in a foreign state, i n  
such form as may be prescribed by the Secretary o r  
State;. . . 

Public Law 95-432, approved October 10, 1978, 92 Stat. 
1046, repealed paragraph (5) of subsection 349(a) of thv 
Immigration and Nationality Act, and redesignated paragraph ( 6 )  
of subsection 3491a) as paragraph 15). 

Prlblic L a w  99-653, approved November 14, 1986, 100 Stat. 
3655, amended subsection 349(a) by inserting "voluntarily 
performing any of the following acts with the intention o f  
relinquishing iJnited States nationality: " after "shall lose his 
naatioqality b y ; " .  



99p?l?.lrlt <icq:~ i r :? : l  - J : i i t . ?d  S t a t e ?  c i t i z e n s h i p  b y  v i r t u e  of 
birk'ri tJ 3 i J n i t z . l  S t a t e s  c i t i z e n  f a t h e r  a t   
    .  Ye a l s o  acquired t h e  

n a t i o n a l i t y  of Mexico by g i r t l i e  o f  h i s  b i r t h  the re in .  A, 
c e r t i f i c a t e  o€  'cnited S t a t e s  c i t i z e n s h i p  was issued t o  appe l l an t  
orl April 7 ,  1963 .  9e e n l i s t e d  i n  the rJni t t ,?d  S t a t e s  Army i n  J u n e  
136q  a t  San Antonio, bu t  deser ted i n  January 1 9 6 2  and returned 
t o  Mexico. fie Nas o f f i c i a l l y  Separated f r o m  t h e  Army some years  

I l a t e r .  I 9 

The next event of record is a p p e l l a n t ' s  formal 
renunciat ion O E  U n i t e d  S t a t e s  n a t i o n a l i t y  on A u g u s t  1 6 ,  1 9 7 7  a t  
the Consulate General a t  Monterrey, Mexico when he was 4 6  years  
of age.  On t h a t  day appe l l an t  f i r s t  executed i n  both Spanish 
and E n g l i s h  a statement of understanding i n  which he declared 
i n t e r  - a l i a ,  t h a t :  h e  had decided v o l u n t a r i l y  t o  renounce h i s  
United S t a t e s  n a t i o n a l i t y ;  he r ea l i zed  renunciat ion would leave 
him an a l i e n  in relation t o  t h e  United S t a t e s ;  t h e  consular  
o f f i c e r  concerned had explained t o  h i m  the s e r i o u s  consequences 
of renunciat ion,  and t h a t  he understood those consequences. The 
oath of renunciat ion was then administered t o  appe l l an t  i n  the  
pces.?~ice o f  t;w ;~ikne.sses.  As h e  indica ted  i n  t h e  statement of  
1ri:lecstanding he wished t o  d o ,  appe l l an t  executed the  following 
a f f i d a v i t  explaining vJhy he d i s h e d  t o  renounce his {Jnited S t a t e s  
ria t i o n a l i  t y  . 

I n  order t o  arrange t h e  s t a t u s  of my residence a n d  
s i n c e  i t  is more convenient for  m e  t o  renounce my 
r ia t ional i ty  than t o  obta in  i t  for  my wife and 
ch i ld ren ,  I request  the  Government of t h e  United 
S t a t e s  t o  accept (my renuncia t ion)  t o  my American 
c i t i z e n s h i p .  

I r e s ide  permanently i n  Mexico, I married i n  t h i s  
country and Z: work a t  the  U n i v e r s i t y  of Nuevo Leon. 

I w i l l  apply f o r  a v i sa  t o  v i s i t  t h e  United 
S t a t e s .  - 2 

- 2/ E n g l i s h  t r a n s l a t i o n  of a f f i d a v i t  of    
dated A u g u s t  1 6 ,  1 9 7 7 ,  United S t a t e s  Consulate General, a t  
Monterrey, Mexico. 
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4s required 5y  law, t h e  consular o f f i c e r  who 3dministered 
t h z  Jati i  (I€ rerl&lrlciation execi1tei-l a c e r t i f i c a t e  o f  l o s s  o r  
~ i . t t i o n a l i t y  on Augus t  2 4 ,  1977 .  3 /  Therein he c e r t i f i e d  that  
a p p e l l a a t  acquired the r la t ional icy of the TJniterl S t a t e s  and 
Yexico a t  b i r t h ;  t h a t  he made a f o r i d  renunciat ion of h i s  United 
S t a t e s  n a t i o n a l i t y ;  and thereby expa t r i a t ed  himself under the 
provisions of sec t ion  3 4 9 ( a ) ( 6 )  (now sec t ion  3 4 9 ( a ) ( 5 ) )  of t h e  
Immigration and Nat ional i ty  Act. The consular o f f i c e r  forwarded 
the  c e r t i f i c a t e  and support ing documents t o  the Department 
without commenting on the f a c t s  and circumstances surroundiqg 
a p p e l l a n t ' s  renunciat ion% 

The Department approved the  c e r t i f i c a t e  on January 1 3 ,  
1 9 7 8 ,  approval c o n s t i t u t i n g  an admin i s t r a t ive  determinat ion of 
l o s s  of United S t a t e s  n a t i o n a l i t y  from w h i c h  a t imely and 
properly f i l e d  appeal may be taken t o  the  Board of Appellate 
Review. The Department s e n t  a copy of the  approved c e r t i f i c a t e  
to  the  Consulate t o  forward t o  appe l l an t .  T h e  appeal  was 
entered  on J u l y  25,  1 9 8 6 .  Appellant s u b m i t s  t h a t  ' h i s  
renancia t ion  was not v a l i d .  'rle s a i d  t h a t  h e  d i d  not want t o  
renofigce h i s  United S t 3 t e s  c i t i z e n s h i p  b u t  t h a t  h i s  "s ick  m i n d "  
led h i m  t o  perEorm t h e  e x p a t r i a t i n g  a c t .  He a l s o  s t a t e d  t h a t  he 
gas t r e a t e d  by a p s y c h i a t r i s t  a f t e r  he renounced. 

- I1 - 
A t  t he  o u t s e t ,  w e  a r e  confronted w i t h  the  quest ion of the 

t imel iness  of the appeal .  I f  the  appeal was not Eiled w i t h i n  the 

- 3/ Sect ion  358 of t h e  Immigration and Nat ional i ty  Act, 8 U . S . C .  
1 5 0 1 ,  reads as  follows: 

Sec. 358.  Whenever a diplomatic  or consular o f f i c e r  of 
the United S t a t e s  has reason t o  be l i eve  t h a t  a person while i n  a 
Eoreign s t a t e  has l o s t  h i s  United S t a t e s  n a t i o n a l i t y  under any 
provis ion  of chapter 3 of t h i s  t i t l e ,  or u n d e r  any provis ion  of 
chapter  I V  of the Na t iona l i ty  Act of 1 9 4 0 ,  a s  amended, h e  s h a l l  
c e r t i f y  the f a c t s  upon which such b e l i e f  is  based t o  the 
Department of S t a t e ,  i n  wr i t ing ,  under regula t ions  prescr ibed  by 
t h e  Secre tary  of  S t a t e .  I E  the  r epor t  oE the  diplomatic  o r  
consular  o f f i c e r  is  approved by the  Secre tary  of S t a t e ,  a copy 
of the c e r t i f i c a t e  s h a l l  be EorNarded t o  the  Attorney General, 
f a r  h i s  information, and the diplomatic  or consular o f f i c e  i n  
Miiich the  repor t  was made s h a l l  be d i rec ted  t o  forward a copy of 
the  c e r t i f i c a t e  t o  t h e  person t o  whom i t  r e l a t e s .  
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prescr ibed period of time, the '3oard would lack j u r i s d i c t i o n  t o  
consider the  case.  T!ie cour t s  have c o n s i s t e n t l y  held t h a t  the 
t d * i n g  of an appeal w i t h i n  the  prescr ibed time l i m i t a t i o n  is 
mandatory and j a c i s d i c t i o n a l .  A/ 

Under e x i s t i n g  regula t ions  oE the  Department, the  time 
limit for E i l i n g  an appeal is one year a f t e r  approval of the  
c e r t i E i c a t e  of l o s s  of n a t i o n a l i t y .  5 /  The regula t ions  reqil ire 
t t iat  an appeal f i l e d  a f t e r  one year T e  cjenied orlless the 3oard 
determiiies f o r  good cause shown t h a t  the appeal could not have 
heen f i l e d  w i t h i n  one #year < 3 E t e c  appcovnl o E  t i e  c e r t i f i c a  e .  - 6/ These regu la t ions ,  however, were promulgated on November , 
1 9 7 9 ,  a((1d qert? : lo t  irl force i n  1 q 7 8  a t  the time the  Department 
apPrsved the c e r t i f i c a t e  of l o s s  oE n a t i o n a l i t y  t h a t  was issued 
here.  

The 1975 regu la t ions  on f i l i n g  an appeal had the  

A person who contends t h a t  t h e  Department's 
admin i s t r a t ive  holding oE l o s s  of n a t i o n a l i t y  or 
e x p a t r i a t i o n  i n  h i s  case is cont rary  t o  law or f a c t  
s h a l l  be e n t i t l e d ,  apon w r i t t e n  request  made w i t h i n  
a reasonable time a f t e r  r e c e i p t  of no t i ce  of s u c h  
holding, t o  appeal t o  the  Board of  Appellate 
Review. - 7/ .  

I t  i s  genera l ly  recognized t h a t  a change i n  r egu la t ions  
s h o r t e n i n g  a l i m i t a t i o n  period,  a s  e x i s t i n g  regu la t ions  
p resc r ibe ,  opera tes  prospect ive ly ,  i n  t h e  absence oE an 
expressiori o f  i n t e n t  t o  the  contracy.  IE a r e t r o s p e c t i v e  e f f e c t  
dere given, an i n j u s t i c e  migh t  r e s u l t  or a r i g h t  t h a t  was v a l i d l y  

4 0  
* 

following provis ion:  

4 /  See U n i t e d  S t a t e s  v.  Robinson. 361 U . S .  220  ( 1 9 6 0 ) :  Cos te l lo  
v ,  United S t a t e s ,  3 6 T U . S .  265 ( 1 9 6 1 ) .  

- 5/ Sect ion 7 . 5 ( b )  of T i t l e  2 2 ,  Code of Federal Regulations,  2 2  
CFR 7 . 5 ( b ) .  

- 6/ Sect ion 7 . 5 ( a )  of T i t l e  2 2 ,  Code of Federal Regulations,  2 2  
CFR 7 . 5 f a ) .  

7/ Sect ion 50.60 of T i t l e  2 2 ,  Code of Federal Regulations 
7 1 9 6 7 - 1 9 7 9 ) ,  2 2  CFR 50 .60 .  

2 8 3  
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acquired under former regtilations might be disturbed. In tb(? 
circ,imstances, we consider the limitation in effect in 1978 to 
govern in the irlstant case, arld not the cdrrent limitation of 
One year after approval of the certificate of loss of 
nationality. 

Thus, a person, who contends that the Department's 
holding of loss O E  nationality is contrary to law or fact, is  
requiced to take an appeal from such holding within a reasonable 
t i m  after receipt-, o f  notice OE the holding. If the appeal i.; 
r i ~ t  iliitiated igithin a- reasonable time, the appeal would e 

31ternative but to disniss it €or lack of jurisdiction. The 
limitation of "within a treasonable time" is fundamental. to the 
Roacd'c; exercise of jurisdiction in this case. 8/ 

barred b y  the passage of  time and the Board would have k o 

The determination O E  "flat constitutes a reasonable time 
depends on the facts and circumstances in a particular case. 
Ches<=eake and Ohio Railway v .  Martin, 283 f.S. 209 (1931). 
Generally, a reasonable time means reasonable under the 
circumstances. It has been h e l d  to mean as suun  as 
circumstances will permit, and with such promptitude as the 
situation of the parties and the circumstances of the case will 
allow. This does not mean, however, that a party be allowed to 
determine "a time suitable to himself." -_ I  In re Roney, 139 F.2d 
175,  177 (1943). What is a reasonable time also takes into 
account the reason for the delay, whether the delay is injurious 
t o  another party's interest, and the interests in the repose, 
stability, ant3 finality of the prior decision. Ashford v .  
Steuart, 657 F.2d 1053, 1055 (9th Cir. 1981). See also Lairsey 
v .  Advance Abrasives Co. ,  542 F.2d 9928, 940 (5th C i r .  
1 9 7 6 ) 7 ~ i ~ ~ n ~ l l  Wright & Miller, Federal Practice and Procedure 
section 2866 228-229: 

--4 

_- 8/ The Attorney General in an opinion rendered in the 
citizenship case of Claude Cartier in 1973 stated: 

The Secretary of State did not confer upon the Board the 
power...to review actions taken long ago. 22 CFR 50.60,  
the jurisdictional basis of the Board, requires 
specifically that the appeal to the Board be made within 
a reasonable time after the receipt of a notice from the 
State Department oE an administrative holding of loss of 
nationality OK expiration. 

Office of Attorney General, Washington, D.C.File: CO-349-P, 
February 7, 1972. 

c 
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':?hat constitutes reasonable tiine mast of necessity 
depend upon the Eacts in each individual case.' 
The coacts consider whether the party opposing the 
motion has been prejudiced by the delay in seeking 
relief and they consider whether the moving party 
had some reason for his failure to take appropriate 
action sooner. 

Appellant does not deny that he received a copy of the 
approved certiEicate of loss of nationality executed in his name 
got long after the Consulate General forwarded it to him. On 
the reverse of t h e  certificate the procedures for taking an 
appeal were clearly s e t  forth. He did not enter the app$al 
until eight years later. 

Appellant submits that his appeal should be deemed 
timely. We may summarize his reasons for so contending as 
follows : 

--He was not conscious that he had made a formal 
renunciation of his citizenship; he was sick and 
neurotic in 1977-1978, and required psychiatric 
treatment; 

-*the information on the reverse of the certificate 
of loss of nationality did' not specify a time limit 
on appeal; 

--he w a s  outside the TJnited States and unfamiliar 
with the applicable regulations; 

--fundamental rights like citizenship may not be 
abridged simply because of the passage of time. 

Ve do not find the foregoing considerations sufficient to 
excuse a delay as long as the one in this case. 

Appellant has not established that after he made his 
renunciation and received the certificate of loss of nationality 
he Mas mentally incapable of taking timely action to contest the 
Department's holding of loss of  his citizenship. It does appear 
that between 1977 and 1978 he underwent psychiatric treatment; 
the psychiatrist who treated him has submitted a declaration to 
that effect. The latter stated, however, that: 

?or ethical reasons, I withhold the diagnosis I 
established at the time to describe Mr.  
psychological problems, but I can affirm that at 
all times he behaved courteously, sincerely, and 
respectfully and was certainly in full contact with 
reality. It was never necessary to prescribe 
medication, and our professional relationship was 
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i 0 act;) r dance w i t h the parameters of  , I  

psychoanalyt ical ly- oriented psychotherapy, 

Even thollgh I have rlot t r e a t e d  or seen ~ l r .  M  I 

.;irlce 1 9 7 8 ,  I knod t h a t  he is s o c i a l l y  prgr f i ic t iv t> ,  
c > t ; p n ; i b l $ ,  an4 emotionally normal person. 4/ 

rn c o r  t ierLnorzl ?p,oellarlt_ himsel. f has conceded t h a t  i n  t h a t  
t ine period "I: $as not exact ly  off t \ e  r e a l i t y . "  

T?at ,3ppellc3nt rnay not have been f a m i l i a r  d i t ' n  t i l l &  
32p l i cab l e  f ede ra l  regula t ions  or aware t h a t  the  l i m i t a t i o n  on 
3ppneaL i n  1 9 7 8  di3.i "within a reasonable time" a f t e r  he receive$!  
:i:):ics q ) E  t h e  oopartment's dec is ion  in h i s  case,  hardly excuses, 
h i s  delay.  T i e  f ede ra l  r egu la t ions  Mere c i t e d  on the reverse o r  
tie c e r t i f i c a t e  and the address  of the  Board was s e t  f o r t h  a<; 
d e l l .  I F  appe l l an t  thought h i s  renunciat ion *as defec t ive  and 
qinceczly wanted t o  challenge the  Department's determinat ion,  
su re ly  he ~ o u l d  a t  l e a s t  have u r i t t e r l  t o  the Board t o  inquirv 
'how he migh t  go about doing so .  I t  is h a r d  t o  escape t h l .  
conclusion t h a t  n o t  u n t i l  he f i l e d  h i s  appeal d i d  appe l l an t  havca 
s t - i t f ic ient  i n t e r e s t  i n  a t tempting t o  recover h i s  United S ta te - ;  
c i t i z e n s h i p  t o  impel hiin t o  a c t .  

Iil r isserting t h a t  c i t i z e n s h i p  is' such a fundament1 right 
t h a t  i t  may not be eictingiriahed by passage of time, a p p e l l a n ~  
seems t o  silygest t h a t  the Board should ignore the  l i m i t a t i o n  on 
appeal prescr ibed by Ezderal  r e g a l a t i o n s  and proceed t o  consider 
t h e  merits O E  h i s  cdse. T h i s  we may not 40. The m i r d  i!; 
+inpc>Mer:t3"1 t:) t a k e  arly a c t  ion i t  cons i:le r8 appropr i a  t e  an(f 
,izces:;acy t o  t h e  , l i s p s i t i o n  o f  cases  appealed t o  i t . "  22 CFV 
7 . 2  i a )  . il?e Soa-rd ' s  author i t y  under s e c t  ion 7 . 2  ( a  ) , however, 
:nay riot b e  construe:l S O  as t o  r l u l l i f y  o ther  precondit ions 
e s t ab l i shed  by 2 2  C.F.R. Pact 7 € o r  the  Board t o  exercis t> 
j u r i s d i c t i o n  over the  rnerits of an appeal ,  i n c l u d i n g  t h t i  
r e q u i r s m n t  t h a t  an a p p e a l  be t i m e l y  Eiled under sec t ion  7 . 5 ( h ) ,  
Q C  comparable provisions of predecessor r egu la t ions .  Once t h c  
Board  determines t h a t  i t  lacks j i i r  i s 3 i c t i o n  over an apea'l a>; 
ti!?e ba r red l  the  regulat ions reqilire d ismissa l  of the  appeal.  

.I 

9/ E n g l i s h  t r a n s l a t i o n  of statement of Dr. i4anuel Contreras 
Rarnos, dated December 4 ,  1 9 S G r  Division of Langilage Services ,  
Department of ,State, LS No. 121111 ( E L / P H C ,  Spanish) 1987 .  

.- 
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I t  is beyond d i spu te  t h a t  appe l l an t  permitted a 
s u b s t a n t i a l  period o f  time t o  e l apse  before taking an appeal ,  
T'?e record shows t h a t  the appeal was rlot f i l e d  w i t h  t h i s  Board 
u n t i l  J u l y  1986 mote than e i g h t  yea r s  a f t e r  the Department's 
deterinination of l o s s  of n a t i o n a l i t y .  There i s  no record of any 
i n t e r e s t  by appe l l an t  i n  r e- es tab l i sh ing  his claim t o  United 
S t a t e s  c i t i z e n s h i p  p r io r  t o  h i s  f i l i n g  the appeal.  I n  our v i e w ,  
his f a i l u r e  t o  take any a c t i o n  before t h e n  demonstrates 
convincingly t h a t  h i s  delay i n  seeking appeal was unreasonable. 
i*?hatever the meaning of the term "reasonable time" as used i n  
t h e  cejti1atiori.s may be, we do not be l i eve  t h a t  such language 
. - : : ,qi te~~plntes  a de13y : I €  ke!i yiears i n  taking an appeal .  1 f 

T h e  r?t , ionale fo r  g i v i n g  a reasonable time t o  appeal an 
a d v e r s e  dec is ion  is  t o  allow a p p e l l a n t  s a € i c i e n t  ti!ne t o  a s s e r t  
%is  o c  i i e c  content ions t h a t  t h e  Department's holding of loss of 
n a t i o n a l i t y  is cont rary  t o  law o r  € a c t .  I t  is intended t o  
compel one t o  take such ac t ion  when t h e  r e c o l l e c t i o n  of e v e n t s  
lipon &ich  t h e  appeal is grounded is  Eresli i n  the m i n d s  of the  
p a r t i e s  involved. I t  is c lea r  t h a t  appe l l an t  had ample 
opportuni ty t o  take an appeal p r i o r  t o  1986 .  The period of a 
reasonable time commences t o  r u n  w i t h  a p p e l l a n t ' s  r e c e i p t  of t h e  
holding o f  l o s s  of n a t i o n a l i t y  i n  1978.  I n  our opinion,  
a p p e l l a n t ' s  delay of e i g h t  years  i n  t ak ing  an appeal was 
unceasonable i n  t h e  circumstances of t h i s  case.  

- I11 - 
On cons idera t ion  of the foregoing, we a r e  unable t o  

conclude t h a t  the  apeal  was taken w i t h i n  a reasonable time a f t e r  
r e c e i p t  oE the Department's admin i s t r a t ive  holding of loss of 
n a t i o n a l i t y .  We f i n d  the appeal time bar red ,  and, a s  a 
consequence, the Board is without j u r i s d i c t i o n  t o  consider t h e  
case.  The appeal is hereby dismissed f o r  want of j u r i s d i c t i o n .  

.F-E-- Edward G.  Misey, Memb 




