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June 15, 1 9 8 7  

DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

IN THE MATTER OF: D  J  H  

D  J  Hu  appeals an administrative 
determination of the Department of State that he expatriated 
himself on August 2, 1978 by obtaining naturalization in Canada 
upon his own application. L/ 

The sole issue we must decide is whether the Department 
has carried its statutory burden of proving by a preponderance 
of the evidence that gppellant intended to relinquish Unit'ed 
States nationality when he became a Canadian citizen. For the 
reasons that follow, we conclude that the Department has not met 
its burden of proof. Accordingly, we reverse the Department's 
determination that appellant expatriated himself. 

Appellant acquired United States citizenship by birth at 
L , . He received a high 
school education and served overseas the United States Army. 
In 1972 he moved to Canada with his wife,   whose 
citizenship appeal we also decide today. Ap  a s wife 
entered Canada as landed immigrants (admitted for permanent 
residence). In 1977 the couple moved- to the Vancouver area, 
British Columbia. Shortly thereafter appellant decided to apply 
for Canadian citizenship, for the purpose, he later stated to 
the Board, "of hoping to improve employment opportunities." He 

- 1/ Prior to November 14, 1986, section 349(a)(1) of the 
Immigration and Nationality Act, 8 U.S.C. 1481(a)(l), read in 
relevant part as follows: 

I 

Sec. 349. (a) From and after the effective date of this 
Act a person who is a national of the United States 
whether by birth or naturalization, shall lose his 
nationality by -- 

(1) obtaining naturalization in a foreign 
state upon his own application, . . . 

Public Law 99-653, approved November 14, 1986, 100 Stat. 
3655, amended subsection (a) of section 349 by inserting 
"voluntarily performing any of the following acts with the 
intention of relinquishing United States nationality:" after 
"shall lose his nationality by". 
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also stated that he wanted to be a Canadian citizen so he co 
vote in Canada. On August 2, 1978, after makinq the follow 
oath of allegiance, appellant was granted a certificate 
Canadian citizenship: 

I, ... , swear that 1 will be faithful and bea 
true allegiance to her Majesty Queen Elizaheth t 
Second, her heirs and successors according to ?.a 
and that I' will faithfully observe the laws 
Canada and fulfil my duties as a Canadian citizen. 

So help me God. 

He obtained a Canadian passport in August 1984. 

The fact that appellant had obtained naturalization 
Canada did not come to the attention of the [Jnited Stat 
authorities in Canada until October 198s. According to t 
records of the United States Consulate General at 
"It first came to our attention that Mr.  an 
had taken out Can. Cit. when we [the Citizenship Sectio 
received the Preliminary Questionnaire from the Vi 
Section...." A consular officer later reported to t 
Department that appellant initiated the contact when he ma 
inquiries of the Visa Section "about immigrating to the 1Jnj.t 
States.' The "Questionnaire' referred to in the Consulate 
records is titled "Preliminary Ouestionnaire to Determi 
Immigrant Status." Appellant completed the questionnaire arou  
October 17, 1985. In it he acknowledged that he and his wife h 
become Canadian citizens. After obtaining confirmation 
appellant's naturalization from the Canadian citizensh 
authorities, the Consulate wrote to him on December 27, 1985 
state that by obtaining foreign naturalization he might h a  
expatriated himself. He was asked to complete a form tit1 
"Information for Determining U.S. CitizenshiD," and informed 
might make an appointment with a consular officer to discuss h 
case. Appellant completed the questionnaire and returned it 
January 5, 1986; he also completed another form givin 
additional background information about himself. Pe did n 
request an interview with a consular officer. Thereafter, 
required by law, a consular officer executed a certificate 
loss of nationality in appellant's name on January 2 
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1986. 2/ The official certified that  acquired United 
States nationality by birth therein; that he obtained 
naturalization in Canada upon his own application: and concluded 
that he thereby expatriated himself under the provisions of 
section 349(a)(1) of the Immmigration and Nationality Act. The 
consular officer dispatched the certificate to the Department 
and recommended approval. 

We have noted [the consular officer wrote in his 
report] that Mr.  ceased filing U.S. Tncome 
Tax return5 after 1977, when he had become , a  
Canadian citizen. We have further noted that Mr. 

 applied for and received a clanadian 
passport in August 1984 and subsequentlv traveled 
through 16 different countries returning to 
North America through Los Angeles where he 
presented his Canadian passport €or entry thereby 
holding himself to be a Canadian citizen to  
Immigration and Customs officers.   
says he has not voted in any [J.S.  elections since 
his arrival in Canada, but has voted in Canadian 
elections in 1979, 1951, 1983 and 1984. Further he 
states his act of obtaining Canadian naturalization 
was wholly voluntary. 

_. 2 /  Section 358 of the Immigration and Nationalitv Act, S 1J .S . r .  
1501, reads as follows: 

Sec. 358. Whenever a diplomatic or consular officer of 
the United States has reason to believe that a person while in a 
foreign state has lost his United States nationality under anv 
provision of chapter 3 of this title, or under any provision of 
chapter IV of the Nationality Act of 1940, as amended, he shall 
certify the facts upon which such belief is based to the 
Department of State, in writing, under regulations prescribed bv 
the Secretary of State. If the report of the diplomatic or 
consular officer is approved by the Secretary of State, a copv 
of the certificate shall be forwarded to the Attorney General, 
for his information, and the diplomatic or consul-ar office in 
which the report was made shall be directed to forward a copv of 
the certificate to the person to whom it relates. 
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It is the consul's opinion that since 1978, Dudley 
 actions have hardly been those o f  

person who considered himself to be a U.S. 
citizen. If, as he states in his reply to question 
13 of the standard questionaire [sic], he believed 
he could not lose his U.S. citizenship throuqh 
Canadian naturalization, then why didn't he applv 
for a U.S. Passport rather than to open proceedings 
for obtaining a U.S. visa, or at least makt 
inquiries $0 the citizenship section as to h i s  
status. 

We believe that   clearly intended to 
relinquish his U.S. citizenship when he was 
naturalized in Canada and has held himself to be 
only a Canadian citizen as evidenced by his use of 
a Canadian passport when entering the U.S. from 
overseas. 

The Department agreed with the consular officer's opinion 
and approved the certificate on February 18, 1986, approval 
constituting an administrative determination of loss of 
nationality from which a timely and properly filed appeal may bc 
taken to the Board of Appellate Review. The appeal was entered 
on March 13, 1986. Appellant gives the following reasons f o r  
alleging that the Department erred in determining that he 
expatriated himself. 

We [appellant and his wife] became Canadian 
citizens for the sole purpose of hoping to improve 
our living and working conditions in Vancouver. A t  
no time did we intend to give up our United States 
citizenship. Our families are residing in the 
United States and it was always our intention t o  
return there in the future. 

It is my belief that the United States Supreme 
Court ruled that a person must show intention of 
giving up his/her citizenship before expatriation 
can take place. Since this was never our intention, 
I cannot understand the issuance of these 
nationality loss certificates. 

- I1 - 
The statute prescribes that a national of the United 

States shall lose his nationality by obtaining naturalization in 
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a f o r e i g n  s t a t e  v o l u n t a r i l y  . w i t h  t h e  i n t e n t i o n  o f  r e l i n q u i s h i n q  
U n i t e d  S t a t e s  n a t i o n a l i t y .  3 /  A p p e l l a n t  c o n c e d e s  t h a t  h e  
o b t a i n e d  C a n a d i a n  c i t i z e n s h i p  u p o n  h i s  own a p p l i c a t i o n  a n d  d i d  
s o  v o l u n t a r i l y .  T h u s ,  t h e  s o l e  i ssue  t o  he d e t e r m i n e d  i s  
w h e t h e r  t h e  D e p a r t m e n t  h a s  s u s t a i n e d  i t s  b u r d e n  o f  proof t h a t  
a p p e l l a n t  i n t e n d e d  t o  r e l i n q u i s h  U n i t e d  S t a t e s  n a t i o n a l i t y  when 
h e  became a c i t i z e n  of Canada .  

Even t h o u g h  a p p e l l a n t  v o l u n t a r i l y  o b t a i n e d  n a t u r a l i z a t i o n  
i n  C a n a d a ,  " t h e  q u e s t i o n  r e m a i n s  whether  o n  a l l  t h e  e v i d e n c e  t h e  
Government  h a s  s a t i s f i ' e d  i t s  b u r d e n  of p r o o f  t h a t  tHe 
e x p a t r i a t i n g  a c t  was p e r f o r m e d  w i t h  t h e  n e c e s s a r y  i n t e n t  t o  
r e l i n q u i s h  c i t i z e n s h i p , "  Vance v .  Te r r azas ,  4 4 4  U . S .  2 5 2 ,  270 
( 1 9 8 0 ) .  Under t h e  s t a t u t e ,  4 /  t h e  g o v e r n m e n t  bears  t h e  b u r d e n  
of p r o v i n g  i n t e n t  a n d  mus t  -do s o  b y  a p r e p o n d e r a n c e  of t h e  
e v i d e n c e .  4 4 4  U . S .  267.  I n t e n t  may be e x p r e s s e d  i n  words or  
f o u n d  as  a f a i r  i n f e r e n c e  from p r o v e n  c o n d u c t .  I d .  a t  260 .  The  
i n t e n t  t h e  g o v e r n m e n t  q u s t  p r o v e  is t h e  p a r t y ' s i n t e n t  a t  t h e  
time t h e  e x p a t r i a t i n g  a c t  was d o n e .  Terrazas  v .  - H a i g ,  6 5 3  F .2d  
285,  287  ( 7 t h  C i r .  1 9 8 1 ) .  E v i d e n c e  c o n t e m p o r a r y  w i t h  t h e  
p r e s c r i b e d  ac t  is ,  of c o u r s e ,  t h e  most p r o b a t i v e  of t h e  i s s u e  of 
a p a r t y ' s  i n t e n t .  

- 3 /  S e c t i o n  3 4 9 ( a ) ( 1 )  of t h e  I m m i g r a t i o n  a n d  N a t i o n a l i t y  A c t .  
T e x t  s u p r a ,  n o t e  1. 

- 4/  S e c t i o n  3 4 9 ( c )  of t h e  I m m i g r a t i o n  a n d  N a t i o n a l i t y  A c t ,  8 
U . S . C .  1 4 8 1 ( c )  p r o v i d e s  that: 

Whenever t h e  l o s s  of U n i t e d  S t a t e s  n a t i o n a l i t y  is pu t  i n  
i s s u e  i n  a n y  a c t i o n  or p r o c e e d i n g  commenced o n  or  a f t e r  t h e  
e n a c t m e n t  of t h i s  s u b s e c t i o n  u n d e r ,  or b y  v i r t u e  o f ,  t h e  
p r o v i s i o n s  of t h i s  or a n y  o t h e r  A c t ,  t h e  b u r d e n  s h a l l  be upon 
t h e  p e r s o n  or p a r t y  c l a i m i n g  t h a t  s u c h  l o s s  o c c u r r e d ,  t o  
e s t a b l i s h  s u c h  claim b y  a p r e p o n d e r a n c e  of t h e  e v i d e n c e .  E x c e p t  
a s  otherwise p r o v i d e d  i n  s u b s e c t i o n  ( b ) ,  a n y  p e r s o n  who commits 
o r  p e r f o r m s ,  or who h a s  committed or p e r f o r m e d ,  a n y  a c t  o f  
e x p a t r i a t i o n  under  t h e  p r o v i s i o n s  of t h i s  o r  a n y  o the r  A c t  s h a l l  
be p r e s u m e d  t o  h a v e  d o n e  so  v o l u n t a r i l y ,  b u t  s u c h  p r e s u m p t i o n  
may be r e b u t t e d  upon a s h o w i n g ,  by  a p r e p o n d e r a n c e  o f  t h e  
e v i d e n c e ,  t h a t  t h e  a c t  or a c t s  committed or performed were n o t  
d o n e  voluntarily. 
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Here, the only evidence of appellant's intent datinq 
from the time he became a Canadian citizen is the fact that he 
obtained n3turalization in a foreign state and made a 
concomitant oath of allegiance. Such evidence is insufficient, 
however, to support a finding of intent to relinquish 
citizenship. Obtaining naturalization in a foreign state is 
not conclusive evidence of an intent to relinquish citizenship. 
Vance v. Terrazas, supra, at 261. ". . would be inconsistent 
with Afroyim to treat the expatriating acts specified in sec. 
1481(a) as the equivalqnt of or as conclusive evidence of t h e  
indispensable voluntary assent of the citizen. 'Of course,' a n y  
of the specified acts 'may be highly persuasive evidence in the 
particular case of a purpose to abandon citizenshiD.' 
Nishikawa v. Dulles, 356 U.S. 129, 139 (1958) (Black, J., 
concurring)." And an oath of allegiance merely expressing 
affirmation of loyalty to the country where citizenship is 
sought but which does not include renunciation of other 
allegiance leaves "ambiguous the intent of the utterer regardinq 
his present nationality." Richards v .  Secretary of State, 
CV80-4150, memorandum opinion (C.D. Cal. 1982) at 5. Since the 
evidence contemporary with appellant's naturalization will not 
support a finding that appellant intended to relinquish United 
States nationality, we must examine his words and conduct after 
naturalization to determine whether they corroborate the 
evidence of intent inherent in his obtaining naturalization. 
Terrazas v. Haig, supra, at 288: - 

... Of course, a party's specific intent t o  
relinquish his citizenship rarely wil be 
established by direct evidence. But, 
circumstantial evidence surrounding the commission 
of a voluntary act o f  expatriation may establish 
the requisite intent to relinquish citizenship. - 4 /  

4/ In Kinq v. Rogers, 4 6 3  F.2d 1138, 1189 (qth 
Cir. 19721,  the Ninth Circuit states that: - 

The Secretary [of State] may prove this 
subjective intent [to renounce citizen- 
ship] by evidence of an explicit 
renunciation, ... acts inconsistent with 
United States citizenship, ... or by 
"affirmative voluntary act[s] clearly 
manifesting a decision to accept 
[foreign] nationality ...." 
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(citations and footnote omitted; first and second 
brackets supplied). See also Vance v. Terrazas, 
444 U.S. at 261-62, 100 S.Ct. at 5 4 5- 4 6 .  

A person may behave in such a way after doing a 
particular act that the trier of fact may fairly infer from such 
conduct that he did the act in question with a specific will and 
purpose. This technique of evidentiary inquiry is, of course, 
well-established. Given the vital right at issue, however, the 
technique must, in , our opinion, be employed with 
circumspection. For one thing, the courts have not defined 
comprehensively what conduct will support an inference of intent 
to relinquish United States nationality. Certain conduct 
obviously would leave little room for uncertainty, as the court 
made clear in King v. Rogers, 463 F.2d 1188 (9th Cir. 1972). 
There the plaintiff swore an oath of allegiance to Queen 
Elizabeth the Second upon obtaining naturalization in the United 
Kingdom, but did not make a renunciatory declaration. After 
naturalization he informed his draft board that he was no longer 
a United States citizen, and told a consular officer that if 
there were doubt he had lost his United States nationality, he 
would formally renounce it. 

In many cases appealed to the Board where an appellant 
has obtained naturalization in a foreign state but not renounced 
previous nationality, the actor's post-naturalization conduct 
has been far l icit than that of plaintiff in - King. In 
this respect  case follows a well - established 
general pattern. In many cases, the Board has approached the 
issue of intent by considering whether an intent to relinquish 
United States nationality is the only fair and reasonable 
inference that one might draw from the appellant's 
post-naturalization conduct. Put differently, the pertinent 
inquiry is whether the appellant's conduct admits of more than 
one reasonable explanation, that is, could it fairly be 
construed as arising from a will and purpose different from an 
intent to relinquish citizenship, or, perhaps, from no specific 
purpose at all? 

- 

The Department submits that a number of factors evidence 
 intent to relinquish United States citizenship. Chief 

among these are: obtaining Canadian citizenship; voting in 
Canadian but not United States elections; paying taxes in Canada 
but not filing United States income tax returns after 1977: 
using a Canadian passport to travel abroad and identifyinq 
himself as a Canadian citizen to United States authorities while 
transiting the United States after that trip: and applying for 
an immigration visa at the Consulate in Vancouver. 
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'We b e g i n  by n o t i n g  t h a t  a p p e l l a n t  showed a t  h e s t m a r k e t ]  
i n d i f f e r e n c e  t o w a r d  t h e  r i g h t s ,  p r i v i l e g e s  a n d  d u t i e s  of  Uni te l l  
S t a t e s  c i t i z e n s h i p  a f t e r  b e c o m i n g  a c i t i z e n  o f  Canada .  B u t  this 
e s s e n t i a l  q u e s t i o n  is  w h e t h e r  s u c h  c a s u a l n e s s  i s  p r o b a t i v e  of  a11 
i n t e n t  t o  r e l i n q u i s h  U n i t e d  S t a t e s  c i t i z e n s h i p .  G i v e n  t h e  hiqir 
a b s t e n s i o n  r a t e  of c i t i z e n s  l i v i n g  i n  t h e  U n i t e d  S t a t e s ,  h i s  not  
v o t i n g  i n  U n i t e d  S t a t e s  g e n e r a l  e l e c t i o n s  p r o v e s  n o t h i n g  aboiil 
a p p e l l a n t ' s  i n t e n t  w i t h  respect  t o  h i s  U n i t e d  S t a t e : :  
c i t i z e n s h i p .  V o t i n g  i n  f o r e i g n  e l e c t i o n s  is n o t  e x p a t r i a t i v c ,  
A f r o y i m  v .  R u s k ,  s u p r a ,  so t h e  f a c t  a p p e l l a n t  v o t e d  i n  Canadiar i  
e l e c t i o n s  s h e d s  no l i g h t  o n  h i s  i n t e n t  w i t h  respect  t o  h i , :  
U n i t e d  S t a t e s  c i t i z e n s h i p .  

Not f i l i n g  U n i t e d  S t a t e s  income t a x  r e t u r n s  a f t e r  1 9 7 1  
shows n o t  o n l y  i n d i f f e r e n c e  t o  U n i t e d  S t a t e s  c i t i z e n s h i p  i n  
g e n e r a l  b u t  a l s o  d i s r e g a r d  f o r  t h e  law. I t  is  especia l lv  
t r o u b l i n g  i n  v i e w  o f  h i s  c o n t e n t i o n  t h a t  h e  p a i d  U . S .  t axes ,  o r  
a t  l e a s t  f i l e d  r e t u r n s ,  f o r  s e v e r a l  y e a r s  a f t e r  h e  a r r i v e d  i n  
C a n a d a .  N e v e r t h e l e s s ,  w e  a r e  l e f t  i n  some d o u b t  w h e t h e r  
a p p e l l a n t '  f a i l u r e  t o  f i l e  U.S. t ax  r e t u r n s  may o n l y  bf> 
c o n s t r u e d  a s  e v i d e n c e  t h a t  h e  proposed i n  1 9 7 8  t o  s e v e r  hi : ;  
a l l e g i a n c e  t o  t h e  U n i t e d  S t a t e s .  Fur thermore ,  " [ c ] i t i z e n s h i p " ,  
o b s e r v e d  C h i e f  Ju s t i ce  W a r r e n ,  " i s  n o t  a l i c e n s e  t h a t  expire:;  
u p o n  m i s b e h a v i o r . "  Trop V. D u l l e s ,  . 3 5 6  U . S .  8 6  ( 1 9 S 8 ) .  
C o n t i n u i n g  h e  s a i d :  

The d u t i e s  o f  c i t i z e n s h i p  a r e  n u m e r o u s ,  a n d  t h o  
d i s c h a r g e  of many of these  o b l i g a t i o n s  i s  . e s s e n t i a l  
t o  t h e  s e c u r i t y  a n d  w e l l - b e i n g  o f  t h e  N a t i o n .  Thi. 
c i t i z e n  who f a i l s  t o  p a y  h i s  t axes  o r  t o  a b i d e  h v  
t h e  laws s a f e g u a r d i n g  t h e  i n t e g r i t y  o f  election:; 
d e a l s  a d a n g e r o u s  blow t o  h i s  c o u n t r y .  B u t  c o u l d  
c i t i z e n  b e  d e p r i v e d  o f  h i s  n a t i o n a l i t y  f o r  e v a d i n q  
t h e s e  b a s i c  r e s p o n s i b i l i t i e s  o f  c i t i z e n s h i p ?  I n  
time o f  war t h e  c i t i z e n ' s  d u t i e s  i n c l u d e  n o t  o n l v  
t h e  m i l i t a r y  d e f e n s e  of t h e  N a t i o n  b u t  a l s o  f u l l  
p a r t i c i p a t i o n  i n  t h e  m a n i f o l d  a c t i v i t i e s  o f  t h r  
c i v i l i a n  r a n k s .  F a i l u r e  t o  p e r f o r m  a n y  o f  t h e s f .  
o b l i g a t i o n s  may c a u s e  t h e  N a t i o n  s e r i o u s  i n j u r y ,  
a n d ,  i n  a p p r o p r i a t e  c i r c u m s t a n c e s ,  t h e  p u n i s h i n q  
power is  a v a i l a b l e  t o  d e a l  w i t h  d e r e l i c t i o n s  of 
d u t y .  Bu t  c i t i z e n s h i p  is  n o t  l o s t  e v e r y  time a 
d u t y  o f  c i t i z e n s h i p  is  s h i r k e d . . . .  

356 U . S .  a t  9 2 .  

More d e t r i m e n t a l  t o  a p p e l l a n t ' s  c o n t e n t i o n  t h a t  h e  d i d  
n o t  i n t e n d  i n  1 9 7 8  t o  r e l i n q u i s h  U n i t e d  S t a t e s  c i t i z e n s h i p  i s  
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h i s  u s e  of a Canadian passport  f o r  fore ign  t r a v e l  and t o  
i d e n t i f y  h i m s e l f  i n  1985  when he t r a n s i t e d  the  United S t a t e s  a t  
t h e  end  of the  t r i p  abroad. For a United S t a t e s  c i t i z e n  t o  
t r a v e l  on a foreign passport  i s ,  on i t s  face ,  incons i s t en t  w i t h  
United S t a t e s  c i t i z e n s h i p .  I t  is a l s o  unlawful f o r  a United 
S t a t e s  c i t i z e n  t o  enter  the  United S t a t e s  from ou t s ide  t h e  
western hemisphere without a v a l i d  passpor t .  Sect ion 2 1 5 ( b )  of 
t h e  Immigration and Na t iona l i ty  Act, 8 U .S .C .  118s ( b ) .  

Appellant suggests  t h a t  he used  a Canadian passpor t  
s i m p l y  because he found ' i t  convenient t o  do so. "Since w e  wete 
i n  Canada," he explained t o  t h e  Board, " i t  seemed l o g i c a l  t o  
t r a v e l  on Canadian passpor ts .  These passpor ts  were not obtained 
f o r  t r a v e l  t o  t h e  U n i t e d  S ta te s . "  H e  has not explained why i t  
seemed t o  h i m  more convenient or l o g i c a l  t o  obta in  a Canadian 
r a t h e r  than a U n i t e d  S t a t e s  passpor t ;  a f t e r  a l l  he held a United 
S t a t e s  passport  when he entered  Canada i n  1969.  S t i l l ,  t h e r e  is 
no evidence t h a t  he intended t o  u s e  t h e  Canadian passport  
express ly  t o  en te r  t h e  United S t a t e s .  Indeed, a s ide  from t h a t  
one time i n  Los Angeles, t h e r e  is no evidence t h a t  h e  held 
himself out t o  United S t a t e s  o f f i c i a l s  a s  a Canadian c i t i z e n .  
On balance,  it is a t  l e a s t  a s  poss ib le  appe l l an t  used a Canadian 
passpor t  because it was r e l a t i v e l y  easy t o  obta in  one a s  i t  is 
because he no longer considered himsel ' f  t o  be a United S t a t e s  
c i t i z e n  and wi shed  t o  make c lea r  t h a t  h e  had t r a n s f e r r e d  h i s  
a l l e g i a n c e  t o  Canada. 

We a r e  unable t o  a s c r i b e  much probat ive weight t o  
a p p e l l a n t ' s  a l leged  a p p l i c a t i o n  f o r  an immigrant v i s a  t o  r e t u r n  
t o  t h e  United S t a t e s .  I t  is by no means c l ea r  t h a t  h e  a c t u a l l y  
inquired how h e  could "immigrate" t o  t h e  U n i t e d  S t a t e s .  He and 
h i s  w i f e  appl ied  t o  t h e  Consulate i n  t h e  f a l l  of 1985,  h e  
informed t h e  Board, not a s  a l i e n s  b u t  a s  U.S. c i t i z e n s  who had 
been na tu ra l i zed  i n  Canada and who wanted t o  take t h e  proper 
s t e p s  f o r  re- entry.  They d i d  not want t o  r e t u r n  t o  t h e  United 
S t a t e s ,  "without some o f f i c i a l  documentation t h a t  s a i d  what w e  
were doing was c o r r e c t . "  

I t  is not unreasonable t o  assume t h a t  appe l l an t  and h i s  
w i f e  made a general  inqui ry  about e n t e r i n g  the United S t a t e s  and 
t h a t  a consular c l e rk  assumed they w i s h e d  t o  immigrate and s e n t  
them the  app l i cab le  forms. Appel lant ' s  account of how h e  and 
h i s  wife were d i rec ted  t o  t h e  immigrant v i sa  sec t ion  s t r i k e s  u s  
a s  c red ib le .  

... we telephoned t h e  Consulate and were t o l d  t o  
s u b m i t  a self- addressed stamped envelope and t h e  
information would be returned by mail .  We d i d  a s  
i n s t r u c t e d  and were s e n t  a form e n t i t l e d  
"Preliminary Quest ionnaire  t o  Determine Immigran & 
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Status." This form is wh t we referred to as an 
application .... We filed the form because that is 
what the Consulate General supplied us with. 

To support his contention that he did not intend to 
relinquish his United States nationality appellant has prof€ered 
scant evidence, only assertions that he never intended to 
forfeit citizenship, has close family ties to the [Jnited States 
and visits this country regularly. The burden, however, lies on 
the Department to prove by a preponderance of the evidence that 
appellant intended to relinquish citizenship, not on him to 
prove lack of intent. 

In the Department's opinion, the composite of appellant's 
acts shows such clear disregard for and neglect of the riqhts 
and duties of United States citizenship that the fair inference 
to be drawn therefrom is that he intended to relinquish IJniteil 
States nationality in 1978. Reasonable People of course might 
comfortably associate themselves with the Department's 
position. No less reas.onable people, however, miqht, as do we, 
find the Department's position unpersuasive. This is so hecause 
we do not find in appellant's conduct a knowing and intellisent 
forfeiture of his United States nationality. See United States 
v. Matheson. 532 F.2d 809 (2nd Cir. 1976). To Dhrase it 
differently, appellant's proven conduct .is fairly explainable on 
grounds alien to a will and purpose to relinquish citizenship. 

We do not say that the case is not rather finely 
balanced, but precisely because it is, we judqe it riqht to 
resolve the ambiguities and uncertainties in the evidence irl 
favor of continuation of citizenship. - 5 /  

Accordingly, we conclude that the Department has not 
carried its burden of proving that appellant intended to 
relinquish United States nationality when he obtained 
naturalization in Canada upon his own application. 

- 5/ See Nishikawa v. Dulles, 3 5 6  U.S. 1 2 9 ,  234 ( 2 9 5 8 1 ,  citincr 
S c h n e i d e r m U n i t e d  States, 320 U.S. 118, 122 11943). 
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Upon consideration of the foregoing, we hereby reverse 
the Department's determination that appellant expatriated 
himself. 

Al'an G. 4. James d- 
f l  

~ Arl&l l( ('i JZ- 
Gerald A. Rosen, Member 
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