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P  a n d  h i s  w i f e ,  who i s  a U n i t e d  S t a t e s  c i t i z e n ,  moved t o  
Canada i n  J u n e  1 9 7 4  where  h e  w a s  h i r e d  b y  Env i ronment  Canada,  a n  
a g e n c y  o f  t h e  C a n a d i a n  government ,  a s  a snow a n d  a v a l a n c h e  r e s e a r c h  
s c i e n t i s t .  A c h i l d  w a s  bo rn  t o  t h e  P  i n  Augus t  1 9 7 5 .  The n e x t  
y e a r  t h e y  regis tered  h i s  b i r t h  a s  a U n i t e d  S t a t e s  c i t i z e n  a t  t h e  
C o n s u l a t e  G e n e r a l  ( t h e  C o n s u l a t e )  i n  C a l g a r y .  

I n  A p r i l  1976  a p p l i e d  f o r  a U n i t e d  S t a t e s  p a s s p o r t  a t  t h e  
C o n s u l a t e  i n  C a l g a r y ,  s t a t i n g  t h a t  h e  p l a n n e d  t o  t r a v e l  s h o r t l y  t o  t h e  
S o v i e t  Union on C a n a d i a n  government  b u s i n e s s .  H e  a l s o  i n f o r m e d  t h e  
C o n s u l a t e  t h a t  i n  o r d e r  t o  f u l f i l l  a c o n d i t i o n  o f  h i s  employment w i t h  
Env i ronment  Canada h e  h a d  sworn a n  o a t h  of a l l e g i a n c e  t o  Queen 
E l i z a b e t h  t h e  Second  a n d  a n  o a t h  of s e c r e c y  on J u l y  1, 1 9 7 4 .  The 
C o n s u l a t e  i s s u e d  P  a p a g s p o r t  b u t  l i m i t e d  i t s  v a l i d i t y  t o  o n e  y e a r  
p e n d i n g  d e t e r m i n a t i o n  o f  h i s  c i t i z e n s h i p  s t a t u s .  I n  r e q u e s t i n g  t h e  
D e p a r t m e n t ' s  g u i d a n c e  on  i t s  a c t i o n ,  tne C o n s u l a t e  e x p r e s s e d  t h e  v i e w  
t h a t  P  m i g h t  h a v e  e x p a t r i a t e d  h i m s e l f  u n d e r  t h e  p r o v i s i o n s  of 
s e c t i o n  3 4 9 ( a ) ( 4 ) ( B )  o f  t h e  I m m i g r a t i o n  a n d  N a t i o n a l i t y  A c t  ( I N A )  by  
making a n  o a t h  of a l l e g i a n c e  t o  a f o r e i g n  s t a t e .  - 2 /  

4 

The D e p a r t m e n t  a d v i s e d  t h e  C o n s u l a t e  i n  J a n u a r y  1977  t h a t  i f  P  
h a d  n o t  b e e n  r e q u i r e d  t o  make t h e  o a t h  o f  a l l e g i a n c e ,  " r e g a r d l e s s  of 
w n e t h e r  h e  a c t u a l l y  t o o k  t h e  o a t h , "  h i s  case would  n o t  come w i t h i n  t h e  
p u r v i e w  o f  s e c t i o n  349 ( a )  ( 4 )  (B) of t h e  I N A .  T h e r e f o r e ,  i f   a p p l i e d  
t o  h a v e  h i s  p a s s p o r t  e x t e n d e d  t o  f u l l  v a l i d i t y ,  t h e  C o n s u l a t e  m i g h t ,  

- 2/  P r i o r  t o  November 1 4 ,  1986 ,  s e c t i o n  3 4 9 ( a )  ( 4 ) ( B )  of t h e  I m m i g r a t i o n  
a n d  N a t i o n a l i t y  A c t ,  8 U.S.C. 1 4 8 1 ( a ) ( 4 ) ( B ) ,  read a s  f o l l o w s :  

S e c .  3 4 9 .  ( a )  From a n d  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  c h a p t e r  
a p e r s o n  who i s  a n a t i o n a l  of t h e  U n i t e d  S t a t e s  w h e t h e r  by b i r t h  or  
n a t u r a l i z a t i o n ,  s h a l l  l o se  h i s  n a t i o n a l i t y  by  -- 

( 4 )  ( A ) .  .. 
( B )  a c c e p t i n g ,  s e r v i n g  i n ,  o r  p e r f o r m i n g  t h e  d u t i e s  

of any  o f f i c e ,  p o s t ,  o r  employment u n d e r  t h e  government  
of a f o r e i g n  s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n  t h e r e o f ,  
f o r  which o f f i c e ,  p o s t ,  o r  employment a n  o a t h ,  a f f i r m a -  
t i o n ,  or d e c l a r a t i o n  o f  a l l e g i a n c e  i s  r e q u i r e d ; .  . . 

The Immigrat ion a n d  N a t i o n a l i t y  A c t  Amendments o f  1986 ,  PL 99-653, 
a p p r o v e d  NOV.  1 4 ,  1986 ,  amended s u b s e c t i o n  ( a )  of s e c t i o n  349 by i n s e r t -  
i n g  " v o l u n t a r i l y  p e r f o r m i n g  a n y  o f  t h e  f o l l o w i n g  a c t s  w i t h  t h e  i n t e n t i o n  
of  r e l i n q u i s h i n g  u n i t e d  S t a t e s  n a t i o n a l i t y :  a f t e r  " s h a l l  lose h i s  
n a t i o n a l i t y  b y " ;  a n d  amended s u b p a r a g r a p h  ( B )  of p a r a g r a p h  ( 4 )  o f  s e c t i o n  
349 ( a )  by i n s e r t i n g  " a f t e r  a t t a i n i n g  t h e  age of e i g h t e e n  y e a r s "  a f t e r  
" f o r e i g n  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  t h e r e o f " .  
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u l a r  o f f i c e  

t h i s  t i t l e ,  or  u n d e r  any  p r o v i s i o n  of c h a p t e r  I V  of t h e  N a t i o n a l i t y  A 
of 1 9 4 0 ,  a s  amended, h e  s h a l l  c e r t i f y  t h e  f a c t s  upon which such  b e l i e  
i s  based  t o  t h e  Depar tment  of S t a t e ,  i n  w r i t i n g ,  unde r  r e g u l a t i o n s  
p r e s c r i b e d  by t h e  S e c r e t a r y  of S t a t e ,  I f  t h e  r e p o r t  of  t h e  d i p l o m a t i  
o r  c o n s u l a r  o f f i c e r  i s  approved  by t h e  S e c r e t a r y  of  S t a t e ,  a copy of  
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The o f f i c e r  c e r t i f i e d  t h a t  P  a c q u i r e d  U n i t e d  S t a t e s  c i t i z e n s h i p  a t  
t s i r t h ;  t h a t  h e  o b t a i n e d  n a t u r a l i z a t i o n  i n  Canada upon h i s  own a p p l i c a t i o n ;  
a n d  c o n c l u d e d  t h a t  h e  t h e r e b y  e x p a t r i a t e d  h i m s e l f  u n d e r  t h e  p r o v i s i o n s  
of s ec t ion  3 4 9 ( a ) ( 1 )  of t h e  I N A .  The c o n s u l a r  o f f i c e r  s u b m i t t e d  t h e  
c e r t i f i c a t e  t o  t h e  D e p a r t m e n t  u n d e r  cover of a d e t a i l e d  memorandum 
e x p l a i n i n g  why h e  b e l i e v e d  t h e  Depar tment  s h o u l d  a p p r o v e  t h e  c e r t i f i c a t e .  

The D e p a r t m e n t  a g r e e d  t h a t  t h e  record s u p p o r t e d  a f i n d i n g  of loss  
of n a t i o n a l i t y ,  a n d  a c c o r d i n g l y  a p p r o v e d  t h e  c e r t i f i c a t e  on October 1 6 ,  
1 9 8 5 .  T h i s  a c t i o n  o f  t h e  Depar tment  c o n s t i t u t e s  a n  a d m i n l s t r a t i v e  
d e t e r m i n a t i o n  o f  loss of n a t i o n a l i t y  f r o m  which  a t i m e l y  and  p r o ; ? e r l y  
f i l e d  a p p e a l  may be t a k e n  t o  t h e  Board o f  A p p e l l a t e  R e v i e w .  P  
e n t e r e d  an  appeal pro  se on December 7 ,  1 9 8 5 .  -- 

P 

I1 

The s t a t u t e  p r o v i d e s  t h a t  a n a t i o n a l  of t h e  U n i t e d  S t a t e s  s h a l l  
lose  h i s  n a t i o n a l i t y  by  v o l u n t a r i l y  o b t a i n i n g  n a t u r a l i z a t i o n  i n  a 
f o r e i g n  s t a t e  upon h i s  own a p p l i c a t i o n  w i t h  t h e  i n t e n t i o n  of r e l i n -  
q u i s h i n g  U n i t e d  S t a t e s  n a t i o n a l i t y .  4 /  T h e r e  i s  n o  d i s 2 u t e  t h a t  
P  d u l y  o b t a i n e d  n a t u r a l i z a t i o n  in-Canada upon h i s  own a p p l i c a t i o n  
a n d  so b r o u g h t  h i m s e l f  w i t h i n  t h e  p u r v i e w  of t h e  s t a t u t e .  so  o u r  
f i r s t  i n q u i r y  i s  whekher P  a c t e d  v o l u n t a r i l y .  

I n  l a w  it i s  presumed  t h a t  o n e  who p e r f o r m s  a s t a t u t o r y  e x p a t r i a -  
t i n g  a c t  d o e s  so v o l u n t a r i l y ,  b u t  t h e  p r e s u m p t i o n  may b e  r e b u t t e d  upon 
a showing by a p r e p o n d e r a n c e  of  t h e  e v i d e n c e  t h a t  t h e  a c t  w a s  i n -  
v o l u n t a r y .  - 5/ 

3 /  C o n t ' d .  

c e r t i f i c a t e  s h a l l  be f o r w a r d e d  t o  t h e  A t t o r n e y  G e n e r a l ,  f o r  h i s  i n f o r -  
m a t i o n ,  a n d  t h e  d i p l o m a t i c  o r  c o n s u l a r  o f f i c e  i n  which  t h e  r e p o r t  w a s  
m a d e  s h a l l  b e  d i rec ted  t o  f o r w a r d  a copy  o f  t h e  c e r t i f i c a t e  t o  t h e  
p e r s o n  t o  whom it r e l a t e s .  

- 

4 /  S e c t i o n  3 4 9 ( a ) ( 1 )  of t h e  I m m i g r a t i o n  a n d  N a t i o n a l i t y  A c t .  T e x t  
s u p r a ,  n o t e  1. 

- 5/ S e c t i o n  3 4 9 ( c )  of t h e  I m m i g r a t i o n  a n d  N a t i o n a l i t y  A c t ,  8 U.S.C. 
1 4 8 1 ( c ) ,  reads a s  f o l l o w s :  

i s s u e  i n  a n y  a c t i o n  or  p r o c e e d i n g  commenced on  or  a f t e r  t h e  e n a c t m e n t  
of t h i s  s u b s e c t i o n  u n d e r ,  o r  by v i r t u e  o f ,  t h e  p r o v i s i o n s  of t h i s  o r  
a n y  other  A c t ,  t h e  b u r d e n  s h a l l  b e  upon t h e  p e r s o n  o r  p a r t y  c l a i m i n g  
t n a t  s u c h  loss  o c c u r r e d ,  t o  e s t a b l i s h  s u c h  c l a i m  b y  a p r e p o n d e r a n c e  o f  
t h e  e v i d e n c e .  E x c e p t  a s  o t h e r w i s e  p r o v i d e d  i n  s u b s e c t i o n  ( b ) ,  a n y  
p e r s o n  who commits or p e r f o r m s ,  o r  who h a s  committed o r  pe r fo r ined ,  a n y  
a c t  o f  e x p a t r i a t i o n  u n d e r  t h e  p r o v i s i o n s  of t h i s  or  any  o t h e r  A c t  s h a l l  
be presumed t o  h a v e  d o n e  so v o l u n t a r i l y ,  b u t  s u c h  p r e s u m p t i o n  may be 
r e b u t t e d  upon a showing ,  b y  a p r e p o n d e r a n c e  of t h e  e v i d e n c e  t h a t  t h e  
a c t  o r  a c t s  committed or  p e r f o r m e d  w e r e  n o t  done  v o l u n t a r i l y .  

Nov. 1 4 ,  1986,  r e p e a l e d  s e c t i o n  3 4 9 ( b )  b u t  d i d  n o t  r e d e s i g n a t e  s e c t i o n  

- 

( c )  Whenever t h e  loss of U n i t e d  S t a t e s  n a t i o n a l i t y  i s  p u t  i n  

The I m m i g r a t i o n  a n d  N a t i o n a l i t y  A c t  Amendments o f  1986 ,  PL 99-653, 

349 (c) . 
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On a p ? e a l  P  a l l e g e d  t h a t  : "My d e c i s i o n  t o  become a 
Canadian  c i t i z e n  w a s  m o t i v a t e d  by s t r o n g  j o b  p r e s s u r e s . "  I n  t h e  l e t t  
he  w r o t e  t o  a c o n s u l a r  o f f i c e r  on J u l y  4 ,  1985 he  s t a t e d  t h a t :  

t n e  s a m e  t i m e  a b o l i s  
u n s u c c e s s f u l l y  
USDA F o r e s t  S e r v i c  
g o i n g  i n t o  e f f ec t .  My new 
c o u l d  compete f o r  a n  Environment  Canada open ing  

w a s  a Canadian c i t i z  E a r l y  i n  1978 I was 
g r a n t e d  Canadian c i t i z e n s h i p ,  and  w a s  t r a n s f e r r e d  
i n t o  a new p o s i t i o n .  

# 

Many t i m e s  i n  t h e  l a s t  1 0  y e a r s  I have  t r i e d  f o r  
r e i n s t a t e m e n t  w i t h  t h e  U.S. C i v i l  S e r v i c e  i n  
order t o  b u i l d  upon my 1 0  y e a r s  
Government. I n  1982,  I o b t a i n e d  a p o s i t i o n  w i t h  
t h e  U . S .  Depar tment  of  Energy,  b u t  a f t e r  a l o n g  
a n d  p a i n f u l  p e r i o d  o f  p r o c r a s t i n a t i o n  d e c i d e d  it 
w a s  too l a t e  i n , l i f e  fo r  m e  t o  make a major 
change  i n  r e s e a r c h .  

ommenting on P ' s  c o n t e n t i o n  t h a t  h e  w a s  f o r c e d  t o  o b t a  
t i o n  f o r  employment r e a s o n s ,  t h e  c o n s u l a r  o f f i c e r  who hand 
b s e r v e d  i n  h i s  memorandum t o  t h e  Depar tment  of September  2 

, . . a s  D r .  P  i s  a s c i e n t i s t  i n  a v e r y  s p e c i a l i z e d  
area and  t h a t  t h e  Cilnadian government o r i g i n a l l y  
b r o u g h t  him t o  Canada as  a n  employee it would s e e m  
u n l i k e l y  t h a t  t h e y  woula dispose of him i n  a b 
c u t  w i t h o u t  c o n s i d e r i n g  him f o r  a n  a l t e r n a t i v e  
p o s i t i o n  which h e  w a s  q u a l i f i e d  f o r .  A s  h e  h a s  n o t  
p r o v i d e d  any e v i d e n c e  of p r e s s u r e  t o  n a t u r a l i z e  i n  
Canada w e  are u n a b l e  t o  s u p p l y  it t o  Depar tment  .... 

I n  s u p p o r t  of h i s  c o n t e n t i o n  t h a t  h e  w a s  f o r c e d  t o  o b t a i n  
l i z a t i o n ,   h a s  s u b m i t t e d  i n  e v i d e n c e  a l e t t e r  from D . K .  MacKay, 
C h i e f ,  S u r f a c e  Water D i v i s i o n ,  N a t i o n a l  Hydrology Research  I n s t i t u t e  
O t t a w a ,  d a t e d  F e b r u a r y  1 9 ,  1986.  MacKay w r o t e  t h a t :  ''I w a s   

 s u p e r v i s o r  [p resumably  he means o v e r a l l ,  n o t  immediate 
s u p e r v i s o r ;  see P ' s  s t a t e m e n t  above]  i n  t h e  y e a r s  1976-1980. 
Sometime i n  A p r i l  1978 it w a s  a lmost  c e r t a i n  t h a t  h e  would have  l o s t  
h i s  j o b  had  h e  n o t  a c q u i r e d  Canadian  c i t i z e n s h i p . "  To  corroborate 
h i s  c o n t e n t i o n  t h a t  h e  t r i e d  a c t i v e l y  t o  f i n d  s u i t a b l e  employment i n  
t h e  Uni ted  S t a t e s ,   h a s  s u b m i t t e d  a l e t t e r  from Dr. R i c h a r d  A. 
Sommerfeld, U.S. F o r e s t  S e r v i c e ,  d a t e d  March 5, 1 9 8 6 .  Sommerfeld, 
who d e s c r i b e s  h i m s e l f  a s  a p r o f e s s i o n a l  a s s o c i a t e  and  l o n g t i m e  
p e r s o n a l  f r i e n d  of P ,  s t a t e d  t h a t  P  e x p r e s s e d  r e l u c t a n c e  t o  
l e a v e  t h e  Un i t ed  S t a t e s  i n  1 9 7 4 ,  b u t  c o n c l u d e d  t h a t  h e  p o s i t i o n  h e  w 
o f f e r e d  i n  Canada would f u r t h e r  h i s  career. "I can  s t a t e  w i t h o u t  
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r e s e r v a t i o n , "  somrnerfe ld  c o n t i n u e d ,  " t h a t  s i n c e  h e  l e f t  t h e  U.S. h e  
h a s  b e e n  a c t i v e l y  s e e k i n g  a way t o  r e t u r n  t h a t  would be w i t h o u t  
d e t r i m e n t  t o  h i s  career a n d  f a m i l y .  I h a v e  w r i t t e n  l e t t e r s  o f  
r ecommenda t ion  f o r  him a n d  I know h e  w a s  s e c o n d  c h o i c e  on  a t  l e a s t  t w o  
o c c a s i o n s .  - 6/ 

Env i ronment  Canada h a d  h e  n o t  become a C a n a d i a n  c i t i z e n ,  a n d  t h a t  h e  
d i d  t r y  over a n  e x t e n d e d  p e r i o d  of t i m e  t o  f i n d  s u i t a b l e  employment 
i n  t h e  U n i t e d  S t a t e s .  The q u e s t i o n  ar ises ,  however ,  w h e t h e r  t h e  
c i r c u m s t a n c e s  i n  which  h e  f o u n d  h i m s e l f  a r o u n d  t h e  t i m e  o f  h i s  n a t i o n -  
a l i t y  w e r e  s u c h  t h a t ,  a s  a m a t t e r  of l a w ,  h e  c o u l d  be c o n s i d e r e d  t o  
h a v e  b e e n  forced i n t o  o b t a i n A n g  C a n a d i a n  c i t i z e n s h i p  a g a i n s t  h i s  f i x e d  4 

w i l l  a n d  i n t e n t  t o  a c t  o t h e r w i s e .  

W e  w i l l  n o t  d i s p u t e  t h a t   m i g h t  h a v e  l o s t  h i s  p o s i t i o n  w i t h  

I t  i s  s e t t l e d  t h a t  d u r e s s  vo ids  a n  e x p a t r i a t i n g  a c t .  Doreau  v .  
M a r s h a l l ,  170  F .2d  7 2 1  ( 3 r d  C i r .  1 9 4 8 ) .  C o n s i d e r i n g  t h e  i n e s t i m a b l e  
w o r t h  of U n i t e d  S t a t e s  c i t i z e n s h i p ,  t h e  c o u r t s  h a v e  i n s i s t e d ,  n o t  
s u r p r i s i n g l y ,  however ,  t h a t  a c i t i z e n  who p e r f o r m s  a s t a t u t o r y  
e x p a t r i a t i n g  a c t  a n d  a l l e g e s  t h a t  h e  w a s  forced t o  do it, m u s t  prove 
h e  so acted b e c a u s e  o f  t h e  e x t r a o r d i n a r y  c i r c u m s t a n c e s  i n  which  h e  
f o u n d  h i m s e l f .  The r u l e  w a s  l a i d  down i n  Doreau ,  s u p r a .  

... I f  b y  r e a s o n  of e x t r a o r d i n a r y  c i r c u m s t a n c e s  
a m o u n t i n g  t o  t r u e  d u r e s s ,  a n  American  n a t i o n a l  
i s  f o r c e d  i n t o  t h e  f o r m a l i t i e s  of- c i t i z e n s h i p  
of a n o t h e r  c o u n t r y ,  t h e  s i n e  q u a  non o f  
e x p a t r i a t i o n  i s  l a c k i n g .  T h e r e  i s  n o t  a u t h e n-  
t i c  abandonment  of h i s  own n a t i o n a l i t y .  H i s  
a c t ,  i f  it c a n  be c a l l e d  h i s  a c t ,  i s  i n v o l u n-  
t a r y .  H e  c a n n o t  be t r u l y  s a i d  t o  b e  m a n i f e s t -  
i n g  a n  i n t e n t i o n  of r e n o u n c i n g  h i s  c o u n t r y .  
On t h e  o t h e r  h a n d  it i s  j u s t  a s  c e r t a i n  t h a t  
t h e  f o r s a k i n g  o f  American  c i t i z e n s h i p ,  e v e n  i n  
a d i f f i c u l t  s i t u a t i o n ,  as  a m a t t e r  o f  
e x p e d i e n c y ,  w i t h  a t t e m p t e d  e x c u s e  o f  s u c h  
c o n d u c t  l a t e r  when crass m a t e r i a l  c o n s i d e r a -  
t i o n s  s u g g e s t  t h a t  c o u r s e ,  i s  n o t  d u r e s s .  
1 7 0  F .2d a t  724.  

--- 

- 6/ 
w i t h  U . S .  government  a g e n c i e s  a n d  p r i v a t e  i n s t i t u t i o n s  i n  t h e  U n i t e d  
S t a t e s  e v i d e n c i n g  a n  e f f o r t  t o  f i n d  employment i n  t h e  U n i t e d  S t a t e s .  
T h i s  c o r r e s p o n d e n c e ,  however ,  d a t e s  f r o m  mid-1978, a f t e r  h e  o b t a i n e d  
n a t u r a l i z a t i o n .  Whi le  r e l e v a n t  t o  t h e  i s s u e  of h i s  i n t e n t  t o  
r e l i n q u i s h  U n i t e d  S t a t e s  c i t i z e n s h i p ,  a s  w e  d i s c u s s  b e l o w ,  t h a t  
c o r r e s p o n d e n c e  d o e s  n o t  a p p e a r  germane t o  t h e  i s s u e  of v o l u n t a r i n e s s .  

 h a s  a l s o  s u b m i t t e d  c o p i e s  o f  c o r r e s p o n d e n c e  h e  c o n d u c t e d  



Economic  d u r e s s  a v o i d s  t n e  e f f e c t  of e x p a t r i a t i n g  c o n d u c t .  
I n s o g n a  v .  D u l l e s ,  1 1 6  F .Supp  473 ( D . D . C .  1 9 5 3 ) .  I n  I n s o g n a  a d u a l  
c i t i z e n  of I t a l y  a n d  t h e  U n i t e d  S t a t e s  a c c e p t e d  employmen t  i n  ~ t a l y  
i n  o rder ,  a s  t h e  D i s t r i c t  C o u r t  h e l d ,  " t o  s u b s i s t . "  Under  s u c h  c i r -  
c u m s t a n c e s ,  t h e  c o u r t  h e l d ,  t h e  a c c e p t a n c e  o f  employmen t  " . . . w a s  t h e  
r e s u l t  o f  a c t u a l  d u r e s s  w h i c h  overcame h e r  n a t u r a l  t e n d e n c y  t o  p r o t e c  
h e r  b i r t h r i g h t - . . S e l f - p r e s e r v a t i o n  h a s  l o n g  b e e n  r e c o g n i z e d  a s  t h e  
f i r s t  l a w  o f  n a t u r e . "  1 1 6  F .  S u p p .  a t  4 7 4  a n d  475 .  

I n  -- S t i p a  v .  D u l l e s ,  233 F . 2 d  5 5 1  (3rd C i r .  1 9 5 6 )  t h e  p e t i t i o n e r  
t e s t i f i e d  t h a t  h e  f a c e d  d i r e  e c o n o m i c  p l i g h t  a n d  i n a b i l i t y  t o  f i n d  
employmen t  i n  t h e  e c o n o m i c  c h a o s  o f  post-war I t a l y .  
h e l d  t h a t  t h e  D i s t r i c t  C o u r t  h a d  e r r e d  i n  f i n d i n g  a g a i n s t  p e t i t i o n e r  
a n d  t h a t  h e  h a d  i n d e e d  b e e n , , s u b j e c t e d  t o  e c o n o m i c  d u r e s s .  

T h i r t y  y e a r s  a f t e r  I n s o g n a  and  S t i p a ,  t h e  N i n t h  C i r c u i t  e x a m i n e d  
t h e  i s s u e  o f  e c o n o m i c  d u r e s s  i n  R i c h a r d s  v ,  S e c r e t a r y  of -- S t a t e ,  752 
F . 2 d  1 4 1 3  ( 9 t h  C i r .  1 9 8 5 ) .  P e t i t i o n e r  R i c h a r d s  a r g u e d  t h a t  h i s  n a t u r  
l i z a t i o n  i n  Canada  w a s  n o t  v o l u n t a r y  b e c a u s e  h e  w a s  u n d e r  e c o n o m i c  
d u r e s s  when h e  o b t a i n e d  C a n a d i a n  c i t i z e n s h i p ;  h e  w a s  t e a c h i n g  s c h o o l  
when h e  decided t o  a c c e p t  a j o b  i n  t h e  Boy S c o u t s ,  a p o s i t i o n  r e q u i r i  
C a n a d i a n  c i t i z e n s h i p .  The C i r c u i t  C o u r t  a g r e e d  w i t h  R i c h a r d s  t h a t  a n  
e x p a t r i a t i n g  a c t  p e r f o r m e d  u n d e r  e c o n o m i c  d u r e s s  c a n n o t  be s a i d  t o  h a  
b e e n  v o l u n t a r y r  c i t i n g  L_- I n s o g n a  a n d  S t i p a ,  -- s u p r a .  The c o u r t  t h e n  s a i d  

The C i r c u i t  C o u r  

... C o n d i t i o n s  o f  e c o n o m i c  d u r e s s ,  h o w e v e r ,  h a v e  
S e e n  f o u n d  u n d e r  c i r c u m s t a n c e s  f a r  d i f f e r e n t  
f r o m  t h o s e  p r e v a i l i n g  h e r e .  I n  _-- I n s o g n a  v .  
D u l l e s  f o r  i n s t a n c e ,  t h e  e x p a t r i a t i n g  a c t  w a s  
p e r f o r m e d  t o  o b t a i n  money n e c e s s a r y  ' i n  o r d e r  
t o  l i v e . '  1 1 5  F .  S u p p .  a t  4 7 5 .  I n  S t i p a  v .  
D u l i e s ,  t h e  a l l e g e d  e x p a t r i a t e  f a c e d- ' d i r e  
e c o n o m i c  p l i g h t  a n d  i n a b i l i t y  t o  o b t a i n  
e m p l o y m e n t .  ' 233 F . 2 d  a t  5 5 6 .  A l t h o u g h  w e  
d o  n o t  decide t h a t  e c o n o m i c  d u r e s s  e x i s t s  
o n l y  u n d e r  s u c h  e x t r e m e  c i r c u m s t a n c e s ,  w e  do 
t h i n k  t h a t ,  a t  t h e  l e a s t ,  s o m e  d e g r e e  of 
h a r d s h i p  m u s t  be shown.  The  d i s t r i c t  c o u r t  
i n  t h i s  case f o u n d  t h a t  R i c h a r d s  w a s  u n d e r  n o  
h a r d s h i p  of a n y  k i n d  when h e  e x e c u t e d  t h e  
d o c u m e n t s  c o n t a i n i n g  t h e  r e n u n c i a t i o n  o f  U n i t e d  
S t a t e s  c i t i z e n s h i p .  

R i c h a r d s  s h o u l d  n o t ,  i n  o u r  o p i n i o n ,  b e  r ead  a s  s e t t i n g  a new, 
l ess  r i g o r o u s  s t a n d a r d  o f  p r o o f  o f  e c o n o m i c  d u r e s s .  I n  d e c i d i n g  t h e  
case,  t h e  N i n t h  C i r c u i t  m e r e l y  h e l d  t h a t  a t  a minimum s o m e  d e g r e e  o f  
h a r d s h i p  m u s t  be shown t o  d e m o n s t r a t e  e c o n o m i c  d u r e s s .  The N i n t h  
C i r c u i t  w a s  r e q u i r e d  t o  d e t e r m i n e  o n l y  w h e t h e r  t h e  d i s t r i c t  c o u r t  
erred i n  f i n d i n g  t h a t  R i c h a r d s  h a d  n o t  b e e n  s u b j e c t e d  t o  a n y  e c o n o x i c  
p r e s s u r e s  when h e  o b t a i n e d  C a n a d i a n  c i t i z e n s h i p .  T h e r e  w a s  n o  n e e d  f 
t h e  A p p e a l s  C o u r t  t o  e s t a b l i s h  a n y  o t h e r  s t a n d a r d  a g a i n s t  w h i c h  t o  
m e a s u r e  e c o n o m i c  d u r e s s  when it f o u n d  t h a t  t h e  d i s t r i c t  c o u r t  h a d  n o t  
e r red  i n  h o l d i n g  t h e r e  w a s  n o  e v i d e n c e  R i c h a r d s  h a d  b e e n  s u b j e c t  t o  
c o e r c i o n  a r i s i n g  f r o m  h i s  e c o n o m i c  c i r c u m s t a n c e s .  
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:4easured  a g a i n s t  the s t a n d a r d s  of I n s o g n a ,  S t i p a  a n d  Doreau ' s  --- s i t u a t i o n  c o u l d  n o t  b e  d e s c r i b e d  as e x t r a o r d i n a r y  or  u n i q u e .  Even
weighed  a g a i n s t  a l e s s  r i g o r o u s  norm, h i s  c i r c u m s t a n c e s  do n o t  a p p e a r  
t o  u s  t o  h a v e  b e e n  s u c h  t h a t  h e  had  no  p r a c t i c a l  a l t e r n a t i v e  t o  becoming 
a C a n a d i a n  c i t i z e n .  H e  may, a s  t h e  l e t t e r  f r o m  D r .  S o m e r f e l d  a t t e s t s ,  
have  e x p l o r e d  a l t e r n a t i v e s  t o  o b t a i n i n g  n a t u r a l i z a t i o n  w i t h o u t  s u c c e s s ,  

u t  h e  h a s  n o t  shown t h a t  h e  c o u l d  n o t  h a v e  f o u n d  a n y  employment i n  t h e  
n i t e d  S t a t e s  or  Canada t h a t  would  n o t  h a v e  r e q u i r e d  r i s k i n g  U n i t e d  

S t a t e s  c i t i z e n s h i p  w h i l e  e n a b l i n g  him t o  p r o v i d e  f o r  h i m s e l f  a n d  h i s  
f a m i l y .  I t  i s  d i f f i c u l t  t o  b e l i e v e  t h a t  w i t h  h i s  e d u c a t i o n  a n d  

x p e r i e n c e  h e  c o u l d  n o t  h a v e  managed t o  make e n d s  m e e t  s h o r t  of o b t a i n -  
i n g  f o r e i g n  n a t u r a l i z a t i o n .  F i n d i n g  it d i f f i c u l t  t o  re ina in  i n  or  
o b t a i n  i d e a l  employment,  e x c e p t  by p u t t i n g  U n i t e d  S t a t e s  c i t i z e n s h i p  a t  
] e o p a r d y , c a n n o t ,  a s  a mat te r  of l a w ,  b e  c o n s i d e r e d  t o  be d u r e s s .  

 t h u s  h a d  c h o i c e s ;  h e  h a s  n o t  p r o v e d  h e  had none.  ~ n v o l u n -  
t a r i n e s s  i m p l i e s  a b s e n c e  of  echo ice ,  b u t  t h e  o p p o r t u n i t y  t o  make a 4 

p e r s o n a l  c h o i c e  i s  t h e  e s s e n c e  of v o l u n t a r i n e s s .  J o l l e y  v .  I m m i g r a t i o n  
and  N a t u r a l i z a t i o n  S e r v i c e ,  4 4 1  F.2d 1 2 4 5 ,  1250 ( 5 t h i . r .  1 9 7 1 ) .  On 
t h e  f a c t s  p r e s e n t e d  P  h a s  n o t  proved, a s  h e  m u s t  do t o  overcome 
t h e  l ega l  p r e s u m p t i o n  o f  v o l u n t a r i n e s s ,  t h a t  h e  had  no  c h o i c e  a n d  t h u s  
w a s  f o r c e d  t o  a p p l y  f o r  C a n a d i a n  c i t i z e n s h i p .  W e  t h e r e f o r e  c o n c l u d e  
t h a t  h i s  n a t u r a l i z a t i o n  i n  Canada w a s  v o l u n t a r y .  

I11 

Even t h o u g h  w e  h a v e  c o n c l u d e d  t h a t  a p p e l l a n t  v o l u n t a r i l y  o b t a i n e d  
n a t u r a l i z a t i o n  i n  C a n a d a ,  " t h e  q u e s t i o n  r e m a i n s  w h e t h e r  on  a l l  t h e  
e v i d e n c e  t h e  Government  h a s  s a t i s f i e d  i t s  b u r d e n  of p r o o f  t h a t  t h e  
e x p a t r i a t i n g  a c t  w a s  p e r f o r m e d  w i t h  t h e  n e c e s s a r y  i n t e n t  t o  r e l i n q u i s h  
c i t i z e n s h i p , "  as t h e  Supreme C o u r t  s a i d  i n  Vance v .  T e r r a z a s ,  4 4 4  u.S. 
252, 2 7 0  ( 1 9 8 0 ) .  Under t h e  s t a t u t e ,  7 /  t h e  g o v e r n m e n t  bears  t h e  
b u r d e n  of p r o v i n g  i n t e n t  a n d  m u s t  d o  so by a p r e p o n d e r a n c e  of t h e  
e v i d e n c e .  4 4 4  U . S .  2 6 7 .  I n t e n t  may be e x p r e s s e d  i n  w o r d s  or  f o u n d  
a s  a f a i r  i n f e r e n c e  f rom p r o v e n  c o n d u c t .  I d .  a t  2 6 0 .  The i n t e n t  t h e  
government  m u s t  p r o v e  i s  t h e  p a r t y ' s  i n t e n y - a t  t h e  t i m e  t h e  e x p a t r i a t i n g  
a c t  w a s  d o n e .  T e r r a z a s  v .  Haig, 653 F .2d  285, 287 ( 7 t h  C i r .  1 9 8 1 ) .  
Thus, e v i d e n c e  c o n t e m p o r a r y  w i t h  t h e  proscribed a c t  i s ,  of  c o u r s e ,  t h e  
most  p r o b a t i v e  of t h e  i s s u e  of a p a r t y ' s  i n t e n t .  

__.__ 

I n   case t h e  o n l y  e v i d e n c e ,  beyond h i s  o b t a i n i n g  n a t u r a l i -  
z a t i o n  a n d  s w e a r i n g  a c o n c o m i t a n t  o a t h  of a l l e g i a n c e ,  i s  t h e  f a c t  t h a t  
s h o r t l y  b e f o r e  h e  w a s  g r a n t e d  C a n a d i a n  c i t i z e n s h i p  h e  a p p l i e d  t o  h a v e  
h i s  U n i t e d  s t a t e s  p a s s p o r t  e x t e n d e d  t o  f u l l  v a l i d i t y .  N a t u r a l i z a t i o n ,  
l i k e  t h e  o t h e r  e n u m e r a t e d  s t a t u t o r y  e x p a t r i a t i n g  a c t s ,  may be h i g h l y  
p e r s u a s i v e ,  b u t  i s  n o t  c o n c l u s i v e ,  e v i d e n c e  of a n  i n t e n t  t o  r e l i n q u i s h  
U n i t e d  S t a t e s  c i t i z e n s h i p .  V a n c e  v .  T e r r a z a s ,  s u p r a ,  a t  261,  c i t i n g  
Nish ikawa  v .  D u l l e s ,  356 U . S .  129 ,  139 ( 1 9 5 8 )  ( B l a c k ,  J. c o n c u r r i n g . )  
S i m i l a r l y ,  making a n  o a t h  of a l l e g i a n c e  t o  a f o r e i g n  s o v e r e i g n  or  s t a t e ,  
w h i l e  a l o n e  i n s u f f i c i e n t  t o  p r o v e  i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p ,  
a l s o  p r o v i d e s  s u b s t a n t i a l  e v i d e n c e  of i n t e n t .  _-  King v .  Rogers,  463 
F.2d 1188 ,  1189 ( 9 t h  C i r .  1 9 7 2 ) .  H o w e v e r ,  a n  o a t h  of a l l e g i a n c e  t h a t  
c o n t a i n s  o n l y  a n  e x p r e s s  a f f i r m a t i o n  of l o y a l t y  t o  t h e  c o u n t r y  whose 

_. 7/  S e c t i o n  3 4 9 ( c )  o f  t h e  I m m i g r a t i o n  a n d  N a t i o n a l i t y  A c t .  T e x t  
s u p r a ,  n o t e  4 .  
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c i t i z e n s h i p  i s  b e i n g  s o u g h t  l eaves  "ambiguous  t h e  i n t e n t  of t h e  u t t e r t  
r e g a r d i n g  h i s  p r e s e n t  n a t i o n a l i t y . "  R i c h a r d s  v .  S e c r e t a r y  o f  S t a t e ,  
CV80-4150, memorandum o p i n i o n ,  ( C . D . C a 1 .  1 9 8 0 )  a t  5 .  A p p l y i n g  f o r  
e x t e n s i o n  o f  h i s  p a s s p o r t  t o  f u l l  v a l i d i t y  j u s t  two months  b e f o r e  h e  
w a s  g r a n t e d  Canad ian  c i t i z e n s h i s  i s  on  i t s  f a c e  t h e  a c t  o f  someone whc 
c o n s i d e r s  h i m s e l f  a U n i t e d  S t a t e s  c i t i z e n  a n d  i n t e n d s  t o  r e m a i n  o n e .  
The D e p a r t m e n t ,  however ,  a r g u e s  t h a t  P ' s  a p p l i c a t i o n  s h o u l d  n o t  bE 
i n t e r p r e t e d  a s  e v i d e n c e  of a n  i n t e n t  t o  r e t a i n  U n i t e d  S t a t e s  c i t i z e n -  
s h i p ,  m a i n t a i n i n g  t h a t :  

I n  1 9 7 6  when M r .   p a s s p o r t  w a s  l i m i t e d  
b e c a u s e  t h e r e  w a s  a p o s s i b i l i t y  t h a t  h e  had l o s t  
h i s  U.S. c i t i z e n s h i p ,  h e  d i d  n o t h i n g  t o  r e c t i f y  
t h e  s i t u a t i o n  u n t i l  1 9 7 8  when h e  n e e d e d  a new 
p a s s p o r t .  A t  t h e  t i m e  of h i s  a p p l i c a t i o n  f o r  
a p a s s p o r t  i n  1 9 7 6  h e  s t a t e d  i n  t h e  q u e s t i o n n a i r e  
p r e p a r e d  on A p r i l  2 7 ,  1 9 7 6 ,  ' I  m a i n t a i n  
a l l e g i a n c e  t o  t h e  U.S.A., p r o v i d i i n g  it does n o t  
c o n f l i c t  w i t h  my p r e s e n t  job  a l l e g a n c e  [ s i c ]  t o  
t h e  C a n a d i a n  G o v e r n m e n t . '  (Emphas i s  a d d e d . )  
A p p e l l a n t ' s  a t t i t u d e  a p p e a r e d  t o  b e  t h a t  h e  
would m a i n t a i n  h i s  c i t i z e n s h i p  a s  l o n g  a s  i t  w a s  
c o n v e n i e n t  . 
 p o i n t e d  o u t  i n  h i s  r e p l y  t o  t h e  D e p a r t m e n t ' s  b r i e f  t h a t  hc. 

c o u l d  h a v e  a l l o w e d  h i s  p a s s p o r t  t o  e x p i r e ,  s u g g e s t i n g  t h a t  h e  d i d  n o t  
d o  s o  b e c a u s e  it w a s  i m p o r t a n t  t o  him t o  be d o c u n e n t e d  a s  a U n i t e d  
S t a t e s  c i t i z e n .  S i n c e  he  knew h e  w o u l d  s h o r t l y  be g r a n t e d  C a n a d i a n  
c i t i z e n s h i p  a n d  would t h e n  b e  e l i g i b l e  t o  o b t a i n  a C a n a d i a n  p a s s p o r t ,  
o n e  m i g h t  a r g u e  t h a t  h a d  h e  i n t e n d e d  t o  r e l i n q u i s h  U n i t e d  S t a t e s  
c i t i z e n s h i p  h e  would  h a v e  documented  h i m s e l f  s o l e l y  a s  a C a n a d i a n .  
With r e s p e c t  t o  t h e  i n f e r e n c e s  t h e  D e p a r t m e n t  d r a w s  f r o m  h i s  1 9 7 6  
s t a t e m e n t  r e g a r d i n g  a l l e g i a n c e ,   commented t h a t :  

I r e c a l l  my c o n f u s i o n  o v e r  t h e  a l l e g i a n c e  q u e s t i o n ,  
a n d  I w a s  p e r p l e x e d  how I c o u l d  g i v e  a n  a n s w e r  
which r e c o n c i l e d  my a l l e g i a n c e  t o  t h e  USA w i t h  t h e  
s t a t e m e n t  t h a t  I w a s  u n d e r  a 1 9 7 4  o a t h  t o  serve 
Canada.  I n  a n y  case,  b e c a u s e  o f  t h e  s p e c i a l i z e d  
n a t u r e  of my r e s e a r c h  I d i d  n o t  e x p e c t  t h a t  
" c o n f l i c t "  t o  d e v e l o p .  

W e  a re  n o t  p e r s u a d e d  t h a t   s t a t e m e n t  t w o  y e a r s  b e f o r e  he 
a p p l i e d  f o r  an  e x t e n s i o n  of his p z s s p o r t  v i t i a t e s  t h e  s i g n i f i c a n c e  of 
t h a t  a c t ,  A t  w o r s t  t h e  s t a t e m e n t  m i g h t  b e  r e g a r d e d  a s  a n  e q u i v o c a l  
o r  unguarded r e m a r k .  

c i e n t  t o  s u p p o r t  e i t h e r  a f i n d i n g  t h a t  P  i n t e n d e d . t o  r e l i n q u i s h  
c i t i z e n s h i p  o r  i n t e n d e d  t o  r e t a i n  i t .  We mus t  t h e r e f o r e  p u r s u e  o u r  
i n y u i r y  i n t o  h i s  i n t e n t  i n  1978 b y  e x a m i n i n g  t h e  c i r c u m s t a n t i a l  

On b a l a n c e ,  t h e  c o n t e m p o r a r y  e v i d e n c e  i n  t i r i s  c a s e  i s  i n s u f f i -  
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e v i d e n c e  i n  t h e  case -  A s  t h e  c o u r t  s t a t e d  i n  T e r r a z a s  v .  H a i g ,  
6 5 3  F . 2 d  a t  2 8 8 :  "Of c o u r s e ,  a p a r t y ' s  s p e c i f i c  i n t e n t  t o  r e l i n q u i s n  
his c i t i z e n s h i p  r a r e l y  w i l l  b e  e s t a b l i s h e d  by d i r e c t  e v i d e n c e .  But ,  
c i r c u m s t a n t i a l  e v i d e n c e  s u r r o u n d i n g  t h e  commiss ion  o f  a v o l u n t a r y  a c t  
o f  e x p a t r i a t i o n  may e s t a b l i s h  t h e  r e q u i s i t e  i n t e n t  t o  r e l i n q u i s h  
c i t i z e n s h i p . "  I n  o t h e r  w o r d s ,  a p a r t y ' s  words a n d  c o n d u c t  a t  t i m e s  
o t h e r  t h a n  t h e  t i m e  t h e  e x p a t r i a t i n g  a c t  w a s  done  may s h e d  l i g h t  on 
h i s  s t a t e  o f  mind a t  t h e  r e l e v a n t  moment. 

I n  t h e  main ,  t h e  D e p a r t m e n t ' s  case t h a t   i n t e n u e d  t o  
abandon  h i s  u n i t e d  S t a t e s  c i t i z e n s h i p  i n  1978 i s  b a s e d  on t h e  f o l l o w i n g  
p r o p o s i t i o n :  

An o v e r a l l  a t t i t u d e  a n d  b e h a v i o r  o f t e n  r e f l e c t s  a n  
i n d i v i d u a l ' s  d i s i n t e r e s t  a n d  l a c k  of c o n c e r n  i n  
h i s  o r  h e r  U.S. c i t i z e n s h i p  a n d  p e r m i t s  a n  
i n f e r e n c e  of  a n  i n t e n t  t o  r e l i n q u i s h  U . S .  c i t i z e n -  
sh i ;? .  

M r .   c o n t e n d s  t h a t  h e  n e v e r  i n t e n d e d  t o  
r e l i n q u i s h  h i s  1J..S. c i t i z e n s h i p  when h e  n a t u r a l i z e d  
a s  a C a n a d i a n  c i t i z e n .  It. i s  t h e  D e p a r t m e n t ' s  
p o s i t i o n  t h a t  A p p e l l a n t ' s  i n t e n t  c a n  b e  c l e a r l y  
detected f r o m  h i s  b e h a v i 0 . r  b e f o r e  a n d  a f t e r  h i s  
n a t u r a l i z a t i o n .  

? e r l a ' s  c o n d u c t  f r o m  1 9 7 4  when h e  a r r i v e d  i n  Canada u p  t o  1978 
when he  o b t a i n e d  n a t u r a l i z a t i o n  d e m o n s t r a b l y  i s  n o t  t h a t  of a p e r s o n  
who i n t e n d s  t o  t r a n s f e r  h i s  a l l e g i a n c e  f r o m  t h e  U n i t e d  S t a t e s  t o  
Canada .  

The f a c t  t h a t   t o o k  employment w i t h  a C a n a d i a n  government  
a g e n c y  c e r t a i n l y  i s  n o t  p r o b a t i v e  of  a n  i n t e n t  t o  t r a n s f e r  h i s  
a l l e g i a n c e  t o  Canada,  a s  t h e  D e p a r t m e n t  acknowledged  i n  1 9 7 7 .  
R e g i s t e r i n g  h i s  s o n  a n d  a p 2 l y i n g  f o r  a p a s s p o r t  i n  1976  a re  
i n d i s p u t a b l y  t h e  a c t s  of a p e r s o n  who c o n s i d e r s  h i m s e l f  t o  b e  a u n i t e d  
S t a t e s  c i t i z e n  a n d  who i n t e n d s  t o  r e m a i n  o n e .  A s  t o  t h e  s o m e w h a t  
c o m p r o m i s i n g  s t a t e m e n t  h e  m a d e  i n  t h e  c i t i z e n s h i p  q u e s t i o n n a i r e  h e  
completed i n  1976  a b o u t  h i s  a l l e g i a n c e  t o  t h e  U n i t e d  S t a t e s  a n d  
Canada,  w e  h a v e  a l r e a d y  i a d i c a t e d  t h a t  w e  d o  n o t  b e l i e v e  t h a t  i t  i s  of 
m a j o r  s i g n i f i c a n c e .  

 p o s t - n a t u r a l i z a t i o n  c o n d u c t  i s  s u s c e p t i b l e  o f  s l i g h t l y  
m o r e  rnixea i n f e r e n c e s .  H e  a p p l i e d  f o r  a C a n a d i a n  p a s s p o r t  a n d  u s e d  it 
t o  t r a v e l  on C a n a d i a n  g o v e r n m e n t  b u s i n e s s  a n d  l a t e r  u s e d  a Canad ian  
t o u r i s t  p a s s p o r t  f o r  a p e r s o n a l  t r i p  t o  t h e  USSR. W h i l e  i t  n a y  be 
i n c o n s i s t e n t  w i t h  U n i t e d  s t a t e s  c i t i z e n s h i p  t o  u s e  a f o r e i g n  p a s s p o r t ,  
h e  w a s  a f t e r  a l l  r e p r e s e n t i n g  t h e  C a n a d i a n  g o v e r n m e n t .  So i t  w a s  
c o n s i s t e n t  w i t h  h i s  s t a t u s  i n  Canada t o  u s e  a C a n a d i a n  p a s s p o r t ,  a n d  
i n  t h e  c i r c u m s t a n c e s  p o s s i b l y  m o r e  c o n v e n i e n t  t h a n  u s i n g  a U n i t e d  
S t a t e s  p a s s p o r t .  N o t e  t h a t  h e  a l l e g e s  h e  d i d  n o t  u s e  a C a n a d i a n  
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p a s s p o r t  t o  e n t e r  t h e  Uni ted  S t a t e s .  H e  a s s e r t e d  i n  r e s p o n s e  t o  t h e  
Board 's  i n q u i r i e  a t :  

r t  

s t a tes  c i t i z e n  
i e s  I would s o m e -  

t a t e s  p a s s p o r t ,  
and  I would answer y e s .  S o m e t i m e s  I would be  
a s k e d  t o  show t h e  p a s s p o r t ,  and  I would comply. 

The  f o r e g o i n g  s t a t e m e n t  s t a n d s  a d i c t e d  by t h e  record. 

 h a s  s u b m i t t e d  e v f d  1978 t o  e a r l y  1985 h 
endeavored  t o  i n d  s u i t a b l e  e 
a p p l i c a t i o n s  m a d e  f o r  f e d e r a l  e m  

a t  he  w a s  a Uni ted  S t a t e s  
r e t u r n  h e  f i l e d  i n  May 1 t h a t  h e  w a s  

Un i t ed  S t a t e s  c i t i z e n .  I n  t h e  c i r c  been t o  h i  

e i n  Vancouv 
he  migh t  have  l o s t  n i t e d  S t a t e  b r i e f ,  w e  hav  
grounds  t o  q u e s t i o n  t h e  s p o n t a n e i t y  of  P e r l a ' s  a s  i o n s  t h a t  he  w 
Un i t ed  S t a t e s  c i t i z e n .  

r  moved t o  Canada h e  
s s i o n a l  t i e s  t o  t h e  Un 
p i n  p r o f e s s i o n a l  o r g a  
i f i c  b o d i e s  i n  t h e  Uni ted  
seconda ry  t e a c h i n g  c e r t i f i c a t e .  

s even  y e a r s  e l a p s e d  between h i s  n a t u r a l i z a t i o n  and h i s  198 
v i s i t  t o  t h e  C o n s u l a t e  t o  c l a r i f y  h i s  c i t i z e n s h i p  s t a t u  
r a i s e s  a q u e s t i o n  a b o u t  h i s  p r o f e s s e d  l a c k  of i n t e n t  t o  
Un i t ed  S t a t e s  c i t i z e n s h i p .  The ma t t e r  w a s  d i s c u s s e d  wh 
i n t e r v i e w e d  i n  J a n u a r y  1985 a t  t h e  C o n s u l a t e  j u s t  b e f o r e  he  f i l e d  h i  
a p p e a l .  According t o  t h e  r e c o r d  made by t h e  c o n s u l a r  o f f i c e r  t o  who 
h e  spoke:  

. . . s a i d  h e  d i d  n o t  c o n t a c t  t h i s  o f f i c e  f o r  
seven  y e a r s  a f t e r  h a v i n g  n a t u r a l i z e d  p r e c i s e l y  
because  h e  was a f r a i d  t h a t  t h e  r e s u l t  would be  
t h e  loss  o f  h i s  c i t i z e n s h i p .  H e  asked t h a t  t h e  

- 8/  
r e sponded  t o  a q u e s t i o n  a b o u t  h i s  c i t i z e n s h i p  s t a t u s  w i t h  t h e  follo 
i n g  answer:  

Fo r  example,  i n  an a p p l i c a t i o n  h e  comple t ed  i n  October  1 9 8 1  h e  

18. Are yau a c i t i zen  of a foreign country? ( I f  YES, list country YES 
of your ci t izenship i n  i t e m  23 b e l o w . )  (If you hold dual - /7 
cit izenship i n  the United S ta tes  and any other country you 
should answer t h i s  question "NO." ) 

wvr05
Rectangle
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l a c k  o f  c o n t a c t  h e  e n t e r e d  a s  e v i d e n c e  t h a t  h e  
d i d  n o t  i n t e n d  t o  g i v e  up  h i s  c i t i z e n s h i p  b u t  
i n s t e a d  w i s h e d  t o  k e e p  i t .  Conoff  p o i n t e d  o u t  
t h a t  a b a n d o n i n g  c o n t a c t s  w i t h  t h e  C o n s u l a t e  
m i g h t  a l s o  b e  c o n s t r u e d  a s  e v i d e n c e  t h a t  h e  no  
l o n g e r  w a s  i n t e r e s t e d  i n  h i s  U.S. c i t i z e n s h i p .  
Conoff  a s k e d  why h e  h a d  n o t  c o n t a c t e d  u s  now. 
H e  s t a t e d  t h a t  h e  h a d  come t o  the  o f f i c e  a t  t h i s  
t i m e  a s  h e  now w a n t s  t o  r e t u r n  t o  t h e  U n i t e d  
S t a t e s  t o  r e s i d e .  Conoff  a s k e d  w h e t h e r ,  i f  h e  
h a d  n o t  p l a n n e d  t o  r e t u r n  t o  t h e  U.S. f o r  
a n o t h e r  t e n  y e a r s ,  h e  would h a v e  c o n t i n u e d  t o  
a v o i d  c o n t a c t s ,  and  h e  r e p l i e d  i n  t h e  a f f i r m a t i v e .  

 on  t h e  o t h e r  h a n d  h a s  a r g u e d  t h a t  a b s e n c e  o f  c o n t a c t  s h o u l d  
o t  be c o n s t r u e d  a s  i n d i f f e r e n c e  t o  r e m a i n i n g  a n  American  c i t i z e n .  4 

"'The Depar tment  s u g g e s t s , "  h e  w r o t e  i n  h i s  r e p l y  t o  t h e  D e p a r t m e n t ' s  b r i e f ,  

... t h a t  I h a d  a ' d i s i n t e r e s t  a n d  l a c k  of  c o n c e r n '  a b o u t  
my c i t i z e n s h i p ,  t h e n  r e p o r t s  t h a t  I w a s  'afraid'  I would 
lose my c i t i z e n s h i p .  I t h o u g h t  a n d  w o r r i e d  a b o u t  my 
c i t i z e n s h i p  b e t w e e n  1978 a n d  J u l y  2 ,  1985 ,  when I 
decided t o  make t h e  t r i p  t o  t h e  C o n s u l a t e .  Some s t a t e -  
m e n t s  i n  t h e  D e p a r t m e n t ' s  b r i e f  are m i s l e a d i n g .  I m a d e  
t h e  J u l y  2 ,  1 9 8 5  t r i p  ( w i t h o u t  my w i f e )  t o  i n f o r m  t h e  
C o n s u l a t e  t h a t  I w a s  n a t u r a l i z e d  i n  Canada i n  1 9 7 8 ,  and 
t h a t  I w a n t e d  advice  on  hox I c o u l d  r e t a i n  my c i t i -  
z e n s h i p .  A l t h o u g h  my f a m i l y  w i s h e s  t o  r e t u r n  even-  
t u a l l y  t o  t h e  USA, t h a t  wcls  n o t  t h e  p u r p o s e  of my t r i p .  

A s  t h e  c o n s u l a r  o f f i c e r  observed,  a v o i d a n c e  o f  c o n t a c t  w i t h  
.the U n i t e d  S t a t e s  o f f i c i a l s  f o r  a number of y e a r s  c o u l d  be i n t e r p r e t e d  as  
l a c k  of i n t e r e s t  i n  U n i t e d  S t a t e s  c i t i z e n s h i p .  But  i s  i t  n o t  j u s t  a s  
p l a u s i b l e  t o  i n f e r  t h a t  l a c k  of c o n t a c t  w a s  t h e  r e s u l t  of  s i m u l-  
t a n e o u s l y  f e a r i n g  h e  ; n i g h t  h a v e  l o s t  h i s  c i t i z e n s h i p  w h i l e  h o p i n g  h e  h a d  
riot w i t h o u t  b e i n g  able t o  b r i n g  h i m s e l f  t o  g e t  t h e  f a c t s  e a r l i e r .  I n  a n y  
e v e n t  w e  do n o t  c o n s i d e r  t h a t  a v o i d i n g  t h e  C o n s u l a t e  o u t w e i g h s  o t h e r  
i j o s i t i v e  f a c t o r s  i n  ' s  f a c t o r .  T h e r e  i s ,  however ,  o n e  f i n a l  n e g a t i v e  
f a c t o r  which  w e  m u s t  c o n s i d e r .  

When P  v i s i t e d  t h e  C o n s u l a t e  i n  J u l y  1985  h e  c o m p l e t e d  a f o r m  
f o r  determining U n i t e d  S t a t e s  c i t i z e n s h i p .  I n  it h e  g a v e  t h i s  r e s p o n s e  
t o  t h e  f o l l o w i n g  q u e s t i o n :  

1 4 .  D i d  you knm t h a t  by performing t h e  act described i n  t i m e  7 
[obtaining foreign natura l iza t ion]  you might lose U.S. 
c i t izenship?  Explain your answer. 
Y e s ,  bu t  a t  the  time it seaned I d i d n ' t  have a choice. 

D o  t h e s e  words b e s p e a k  a n  i n t e n t  i n  1978 t o  r e l i n q u i s h  U n i t e d  
S t a t e s  c i t i z e n s h i p ?  O b v i o u s l y ,  i t  c o u l d  be a r g u e d  t h a t  t h e y  are  a n  
a d m i s s i o n  t h a t   w a s  aware h e  m i g h t  lose h i s  c i t i z e n s h i p  y e t  
p r o c e e d e d  i n  t h e  face of t h a t  knowledge t o  o b t a i n  C a n a d i a n  c i t i z e n s h i p ,  
t h u s  m a n i f e s t i n g  a w i l l  a n d  p u r p o s e  t o  f o r f e i t  h i s  U n i t e d  S t a t e s  
c i t i z e n s h i p .  But ,  w e  t h i n k ,  it would  b e  n o  less r e a s o n a b l e  t o  c o n s t r u e  
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 s t a t e m e n t  as s i g n i f y i n g  s i m p l y  t h a t  h e  knew he  
prob lem b u t  n e c e s s a r i l  
i n t e n d i n g  t h  

s e n t  t o  d i  
c o n s u l a r  p o s t s  r e g a r d i n g  t h e  p r o c  
c a s e s  i n  l i g h t  of t h e  Suprem T e r r a z a s ,  
s u p r a .  C i r c u l a r  Airgram, A- 
s e v e r a l  examples  t o  i l l u s t r a  

A- 1767 a t  9 .  

Although P  h a s  l i v e d  i n  Canada 
c redib le  e v i d e n c e  t h a t  he  endeavored  d u r i  
c l o s e  a s s o c i a t i o n s  w i t h  t h e  Un i t ed  S t a t e s  
p r o f e s s i o n a l  l e v e l .  D e s p i t e  s o m e  e q u i v o c a l  s t a t e m e n t s  and a c t i o n s ,  he 
h a s  shown t h a t  h e  c o n s i s t e n t l y  h e l d  h i m s e l f  o u t  a f t e r  n a t u r a l i z a t i o n  
as a Un i t ed  S t a t e s  c i t i z e n ,  i n  p a r t i c u l a r  t o  p r i v a t e  i n s t i t u t i o n s  i n  
t h e  Un i t ed  S t a t e s  and U.S. a g e n c i e s  t o  which  h e  a p p l i e d  f o r  employment 
And w e  have no r e a s o n  t o  d o u b t  h i s  s t a t e m e n t  t h a t  when h e  e n t e r e d  t h e  
Uni ted  S t a t e s  f r o m  Canada he  c o n s i s t e n t l y  s t a t e d  t h a t  he w a s  a Un i t ed  
S t a t e s  c i t i z e n .  

The o n l y  a f f i r m a t i v e  a c t s  of  which on t h e i r  face a re  
i n c o n s i s t e n t  w i t h  Un i t ed  S t a t e s  c i t i z e n s h i p  are h i s  n a t u r a l i z a t i o n  
and h i s  u s e  of a Canadian p a s s p o r t .  But n e i t h e r  i s  i n  i t s e l f  
c o n c l u s i v e  e v i e e n c e  of  a n  i n t e n t  t o  r e l i n q u i s h  Un i t ed  S t a t e s  c i t i z e n -  
s h i p .  I n  b r i e f ,  t h e r e  i s  no f i r m  e v i d e n c e  t h a t   knowingly and  
i n t e l l i g e n t l y  i n t e n d e d  t o  f o r f e i t  h i s  Un i t ed  S t a t e s  c i t i z e n s h i p  
when h e  o b t a i n e d  n a t u r a l i z a t i o n  i n  Canada. From t h i s  w e  c o n c l u d e  t h a  
t h e  Depar tment  h a s  n o t  m e t  i t s  burden  of p r o o f .  
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Upon consideration of the foregoing, we hereby reverse the 
Department’s administrative determination that  expatriated 
himself. 
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Gerald A. Rosen, Member 

4 9  




