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DEPARTMENT O F  STATE 

BOARD OF APPELLATE REVIEW 
" 

I N  THE MATTER OF: J  M  D  

J  M  D asks t h e  Board of Appe l la te  Review t o  
review an  a d m i n i s t r a t i v e  de te rmina t ion  of t h e  Department of S t a t e  
denying h i s  a p p l i c a t i o n  f o r  a pa s  o r t  on t h e  grounds t h a t  he  f a i l  
t o  comply wi th  a s t a t u t o r y  c o n d i t  n f o r  r e t a i n i n g  t h e  United S t a t  
c i t i z e n s h i p  he  de r ived  f r o m  h i s  United States c i t i z e n  f a t h e r  when 
he w a s  born abroad of an a l i e n  mother.  

A t  t h e  o u t s e t  t h e  Bogrd is con f ron t ed  w i t h  t h e  i s s u e  of wheth 
it has j u r i s d i c t i o n  t o  e n t e r t   r e q u e s t .  For t h e  r ea son  
set  f o r t h  below, it i s  ou r  co us ion  t h a t  t h e  Board l a c k s  j u r i s -  
d i c t i o n  t o  cons ide r   case, 

I 

,   
a United S t a t e s  c i t i z e n ,   a c q u i r e  

c i t i z e n s h i p  under s e c t i o n  1993 of t h e  Revised 
t h e  United States,  a s  amended by s e c t i o n  1 of t h e  A c t  

I n  1 9 4 0   became s u b j e c t  t o  t h e . p r o v i s i o n s  of t h e  Nation-  
a l i t y  A c t  of 1 9 4 0 ,  f o r  r e t e n t i o n -o f  h i s  United S t a t e s  c i t i z e n s h i p .  
Sec t i on  201(h)  of t h a t  A c t  provided t h a t  i n  o r d e r t o  r e t a i n  Uni ted  
states c i t i z e n s h i p  a person born abroad of one c i t i z e n  p a r e n t  and 
one a l i e n  p a r e n t  would have t o  r e s i d e  i n  t h e  United States or i t s  
o u t l y i n g  pos se s s ions  f o r  f i v e  y e a r s  between t h e  ages  of t h i r t e e n  
and twenty-one - i n   case between 1 9 4 9  and 1957.  

- 1/ Sec t ion  1 of t h e  A c t  of May 2 4 ,  1934, read as follows: 
C i t i z e n s h i p  of Chi ld ren  Born Abroad; Renunciat ion of C i t i z e n  

Sec. 1. That  s e c t i o n  1993 of t h e  Revised Sb3%u%€s i s  amended t o  
a s  fo l lows :  

Sec. 1993. Any c h i l d  h e r e a f t e r  born  o u t  of t h e  limits and j u  
d i c t i o n  of t h e  United States,  whose f a t h e r  or  mother or  bo th  a t  t h  
t i m e  of t h e  b i r t h  of such c h i l d  i s  a c i t i z e n  d t h e  United S t a t e s ,  
dec l a r ed  t o  be a c i t i z e n  of t h e  United States-; b u t  t h e  r i g h t s  of c 
zenship  s h a l l  n o t  descend t o  any such c h i l d  u n l e s s  t h e  c i t i z e n  f a t  
or c i t i z e n  mother, as t h e  case may be,  h a s  r e s i d e d  i n  t h e  United 
S t a t e s  p r ev ious  t o  t h e  b i r t h  of such c h i l d .  I n  cases where one of 
t h e  p a r e n t s  is an- a l i e n ,  t h e  r i g h t  of c i t i z e n s h  
u n l e s s  t h e  c h i l d  comes t o  t h e  United s tates and 
a t  least  f i v e  y e a r s  con t inuous ly  i m e d i a t e l y  p rev ious  t o  h i s  e igh-  
teenth b i r t hday ,  and u n l e s s ,  w i t h i n  six months a f t e r  t h e  c h i l d ' s  
twenty-f . i r s t  b i r t h d a y  he  or she  s h a l l  t a k e  an o a t h  of a l l e g i a n c e  t 
t h e  United States of America as p r e s c r i b e d  by t h e  Immigration and 
N a t u r a l i z a t i o n  Se rv i ce .  (48 S t a t .  797 ;  8 U.S.C. 6 . )  

N a t u r a l i z a t i o n  of Spouses of C i t i z e n s ;  Repeals  
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H o w e v e r ,  w i t h  enactment  of t h e  Immigrat ion and N a t i o n a l i t y  A c t  
( I N A )  i n  1952,  became s u b j e c t  t o  new p r o v i s i o n s  f o r  r e t e n t i o n  
of c i t i z e n s h i p ,  S e c t i o n  3 0 1 ( b )  of t h e  I N A  p r e s c r i b e d  t h a t  a p e r s o n  
l i k e  would have t o  come t o  t h e  United S ta tes  b e f o r e  r e a c h i n g  
age  twen ty- th ree  and be c o n t i n u o u s l y  p h y s i c a l l y  p r e s e n t  f o r  f i v e  
y e a r s .  S e c t i o n  3 0 1 ( c )  of t h e  I N A  made s e c t i o n  3 0 1 ( b )  a p p l i c a b l e  t o  
p e r s o n s  b o r n  a f t e r  May 2 4 ,  1 9 3 4 .  P u b l i c  Law 92-584 ( O c t .  2 7 ,  1972, 
8 6  S t a t ,  1289)  amended t h e  fo rego ing  2 r o v i s i o n s  of t h e  I N A  t o  reduce  
t h e  r e s i d e n c e  p e r i o d  t o  r e t a i n  c i t i z e n s h i p  t o  t w o  y e a r s .  The 
amendment a p p l i e d  r e t r o a c t i v e l y  t o  p e r s o n s  born  a f t e r  May 2 4 ,  1934. 2/ 
Thus, t o  r e t a i n  h i s  United S t a t e s  c i t i z e n s h i p ,   would have t o  
e s t a b l i s h  t h a t  he w a s  conf inuous ly  p h y s i c a l l y  p r e s e n t  i n  t h e  Uni ted  
S ta tes  f o r  a p e r i o d  of n o t  less t h a n  t w o  y e a r s  between t h e  a g e s  of 
f o u r t e e n  and twenty- eight ,  i .e . ,  between t h e  y e a r s  1950 and 1 9 6 4 ,  

- 

* 

I n  1983  a p p l i e d  fo r  a Uni ted  States p a s s p o r t  a t  t h e  
Embassy i n  S a n t o  Domingo. The Embassy r e f e r r e d  h i s  a p p l i c a t i o n  t o  
t h e  Department f o r  f i n a l  d e c i s i o n  under  cover of a memorandum t h a t  
reads i n  p e r t i n e n t  p a r t  a s  fol lows:  

The a p p l i c a n t ,  born  t o  a United  S t a t e s  c i t i z e n  
f a the r  who had p r e v i o u s l y  r e s i d e d  i n  t h e  Uni ted  
States,  a c q u i r e d  United S t a t e s  c i t i z e n s h i p  under  
S e c t i o n  1993 of t h e  Revised S t a t u t e s  as amended 
by t h e  A c t  of May 2 4 ,  1934. 

There i s  no i n d i c a t i o n  t h a t  t h e  a p p l i c a n t  h a s  
performed a s t a t u t o r y  ac t  of e x p a t r i a t i o n .  I t  
a p p e a r s  t h a t  he  has ,  however, f a i l e d  t o  comply 
wi th  t h e  r e t e n t i o n  requ i rement  of S e c t i o n  3 0 1 ( b )  
of t h e  I N A  of 1952 for  r e s i d e n c e  i n  t h e  Uni ted  
Sta tes ,  The a p p l i c a n t  c l a i m s  h e  h a s  been aware 
of h i s  c l a i m  s i n c e  he  w a s  v e r y  young (1943-1944)- 
Although he  r e s i d e d  i n  t h e  Uni ted  States p r i o r  t o  
h i s  a p p l i c a t i o n  f o r  p a s s p o r t  on J u l y  26, 1983, it 
would appear  t h a t  he d i d  n o t  have t h e  r e q u i r e d  5 
y e a r s  [ s ic ]  of r e s i d e n c e  t o  comply wi th  Sec. 3 0 1 ( b ) .  
A p p l i c a t i o n  i s  t h e r e f o r e  d i sapproved .  

The Department informed t h e  Embassy i n  J u l y  1984 t h a t  it would 
r e q u i r e  a d d i t i o n a l  i n f o r m a t i o n  i n  order t o  make a d e c i s i o n  on  
p a s s p o r t  a p p l i c a t i o n .  Accordingly,  t h e  Department i n s t r u c t e d  t h e  
Embassy as  fo l lows :  

1. .,. H e  may have s a t i s f i e d  t h e  r e t e n t i o n  re- 
qui rements  of s e c t i o n  3 0 1 ( b )  [of t h e  INA], as  
amended i n  1 9 7 2  and a p p l i e d  r e t r o a c t i v e l y  t o  
p e r s o n s  born  a f t e r  1934 p u r s u a n t  t o  s e c t i o n  

- 2/ S e c t i o n s  3 0 1 ( b ) ,  ( c )  and ( d )  of t h e  I N A  w e r e  r e p e a l e d  by P u b l i c  
Law 95-432 ( O c t .  10 ,  1978, 9 2  S t a t .  1 0 4 6 ) .  Repeal  w a s  p r o s p e c t i v e  
i n  n a t u r e  on ly .  
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301(c). It is necessary to demonstrate that 

physical presence in the U.S, 
school years and any other pe 
satisfy the two year requir 
28, If Mr, D  departed 

not satisfy the continuous presence test, 

The Embassy informed the Department in December 1984 of the 
results of its further inquiry into  case: 

in Santo Domingo, Dominican Republic, denying 
Appellant a United States passport for failure 
to comply with the retention requirement of 
Section 301(b) of the Nationality Act of 1952. 
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Appe l l an t  s ta tes  as h i s  r e a s o n  fo r  appea l ,  
t h a t  t h e  d e c i s i o n  i s  i n c o r r e c t  a s  a m a t t e r  of 
l a w .  

The Consul dec ided  t h i s  m a t t e r  according  t o  
t h e  r e t e n t i o n  requ i rements  of t h e  N a t i o n a l i t y  
A c t  of 1952, which r e q u i r e d  an a p p l i c a n t  t o  
have r e s i d e d  i n  t h e  Uni ted  S ta tes  fo r  a p e r i o d  
of f i v e  y e a r s  between a g e s  1 4  and 28. 

T h i s  m a t t e r  i s  p r o p e r l y  governed by t h e  Nation-  
a l i t y  A c t  of  1 9 4 0 ,  54 S t a t .  1138, and the  
r e t e n t i o n  requi'rements, as amended i n  1 9 7 2 .  
8 U.S.C. sec. 1401(b), P u r s u a n t  t o  t h e  A c t  and 
1 9 7 2  Amendments, A p p e l l a n t  p e r f e c t e d  h i s  c l a i m  
t o  American c i t i z e n s h i p  through r e s i d e n c e  i n  
t h e  United S ta tes  fo r  a con t inuous  p e r i o d  of  
t w o  y e a r s  between a g e s  1 4  and  28. 

I1 

A t h r e s h o l d  q u e s t i o n  i s  p r e s e n t e d  here: whether t h e  Board may 
rev iew an a d m i n i s t r a t i v e  d e t e r m i n a t i o n  of t h e  Department denying a 
p a s s p o r t  t o  a p p e l l a n t  on t h e  grounds  t h a t  h e  w a s  n o t  a Uni ted  S t a t e s  
c i t i z e n  because  h e  f a i l e d  t o  e s t a b l i s h  t h a t  he  r e t a i n e d  h i s  United 
s ta tes  c i t i z e n s h i p  of b i r t h  by complying w i t h  a s t a u t o r y  c o n d i t i o n  
f o r  r e t e n t i o n  of c i t i z e n s h i p ,  

The Department a r g u e s  t h a t  under  t h e  a p p l i c a b l e  f e d e r a l  
r e g u l a t i o n s  t h e  Board l a c k s  j u r i s d i c t i o n  t o  review t h e  Depar tment ' s  
a c t i o n  and shou ld  deny a p p e l l a n t ' s  r e q u e s t .  "The Department 
m a i n t a i n s , "  i t s  b r i e f  s t a t e d ,  " t h a t  A p p e l l a n t ' s  remedy i s  r e a p p l i c a-  
t i o n  fo r  a U.S. p a s s p o r t ,  making s u r e  t o  p r o v i d e  t h e  P a s s p o r t  O f f i c e  
wi th  t h e  e x h i b i t s  submi t t ed  t o  t h e  Board. I f  Appe l l an t  can  
demonst ra te  t h a t  he  f u l f i l l e d  t h e  n e c e s s a r y  r e t e n t i o n  requ i rements ,  
he w i l l  n o t  encoun te r  f u r t h e r  d i f f i c u l t i e s . "  

Counsel for  a p p e l l a n t  a rgued t h a t  t h e  Board h a s  j u r i s d i c t i o n  
under  t h e  a p p l i c a b l e  r e g u l a t i o n s  t o  h e a r  and d e c i d e  a p p e l l a n t ' s  
case. W e  do n o t  a g r e e ,  

The j u r i s d i c t i o n a l  bas is  of  t h e  Board is s e c t i o n  7.3 of T i t l e  
22 ,  Code of F e d e r a l  Regu la t ions ,  which p r o v i d e s  as  follows: 

Sec. 7.3 J u r i s d i c t i o n .  
The j u r i s d i c t i o n  of  t h e  Board s h a l l  i n c l u d e  

a p p e a l s  f r o m  d e c i s i o n s  i n  t h e  f o l l o w i n g  cases: 
( a )  Appeals f r o m  a d m i n i s t r a t i v e  determina-  

t i o n s  of loss of  n a t i o n a l i t y  or  e x p a t r i a t i o n  
under  Subpar t  c of P a r t  50  of t h i s  c h a p t e r .  

4 
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(b) Appeals from administrative determina- 

ve determina- 

e to U . S .  

chapter . 

to 22 CFR 
to hear and decide any appeals except those enumerated above, 

on 358 of the Immigration and Nationality Act, 8 U . S . C .  
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The cases t h a t  c o n s u l a r  o f f i c e r s  a re  r e q u i r e d  t o  r e p o r t  t o  
t h e  Depar tment ,  i n  compl iance  w i t h  s e c t i o n  358, are t h o s e  i n v o l v i n g  
pe r fo rmance  of one of  t h e  e x p a t r i a t i n g  ac t s  i n  Chap te r  3 of T i t l e  
I11 - "Loss of N a t i o n a l i t y "  - of  t h e  Immigra t ion  and  N a t i o n a l i t y  
A c t  of 1952,  t h a t  i s  t h o s e  i n  s e c t i o n  3 4 9 ( a )  of t h e  A c t ,  4 /  o r  
any p r o v i s i o n  of  Chap te r  I V  - L o s s  of N a t i o n a l i t y  - of t h e- N a t i o n a l i t y  
A c t  of  1940,  a s  amended. - 5/ 

Thus it i s  e v i d e n t  t h a t  t h e  Board 's  j u r i s d i c t i o n  unde r  2 2  CFR 
7 . 3 ( a )  i s  l i m i t e d  t o  h e a r i n g  a p p e a l s  f r o m  d e t e r m i n a t i o n s  of  loss of 
n a t i o n a l i t y .  

d e c i s i o n  w i t h  r e s p e c t  t o  a p a s s p o r t  u n a e r  2 2  CFR 7 . 3 ( b )  i s  e x p r e s s l y  
l i m i t e d  t o  a p p e a l s  f rom d e n i a l ,  r e v o c a t i o n  or r e s t r i c t i o n  o f  a 
p a s s p o r t  on t h e  g rounds  enumera ted  i n  2 2  CFR 51.70 a n d  51.71, which,  
g e n e r a l l y  s t a ted ,  are t h a t  a p a r t y  i s  u n d e r  s o m e  fo rm of l e g a l  
r e s t r a i n t  w a r r a n t i n g  d e n i a l ,  r e v o c a t i o n  or  r e s t r i c t i o n  of a p a s s p o r t .  
2 2  CFR 51.80 e x p r e s s l y  e x c l u d e s  a d m i n i s t r a t i v e  r ev i ew,  or  a p p e a l  t o  
t h i s  Board from d e n i a l  of a p a s s p o r t  on g r o u n d s  of  n o n- c i t i z e n s h i p ,  

The Board 's  j u r i s d i c t i o n  t o  c o n s i d e r  a p p e a l s  f r o m  a n  adverse 4 

Counse l  f o r  a p p e l l a n t  p o i n t s  o u t  t h a t  unde r  22  CFR 50.42 t h e  
Depar tment  s h a l l  d e t e r m i n e  t h a t  a p e r s o n  i n  t h e  Un i t ed  S t a t e s  h a s  
l o s t  h i s  American c i t i z e n s h i p  w h i l e  abroad o n l y  i n  c o n n e c t i o n  w i t h  
an  a p p l i c a t i o n  f o r  a U n i t e d  S t a t e s  p a s s p o r t .  From t h i s ,  c o u n s e l  
a r g u e s  t h a t :  

I n  t h i s  case t h e  Depar tment  de t e rmined ,  i n  
c o n n e c t i o n  w i t h  a n  a p p l i c a t i o n  fo r  a Un i t ed  
Staces p a s s p o r t ,  t h a t  a p p e l l a n t  l o s t  h i s  
c l a i m  t o  U n i t e d  Sta tes  c i t i z e n s h i p  t h r o u g h  
h i s  f a i l u r e  t o  comply w i t h  t h e  r e t e n t i o n  
r e q u i r e m e n t s  of  t h e  N a t i o n a l i t y  A c t  of 1940 .  
( 8  U.S.C. sec. 1 4 0 1 ( b ) . )  

A s  t h e  D e p a r t m e n t ' s  a c t i o n  i n  t h i s  case w a s  
p u r s u a n t  t o  t h e  a u t h o r i t y  of 2 2  C.F.R. sec. 
50.42, it f a l l s  w i t h i n  the j u r i s d i c t i o n a l  
l i m i t s  of review by t h e  Board. ( 2 2  C.F.R. 
sec. 7 . 3 ( a ) . )  

- 4 /  Under s e c t i o n  3 4 9 ( a ) ,  p a r a g r a p h s  (1) t h r o u g h  ( 7 ) ,  8 U.S.C. 
1 4 8 1 ( a ) ( l )  t h r o u g h  ( 7 ) ,  a n a t i o n a l  of t h e  Un i t ed  Sta tes  s h a l l  lose 
h i s  n a t i o n a l i t y  by p e r f o r m i n g  any  one of t h e  7 enumera ted  acts .  

_. 5/ S e c t i o n  4 0 1  t h r o u g h  4 1 0  of t h e  N a t i o n a l i t y  A c t  of 1 9 4 0 ,  a s  
amended, 8 U.S.C. 8 0 1  t h r o u g h  810, p r e s c r i b e d  t e n  ac ts  t h a t  worked 
l o s s  of n a t i o n a l i t y .  
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like that o 

I11 




