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DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

I 
IN THE MATTER OF: A  G  K  

This is an appeal from an administrative determination of 

i the Department of State holding that appellant, A  G  K  
i expatriated himself on January 13, 1971 under the provisions of 
, section 349(a)(1) of the Immigration and Nationality Act by 

obtaining naturalization in Canada upon his own application. - 1/ I 
For the reasons set forth below, we have concluded that  

voluntarily obtained naturalization in Canada with the intention 
of relinquishing his United States nationality. Accordingly, we 
affirm the Department's determination to that effect. 

B 
2 
1  was born at  on  

- 2/ Appellant g s ea : 

... We fled   at the start of 
world war 2. I was only a child then so I cannot 
recall all the countries and exact dates. .My 
parents are now deceased. ~ u t  I do know that 
during the war we resided in New York where I 
attended school for 2 years. We also lived in 
London, England for 6 mo towards the end of the 
war. Then in Italy for 4 years i,mnediately 
following the war. We subsequently returned 
to the U.S. in 1949 1,believe. 

p 
I 

F 
1/ Prior to November 14, 1986, section 349(a)(1) of the Immigration - 

k and Nationality Act, 8 U.S .C. 1481(a) (1) , read as follows: 

Sec. 349. (a) From and after the effective date of this Act 
a person who is a national of the United States whether by 
birth or naturalization, shall lose his nationality by -- 

(1) obtaining naturalization in a foreign 
state upon his own application, ... 

r 
i The Immigration and Nationality Act Amendments of 1986, PL 99-653, 
! approved Nov. 14, 1986, amended subsection(a) of section 349 by in- 
i , serting "voluntarily performing any of the following acts with the 

f intention of relinquishing United States nationality:" after "shall 

E lose his nationality by". 
f 2/ The Deparment's records, including the certificate of loss of 
P - 

nationality that was approved in his name, show his birth year as 
1934. Documents  has submitted give his birth date as 1936. In 
the circumstances, we will accept that he was born in 1936. 



 was n a t u r a l i z e d  be fo re  t h e  United S t a t e s  D i s t r i c t  Cour t  
f o r  t h e  D i s t r i c t  of Columbia on May 10, 1955. On t h e  same day h e  
ob t a ined  a United S t a t e s  p a s s p o r t .  H e  s t a t e s  he  r e c e i v e d  h i s  
educa t i on  i n  Washington, D.C. and i n  Cleveland,  Ohio, H e  a l s o  s t a  
t h a t  h e  s e rved  i n  t h e  United S t a t e s  Marine Corps and was honorably 
d ischarged.   mar r ied  a  Canadian c i t i z e n  around 1965 and i n  t h  
y e a r  moved t o  Canada. Four c h i l d r e n  w e r e  born of t h e  marr iage  i n  
1967, 1969, 197.2, 1977. Al leged ly  because keeping h i s  p o s i t i o n  a  
h igh  school  t e a c h e r  depended on h i s  becoming a Canadian c i t i z e n ,  

 a p p l i e d  f o r  n a t u r a l i z a t i o n .  On January  13, 1971 he  was g r a n  
a  c e r t i f i c a t e  of Canadian c i t i z e n s h i p  a f t e r  making t h e  fo l lowing  
d e c l a r a t i o n  and o a t h  of a l l e g i a n c e  : 

I hereby renounce a l l  a l l e g i a n c e  and f i d e l i t y  t o  any 
sovere ign  o r  s t a t e  of whom o r  which I may a t  
t h i s  t ime be  a  s u b j e c t  o r  c i t i z e n .  

I swear t h a t  I w i l l  b e  f a i t h f u l  and bea r  t r u e  
a l l e g i a n c e  t o  h e r  ~ a j e s t y ,  Queen E l i z a b e t h  
t h e  Second, h e r  h e i r s  and successors ,  
according t o  law and t h a t  I w i l l  f a i t h f u l l y  
observe  t h e  laws of Canada and f u l f i l  my 
d u t i e s  a s  a  Canadian c i t i z e n ,  so h e l p  m e  

3/ God, - 
I n  t h e  autumn of 1985  communicated wi th  t h e  United S t a t  

Consula te  General  ( t h e  Consu la te )  a t  Toronto  i n  o rder ,  a s  h e  p u t s  
it, " t o  be a b l e  t o  r e c l a i m  my U.S. c i t i z e n s h i p ,  I wish t o  r e t a i n  
my U.S. c i t i z e n s h i p .  I wish t o  have d u a l  c i t i z e n s h i p . "  I n  
September 1985 h e  completed a  q u e s t i o n n a i r e  i n  which he gave d a t a  
about  h imsel f  and s t a t e d  t h a t  he had o b t a i n e d  n a t u r a l i z a t i o n  i n  
Canada. Fu r the r ,  h e  acknowledged t h a t  he had made an  o a t h  of 
a l l e g i a n c e  i n  connec t ion  w i th  h i s  n a t u r a l i z a t i o n ,  e x p l a i n i n g  t h a t -  
" I  gave up my U.S. c i t .  . r e l u c t a n t l y  - b u t  had to because of my j o  
a s  a  h i g h  schoo l  t e ache r . "  H e  a l s o  s t a t e d  t h a t  h e  became aware 
t h a t  h e  might have a  c l a im  t o  United S t a t e s  c i t i z e n s h i p  through a 
f r i e n d  "who is i n  t h e  same s i t u a t i o n .  The law h a s  changed s i n c e  
became a Can c i t i z e n .  I was ve ry  proud t o  be  an ~ m e r i c a n . "  

A f t e r  t h e  Consula te  ob t a ined  con f i rma t ion  of  n a t u r a l i z  
t i o n  from t h e  Canadian c i t i z e n s h i p  a u t h o r i t i e s ,  a  consu l a r  o f f i c e r  

3/ There is no copy i n  t h e  r e c o r d  of t h e  d e c l a r a t i o n a n d  o a t h  of - 
a l l e g i a n c e  t o  which  subscr ibed .  I t  i s  , however, a  matter 
p u b l i c  r e c o r d  t h a t  i n  1971 a p p l i c a n t s  f o r  n a t u r a l i z a t i o n  i n  Cana 
w e r e  r e q u i r e d  t o  swear t h e  o a t h  quoted  above and t o  renounce p r e  
a l l e g i a n c e .  Furthermore,  concedes t h a t  he  made t h e  r enunc i a  
d e c l a r a t i o n  c i t e d  above. S e c t i o n  1 9 ( b ) ( l )  of t h e  Canadian c i t i z e n  
r e g u l a t i o n s  which p r e s c r i b e d  t h e  r e n u n c i a t o r y  d e c l a r a t i o n  was 
d e c l a r e d  u l t r a  v i r e s ,  by t h e  Fede ra l  c o u r t  of Canada on A p r i l  3, 



wrote t o  him i n  December 1985 t o  inform him t h a t  he might have l o s t  
h i s  United S t a t e s  c i t i z e n s h i p  by o b t a i n i n g  f o r e i g n  n a t u r a l i z a t i o n .  
H e  was asked t o  complete  ano the r .  form, t i t l e d  " In fo rmat ion  f o r  
Determining U.S. C i t i z e n s h i p , "  and o f f e r e d  an  oppo r tun i t y  t o  d i s c u s s  
h i s  c a s e  wi th  t h e  c o n s u l a r  o f f i c e r .  I n  t h e  form he completed i n  
December h e  gave e s s e n t i a l l y  t h e  same in format ion  about  why he had 
o b t a i n e d  n a t u r a l i z a t i o n  a s  he had done i n  t h e  form he completed i n  
September 1985. There i s  no i n d i c a t i o n  i n  t h e  r e c o r d  whether  
was i n t e rv i ewed  by a  c o n s u l a r  o f f i c e r .  On January  31, 1986 a  
c o n s u l a r  o f f i c e r  execu ted  a  c e r t i f i c a t e  of  l o s s  of n a t i o n a l i t y .  4/  
The o f f i c e r  c e r t i f i e d  t h a t   became a  United S t a t e s  c i t i z e n  through 
n a t u r a l i z a t i o n ;  t h a t  he  ob t a ined  n a t u r a l i z a t i o n  i n  Canada upon h i s  
own a p p l i c a t i o n ;  and concAuded t h a t  he  t he r eby  e x p a t r i a t e d  h imsel f  
under  t h e  p r o v i s i o n s  of s e c t i o n  3 4 9 ( a ) ( 1 )  of t h e  Immigration and 

4 

N a t i o n a l i t y  A c t .  I n  recommending t h a t  t h e  Department approve t h e  
c e r t i f i c a t e ,  t h e  consu l a r  o f f i c e r  commented on h i s  c a s e  a s  fo l lows :  

... M r .   f a i l e d  t o  i n q u i r e  p r i o r  t o  o r  a t  t h e  
t i m e  of h i s  Canadian n a t u r a l i z a t i o n  a s  t o  what 
e f f e c t  it would have on h i s  American n a t i o n a l i t y .  
Furthermore,  it appea r s  from h i s  s t a t e m e n t s  
t h a t  he  was w e l l  aware t h a t  a c q u i s i t i o n  of 
Canadian c i t i z e n s h i p  would r e s u l t  i n  t h e  
p o s s i b l e  l o s s  of h i s  United S t a t e s  n a t i o n a l i t y .  

I n  examining M r .   e n t i r e - c o u r s e  of 
conduct  du r ing  h i s  pro longed r e s i d e n c e  i n  
Canada, it i s  no t ed  t h a t  h e  f a i l e d  t o  
r e g i s t e r  h i s  Uni ted  S t a t e s  c i t i z e n s h i p  o r  
seek  documentation a s  an American c i t i z e n  
w i t h  any U.S. Consula te  o r  Embassy o f f  ice. 

4 /  S e c t i o n  358 of t h e  Immigration and N a t i o n a l i t y  A c t ,  8  U.S.C. - 
1501, r e a d s  a s  f o l l ows :  

Sec. 358. Whenever a  d ip loma t i c  o r  c o n s u l a r  o f f i c e r  of t h e  
United S t a t e s  h a s  reason  t o  b e l i e v e  t h a t a p e r s o n  whi le  i n  a  f o r e i g n  
s t a t e  h a s  l o s t  h i s  Uni ted  S t a t e s  n a t i o n a l i t y  under any p r o v i s i o n  of 
c h a p t e r  3  of t h i s  t i t l e ,  o r  under any p r o v i s i o n  of c h a p t e r  I V  of t h e  
N a t i o n a l i t y  A c t  of 1940, a s  amended, h e  s h a l l  c e r t i f y  t h e  f a c t s  upon 
which such b e l i e f  i s  based t o  t h e  Department of S t a t e ,  i n  w r i t i n g ,  
under r e g u l a t i o n s  p r e s c r i b e d  by t h e  S e c r e t a r y  of S t a t e .  I f  t h e  
r e p o r t  of t h e  d ip loma t i c  o r  consu l a r  o f f i c e r  i s  approved by t h e  
S e c r e t a r y  of S t a t e ,  a  copy of t h e  c e r t i f i c a t e  s h a l l  be forwarded t o  
t h e  At to rney  General ,  f o r  h i s  in fo rmat ion ,  and t h e  d ip loma t i c  o r  
consu l a r  o f f i c e  i n  which t h e  r e p o r t  was made s h a l l  be d i r e c t e d  t o  
forward  a  copy of  t h e  c e r t i f i c a t e  t o  t h e  pe r son  t o  whom it r e l a t e s .  



H e  mainta ined no formal  t i e s  wi th  r e s p e c t  t o  
t h e  United S t a t e s .  H e  h a s  n o t  voted  i n  any 
United S t a t e s  e l e c t i o n s  nor  a s  [ s i c ]  he f i l e d  
a  United S t a t e s  t a x  r e t u r n .  I n  a d d i t i o n ,  he 
h a s  used h i s  Canadian i d e n t i f i c a t i o n  when 
c r o s s i n g  t h e  U.S./Canada border .  I n  connect ion  
wi th  h i s  Canadian c i t i z e n s h i p ,  M r .   took 
t h e  o a t h  of r e n u n c i a t i o n  of h i s  former 
n a t i o n a l i t y .  The preponderance of t h e  evidence  
submit ted  does  demonst ra te  through h i s  vo lun t a ry  
a c t s  a  d e c i s i o n  on t h e  p a r t  of M r .   t o  
a ccep t  Canadian n a t i o n a l i t y  whi le  a t  t h e  same 
t i m e  abandoning t h e  p r i v i l e g e s  and o b l i g a t i o n s  
of United StatrSs n a t i o n a l i t y .  

The Department approved t h e  c e r t i f i c a t e  on February 13, 1986 
t h u s  making an  a d m i n i s t r a t i v e  de t e rmina t i on  of l o s s  of n a t i o n a l i  
from which a  t ime ly  and p r o p e r l y  f i l e d  appea l  may be t aken  t o  t h e  
Board of Appe l la te  Review.  i n i t i a t e d  t h e  appea l  i n  March 19 

Under t h e  s t a t u t e ,  a  n a t i o n a l  of t h e  United S t a t e s  who volun 
t a r i l y  o b t a i n s  n a t u r a l i z a t i o n  i n  a  f o r e i g n  s t a t e  w i t h  t h e  i n t e n t  
of r e l i n q u i s h i n g  United S t a t e s  n a t i o n a l i t y  s h a l l  l o s e  h i s  n a t i o n  
a l i t y .  5/ I t  i s  und ispu ted  t h a t   ob t a ined  n a t u r a l i z a t i o n  i 
Canada upon h i s  own a p p l i c a t i o n ,   so brought  himself  w i t h i n  t 
purview of t h e  s t a t u t e .  Our first i n q u i r y  t h e r e f o r e  must be whe 

 a c t e d  v o l u n t a r i l y  i n  becoming a  Canadian c i t i z e n .  

I n  law, it i s  presumed t h a t  one who performs a  s t a t u t o r y  exp 
t i n g  a c t  does  s o  v o l u n t a r i l y ,  b u t  t h e  presumption may be r e b u t t e d  
a  showing by a  preponderance of t h e  evidence  t h a t  t h e  a c t  was invo 
t a r y .  g/ 

5/ S e c t i o n  3 4 9 ( a )  (1) of t h e  ~ m m i g r a t i o n  and N a t i o n a l i t y  A c t ,  texi$ 
sup ra ,  n o t e  1 ,E, 

-$ 

6/ Sec t i on  349 ( c )  of t h e  Immigration and N a t i o n a l i t y  A c t ,  8  U.S.C* - 
1 4 8 1 ( c ) ,  r e a d s  a s  fo l lows :  P 2 4 

( c )  Whenever t h e  l o s s  of u n i t e d  S t a t e s  n a t i o n a l i t y  i s  p u t  i n  
i s s u e  i n  any a c t i o n  o r  proceeding commenced on o r  a f t e r  t h e  enactm# 
of t h i s  o r  any o t h e r  A c t ,  t h e  burden s h a l l  b e  upon t h e  person o r  p$ 
c la iming  t h a t  such l o s s  occurred ,  t o  e s t a b l i s h  such c la im by a  pre* 
ponderance of t h e  evidence .  Except a s  o the rwise  provided i n  sub- " 
s e c t i o n  ( b ) ,  any person  who commits o r  performs,  o r  who h a s  commit 
o r  performed, any a c t  of e x p a t r i a t i o n  under t h e  p r o v i s i o n s  of t h i s  
any o t h e r  A c t  s h a l l  be  presumed t o  have done s o  v o l u n t a r i l y ,  b u t  s 
presumption may be r e b u t t e d  upon a  showing, by a  preponderance of 
evidence  t h a t  t h e  a c t  o r  a c t s  committed o r  performed w e r e  n o t  don 
v o l u n t a r i l y .  

The Immigration and N a t i o n a l i t y  A c t  Amendments of 1986, PL 99, 
approved N.ov. 1 4 ,  1986, r epea l ed  s e c t i o n  349 ( b )  b u t  d i d  n o t  r e d e s i  
s e c t i o n  349 ( c )  . 



- 
 a l l e g e s  t h a t  h e  was r e q u i r e d  t o  become a  canadian  c i t i z e n  

" i n  o r d e r  t o  c o n t i n u e  my t e a c h i n g  c a r e e r . "  " I  had t o  become 
Canadian,"  h e  a l s o  s t a t e d ,  "ou t  of economic n e c e s s i t y  and a  d e s i r e  
t o  c o n t i n u e  wi th  my chosen c a r e e r . "  

I t  h a s  long  been s e t t l e d  t h a t  i f  a  p a r t y  can  prove  d u r e s s ,  t h e  
t r i a t i n g  a c t  h e  performed i s  vo id .  Doreau v. Marsha l l ,  170 F.2d 
( 3 r d  C i r .  1 9 4 8 ) .  For a  d e f e n s e  of d u r e s s  t o  p r e v a i l  it must be 

shown t h a t  t h e r e  e x i s t e d  " e x t r a o r d i n a r y  c i r cums tances  amounting t o  
a  t r u e  d u r e s s "  which " f o r c e d "  a Uni ted  S t a t e s  c i t i z e n  t o  f o l l o w  a  
c o u r s e  of a c t i o n  a g a i n s t  h i s  f i x e d  w i l l ,  i n t e n t ,  and e f f o r t s  t o  act  
o t h e r w i s e .  Doreau v. Marsha l l ,  s u p r a ,  a t  724. I f  a  p a r t y  p l e a d s  
t h a t  e c o n o m i c o r s  compelled him0 perform an e x p a t r i a t i v e  a c t ,  
t h e  c o u r t s  have  i n s i s t e d  t h a t  h e  show h e  was c o n f r o n t e d  wi th  a 

4 s i t u a t i o n  t h a t  th rea tened '  h i s  a b i l i t y  t o  s u b s i s t .  S t i p a  v. D u l l e s ,  
233 ~ . 2 d  551 ( 3 r d  C i r .  1 9 5 6 ) ;  and Insogna v. ~ u l l e s F m  F. Supp. 
473 (D .D .C .  1 9 5 3 ) .  I n  Insogna v.  Dul l e s ,  t h e  e x p a t r i a t i n g  a c t  
was performed t o  o b t a i n  money n e c e s s a r y  " i n  o r d e r  t o  l i v e . "  116 
F. Supp. a t  475. I n  S t i p a  v .  Dul l e s ,  t h e  a l l e g e d  e x p a t r i a t e  f a c e d  
" d i r e  economic p l i g h t m i n a b m t o  o b t a i n  employment. 233 
F.2d a t  556. 

The r e c o r d  h e r e  does  n o t  s u p p o r t  a p p e l l a n t ' s  c o n t e n t i o n  t h a t  
h i s  a c q u i s i t i o n  of Canadian c i t i z e n s h i p  was t h e  r e s u l t  of  p r e s s u r e  
o r  c o e r c i o n  s o  extreme a s  t o  have l e f t  him no r e a s o n a b l e  c h o i c e  o r  
a l t e r n a t i v e .  

W e  w i l l  n o t  d i s p u t e  t h a t   may have been r e q u i r e d  t o  o b t a i n  
Canadian c i t i z e n s h i p  i n  o r d e r  t o  c o n t i n u e  h i s  t e a c h i n g  c a r e e r .  W e  
t a k e  n o t i c e  t h a t  a  number of Canadian p r o v i n c e s  h a v e . o r  had laws  
p r e s c r i b i n g  t h a t  t o  be t e n u r e d  t e a c h e r s  must h o l d  Canadian c i t i -  
zenship .  However, f rom what l i t t l e  h e  h a s  adduced i n  s u p p o r t  of h i s  
a l l e g a t i o n  of d u r e s s ,  it a p p e a r s . t h a t   d i d  n o t  c o n s i d e r  s e e k i n g  
a l t e r n a t e  employment i n  t h e  United S t a t e s  o r  Canada. H e  wished t o  
c o n t i n u e  i n  "my chosen c a r e e r . "   h a s  i n d i c a t e d  t h a t  he knew 
o b t a i n i n g  f o r e i g n  n a t u r a l i z a t i o n  w a s  a n  e x p a t r i a t i v e  a c t ,  b u t  
proceeded n e v e r t h e l e s s .  

From what a p p e a r s  of  r e c o r d ,  a p p e l l a n t  made a  f r e e  cho ice  f o r  
p e r s o n a l  r e a s o n s ,  c a r e e r  o b j e c t i v e s ,  and economic advantage ,  and 
canno t  be  l e g a l l y  found t o  have a c t e d  under  t h e  compulsion of an 
overwhelming e x t r i n s i c  f o r c e  i n  a c q u i r i n g  Canadian c i t i z e n s h i p .  
The o p p o r t u n i t y  t o  make a  d e c i s i o n  based  upon p e r s o n a l  c h o i c e  i s  
t h e  e s s e n c e  of  v o l u n t a r i n e s s .  J o l l e y  v. Immigrat ion and N a t u r a l i -  - 
z a t i o n  S e r v i c e ,  4 4 1  ~ . 2 d  1245, -fTm 7 5 t h  C i r .  1 9  1 )  P o s s i b l y  
-ant w a s  c o n f r o n t e d  wi th  a  c h o i c e  between d i f f i c u l t  a l t e r n a t i v e s ;  
w e  do  n o t  know, f o r   h a s  n o t  e l a b o r a t e d  on h i s  c i r cums tances  i n  
1971. But i n  c i t i z e n s h i p  m a t t e r s ,  a s  i n  o t h e r  a s p e c t s  of l i f e ,  a 
pe r son  must choose between such a l t e r n a t i v e s  and must a c c e p t  t h e  
consequences of h i s  v o l u n t a r y  c h o i c e .  Appe l l an t  s e e m s  t o  have 
weighed h i s  c h o i c e s  and, hav ing  e x e r c i s e d  h i s  cho ice ,  may n o t  be 
r e l i e v e d  from t h e  consequences f o l l o w i n g  from it. 



Under t h e  p r o v i s i o n s  of s e c t i o n  349 (c )  of t h e  ~ m m i g r a t i o n  an 
N a t i o n a l i t y  A c t ,  a p p e l l a n t  b e a r s  t h e  burden of r e b u t t i n g  by a  p r e  
ponderance of  t h e  evidence  t h e  s t a t u t o r y  presumption t h a t  h i s  n a t  
l i z a t i o n  was vo lun ta ry .  I n  our  op in ion ,  a p p e l l a n t  h a s  n o t  m e t  h i  
burden of p roo f .  W e  conclude, accord ing ly ,  t h a t  h i s  a c q u i s i t i o n  
Canadian c i t i z e n s h i p  upon h i s  own a p p l i c a t i o n  was a  vo lun t a ry  a c t  
e x p a t r i a t i o n .  

The remaining i s s u e  f o r  d e c i s i o n  i s  whether  i n t ended  t o  
r e l i n q u i s h  United S t a t e s  n a t i o n a l i t y  when he  ob t a ined  n a t u r a l i z a t  
i n  Canada. $ 

I t  i s  t h e  Government'sburden t o  prove  by a  preponderance o f  
evidence  t h a t  a p p e l l a n t  i n t ended  t o  r e l i n q u i s h  h i s  United S t a t e s  
n a t i o n a l i t y .  Vance v. Ter razas ,  4 4 4  U.S. a t  270. I n t e n t  may be  
proven by a  p e r s o n ' s  words or iound as a  f a i r  i n f e r e n c e  from prov 
conduct .  I d .  a t  260. The i n t e n t  t h e  Government must prove i s  t h  
p a r t y ' s  i n t e n t  a t  t h e  t i m e  t h e  s t a t u t o r y  e x p a t r i a t i n g  a c t  w a s  p e r  
formed. Ter razas  v. Haig, 653 F.2d 285, 287 ( 7 t h  C i r .  1981) .  

N a t u r a l i z a t i o n ,  l i k e  t h e  o t h e r  enumerated s t a t u t o r y  e x p a t r i a  
a c t s ,  may be  h i g h l y  p e r s u a s i v e  evidence  of  an i n t e n t  t o  r e l i n q u i s  
United S t a t e s  c i t i z e n s h i p ,  b u t  it i s  n o t  conc lu s ive  evidence  o f  
such i n t e n t .  Vance v. Ter razas ,  supra ,  a t  361, c i t i n g  Nishikawa 
Dul les ,  365 u . S . 9 ,  I-) (Black,  J. concurring.) 

When  w a s  g r a n t e d  Canadian c i t i z e n s h i p  he e x p r e s s l y  reno  
a l l e g i a n c e  and l o y a l t y  t o  any s t a t e  f o r e i g n  t o  Canada. The c o u r t  
a r e  agreed  t h a t  p rov ided  no o t h e r  f a c t o r s  are p r e s e n t  war ran t ing  
d i f f e r e n t  r e s u l t ,  v o l u n t a r i l y ,  knowingly and i n t e l l i g e n t l y  renoun 
United S t a t e s  c i t i z e n s h i p  i n  t h e  course  of  performing a  s t a t u t o r y  
e x p a t r i a t i n g  a c t ,  ev idences  an i n t e n t  t o  r e l i n q u i s h  United S t a t e s  
c i t i z e n s h i p .  Te r r aza s  v. Haig, s u  ra.  There t h e  Cour t  h e l d  t h a t  
p l a i n t i f f  mani fes ted  an i n t e n t  - t o  -% re inqu i sh  c i t i z e n s h i p  volun 
t a r i l y ,  knowingly and unders tand ing ly  app ly ing  f o r  a  c e r t i f i c a t e  
Mexican n a t i o n a l i t y  t h a t  c o n t a i n e d  an  o a t h  of a l l e g i a n c e  t o  Mexic 
and t h e  r e n u n c i a t i o n  of u n i t e d  S t a t e s  c i t i z e n s h i p ,  and by h i s  con 
subsequent  t o  performance of t h e  expa t r i a t ix ig  a c t .  See a l s o  Rich 
v. S e c r e t a r y  of S t a t e ,  752 F.2d 1413, 1421 ( 9 t h  C i r .  1985).  The 
volun ta ry .  t a k i n g  o f  formal  o a t h  t h a t  i n c l u d e s  an e x p l i c i t  renun 
c i a t i o n  of United S t a t e s  c i t i z e n s h i p  i s  " o r d i n a r i l y  s u f f i c i e n t  t o  
e s t a b l i s h  a  s p e c i f i c  i n t e n t  t o  renounce u n i t e d  S t a t e s  c i t i z e n s h i p  
S i m i l a r l y ,  Meretsky v. Department of  S t a t e ,  e t .  a l . ,  C i v i l  ~ c t i o n  
85-1985, memorandum op in ion  (D.D.C. 1 9 8 5 ) .  

The evidence  h e r e  l e a v e s  l i t t l e  doubt t h a t   ob t a ined  n a t  
l i z a t i o n  knowingly and i n t e l l i g e n t l y .  A s  no ted  above,  s ta te  
i n  forms h e  completed i n  1985 and 1986 a t  t h e  Consula te  t h a t  he  I' 
up my U.S . c i t  [zensh ip]  r e l u c t a n t l y ,  b u t  had t o .  . . . " Furthermore 



k. he  was n e a r l y  2 5  y e a r s  of age when he  ob t a ined  n a t u r a l i z a t i o n  and, 
1 by h i s  own s ta tements ,  a  u n i v e r s i t y  g radua te .  P l a i n l y ,  h i s  a c t  

L cou ld  n o t  be de sc r ibed  a s  i n a d v e r t e n t .  

I 
1 

 submits  t h a t  h i s  United S t a t e s  c i t i z e n s h i p  should  be r e s t o r e d  
because : 

b 

The o a t h  of a l l e g i a n c e  i n  becoming a Canadian 
c i t i z e n  ha s  been changed t o  exclude  s t a t emen t  

1 of r e n u n c i a t i o n .  Obviously t h e r e  was a  need t o  
k do t h i s  - a s  I am s u r e  t h e r e  w e r e  people  who 
, took t h e  o a t h  wi th  r e s e r v a t i o n s  - o r  because 
/ t h e r e  was no other formula.  Now t h a t  t h i s  change 4 

h a s  been made - I f e e l  it shou ld  i n c l u d e  people 
l i k e  myself who r e a l l y  unconsc ious ly  had no 
i n t e n t i o n  of  be ing  d i s l o y a l  t o  t h e  U.S. 

a 
I 

I 
P l a i n t i f f  i n  Meretsky v. Department of S t a t e ,  supra ,  made a some- 

i what s i m i l a r  argument. There t h e  c o u r t  r e j e c t e d  ~ e r e t S k y ' s  conten-  
i t i o n ,  a s  w e  must do h e r e .  

P l a i n l y ,  p l a i n t i f f  ma in t a in s  [ t h e  Court  s t a t e d ]  
t h a t  Canada has  e l i m i n a t e d  t h e  requirement  t h a t  
an  i n d i v i d u a l  t a k e  a  r e n u n c i a t o r y  o a t h  a s  a  
p r e r e q u i s i t e  t o  o b t a i n i n g  Canadian c i t i z e n s h i p .  
According t o  p l a i n t i f f ,  t h e  p r eaeces so r  Canadian 
law has  been h e l d  t o  be u n c o n s t i t u t i o n a l .  7/  - 
Since  Canadian law has  changed, p l a i n t i f f  
ma in ta ins ,  he  should  n o t  be deemed t o  have 
r e l i n q u i s h e d  h i s  United S t a t e s  c i t i z e n s h i p  
based on Canadian law which i s  no l onge r  v a l i d .  
The Court  d i s a g r e e s .  While Canada may w e l l  have 
modif ied  i t s  c i t i z e n s h i p  requirements ,  t h e  
mod i f i ca t i on  is n o t  r e l e v a n t  t o  t h e  case a t  
ba r .  The i s s u e  b e f o r e  t h e  Cour t  is  whether 
p l a i n t i f f  r e l i n q u i s h e d  h i s  United S t a t e s  
c i t i z e n s h i p  i n  1967. Thus, whether o r  n o t  
p l a i n t i f f  would have  been r e q u i r e d  t o  t a k e  
t h e  same r enunc i a to ry  o a t h  today has  no 
bea r ing  on t h e  i s s u e  of h i s  i n t e n t  i n  1967. 

! F i n a l l y ,   submits  t h a t  h i s  e r r o r  i n  n o t  a s c e r t a i n i n g  b e f o r e  
I" 

t h e  e v e n t  t h e  f a c t s  abou t  t h e  consequences of n a t u r a l i z a t i o n  f o r  h i s  
United S t a t e s  c i t i z e n s h i p  " c e r t a i n l y  cannot  be cons t rued  t h a t  I had 
no d e s i r e  t o  r e t a i n  my U.S. c i t i z e n s h i p . "  H e  con t inues :  

I 

5 - 7/ See supra ,  n o t e  3 .  
i 



. . . ~ n  t hose  days it was not p o s s i b l e  t o  r e t a i n  
U.S. c i t i z e n s h i p  whi le  t a k i n g  o u t  Can, c i t i z e n -  
sh ip .  Now it i s  p o s s i b l e  - because it more 
a c c u r a t e l y  r e f l e c t s  on what happened when i n  
f a c t  I d i d  t a k e  o u t  Can. c i t i z e n s h i p .  I am 
now a  l i t t l e  more knowledgeable and i n  t h e  
f u t u r e  would conduct  myself o the rwise .  

W e  a r e  n o t  persuaded by  argument, which, i n  e f f e c t ,  i s  
t h a t  t h e  s t anda rd  of  measuring i n t e n t  should  be  what he  termed " i n t e r  
c o n v i c t i o n  and b e l i e f . "  The c a s e s  l e a v e  no doubt t h a t  t h e  trier of f 
must gauge i n t e n t  by outward m a n i f e s t a t i o n s  - words o r  proven conduct 
While w e  do n o t  d i s p u t e  ' s  c o n v i c t i o n  t h a t  i n  h i s  h e a r t  h e  remain 
l o y a l  t o  t h e  United S t a t e s  w e  may n o t  dec ide  t h e  i s s u e  of h i s  i n t e n t  
m e r e  p r o f e s s i o n s  of con t i nu ing  l o y a l t y ,  

Surveying t h e  r e c o r d  w e  f i n d  no f a c t o r s  t h a t  l e a d  us  t o  doub 
t h a t  a s  a  ma t t e r  of law  i n t ended  i n  1971 t o  abandon h i s  United 
S t a t e s  n a t i o n a l i t y .  Accordingly, it i s  our  conc lus ion  t h a t  t h e  
Department ha s  c a r r i e d  i t s  burden of p roof .  

Upon c o n s i d e r a t i o n  of  t h e  fo rego ing ,  w e  hereby a f f i r m  t h e  
Department 's  de te rmina t ion  t h a t   e x p a t r i a t e d  h imse l f .  




