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February 12, 1987 
DEPAIITMENT OF STATE 

BOARD OF APPELLATE REVIEW 

IN THE MATTER OF: C  Ii  L -S  

This is an appeal from an administrative determination of the 
Department of State that appellant, C  M  L -S , 
expatriated himself on May 23, 1984 under the provisions of section 
349(a)(2) of the Immigration and Nationality Act by making a formal 
declaration of allegiance to Xexico. 

For the reasons set forth below, we conclude that L  
S  voluntarily declared allegiance to Mexico with the 
intention of relinquishing his United States nationality. 
Accordingly, we will affirm tne Department's determination that he 
expatriated himself. 

- 1/ 

_. 1/ Prior to November 14, 1986 section 349(a) (2) of the Immigration 
and Nationality Act, 8 U.S.C. 1481(a)(2), read as follows: 

Section 349. (a) From and after the effective date of this 
Act a person who is a national of the United States whether by 
birth or naturalization, shall lose his nationality by -- 

. . .  
(2) taking an oath or making an affirmation or 

other formal declaration of allegiance to a foreiljn 
state or a political subdivision thereof; ... 
The Immigration and Nationality Act Aiiendments of 1986, PL 99-953 

(approved November 14, 1986) amended subsection (a) of section 349 
by inserting "voluntarily performing any of the following acts with 
the intention of relinquishing United States nationality:" after 
"shall lose his nationality by;" and amended paragraph (2) of section 
349(a) by inserting "after having attained the age of eighteen years" 
after "thereof. 
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L -S  w a s  born  on   .  
Through h i s  mother,  a Uni ted  Sta tes  c i t i z e n ,  he  d e r i v e d  Uni ted  S t a t  
c i t i z e n s h i p  a t  b i r t h ,  2/ S i n c e  h e  w a s  born  i n  Mexico h e  a lso 
a c q u i r e d  t h e  n a t i o n a l i t y  of t h a t  s t a te  a t  b i r t h ,  
of s i x  b r o t h e r s  and  sisters a l l  of whom w e r e  d u a l  n a t i o n a l s  a t  b i r t  
A p p e l l a n t ' s  b i r t h  as  a Uni ted  States c i t i z e n  w a s  r e c o r d e d  by t h e  Un 
Sta tes  Embassy a t  Mexico C i t y  i n  December 1963. T h e  Embassy i s s u e d  
h i m  an i d e n t i t y  card i n  1973 and a g a i n  i n  1 9 7 9 .  

While h e  w a s  s t u d y i n g  a t  t h e  School of A r c h i t e c t u r e  of t h e  
I n t e r c o n t i n e n t a l  U n i v e r s i t y ,  -  a p p l i e d  f o r  a c e r t i f i  
cate of Mexican n a t i o n a l i t y  on A p r i l  26,  1984. H e  w a s  t h e n  a l m o s t  
y e a r s  of a g e ,  I n  t h e  a p p l i c a t i o n ,  he  e x p r e s s l y  renounced United 
States n a t i o n a l i t y  and a l l e g i a n c e  t o  t h e  United S t a t e s .  H e  also 

Ilexico.  A c e r t i f i c a t e  of Mexican n a t i o n a l i t y  w a s  i s s u e d  t o  a p p e l l a  
on May 23, 1984, H e  o b t a i n e d  a Mexican p a s s p o r t  i n  June  1984 and 
a f e w  days l a t e r  o b t a i n e d  a v i s i t o r s  v i s a  from t h e  United S t a t e s  
Embassy wi th  u n l i m i t e d  v a l i d i t y .  

Embassy t h a t  -  h a s  o b t a i n e d  a c e r t i f i c a t e  of iqexican 
n a t i o n a l i t y .  Copies of h i s  a p p l i c a t i o n  and t h e  certificate w e r e  
enc losed .  The Embassy w r o t e  t o  him on August 1, 1984 t o  inform him 
t h a t  by making a fo rmal  d e c l a r a t i o n  of a l l e g i a n c e  t o  Mexico h e  migh 
have l o s t  h i s  United Sta tes  c i t i z e n s h i p .  The- Embassy's l e t t e r  
con t inued  : 

H e  i s  t h e  f o u r t h  

i e n c e  and submission t o  t h e  l a w s  and a u t h o r i t i e s  of 

On June 1 4 ,  1984 t h e  Department of Fore ign  R e l a t i o n s  informed 

- 2/ S e c t i o n  3 0 1 ( a ) ( 7 )  of t h e  Immigration and N a t i o n a l i t y  A c t ,  8 U.S. 
1 4 0 1 ( a ) ( 7 )  r e a d s  i n  p e r t i n e n t  p a r t  a s  fo l lows :  

S s c .  301. 

( a )  t h e  f o l l o w i n g  s h a l l  b e  n a t i o n a l s  and c i t i z e n s  of the  
United States a t  b i r t h :  

.,, 
( 7 )  a pe r son  born  o u t s i d e  t h e g e o g r a p h i c a l  l i m i t s  of t h e  

United S t a t e s  and  i t s  o u t l y i n g  p o s s e s s i o n s  of  p a r e n t s  one of 
whom i s  a n  a l i e n ,  and  t h e  o t h e r  a c i t i z e n  of t h e  United S t a t e s  
who, p r i o r  t o  t h e  b i r t h  of such  person,  w a s  p h y s i c a l l y  p r e s e n t  
i n  t h e  United States or i t s  o u t l y i n g  p o s s e s s i o n s  f o r  a p e r i o d  
or p e r i o d s  t o t a l i n g  n o t  less  t h a n  t e n  y e a r s ,  a t  least  f i v e  of 
which w e r e  a f t e r  a t t a i n i n g  t h e  age  of f o u r t e e n  yea r s ; . . .  

P u b l i c  Law 95-432, 95 S t a t .  1046 ( O c t .  1 0 ,  1 9 7 8 )  amended s e c t i o n  30  
by s t r i k i n g  o u t  " ( a ) "  a f t e r  "Sec. 301.", and by r e d e s i g n a t i n g  p a r a s  
(1) through ( 7 )  as  s u b s e c t i o n s  ( a )  through (g), r e s p e c t i v e l y ,  
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I t  w i l l  be  h e l p f u l  i n  de termining  your p r e s e n t  
c i t i z e n s h i p  s t a t u s  if you would complete  t h e  
e n c l o s e d  ' ' Informat ion  f o r  Determining U.S. 
C i t i z e n s h i p "  f o r m .  P l e a s e  r e t u r n  t h e  completed 
f o r m  w i t h i n  30 days i n  t h e  enc losed  envelope,. 
I f  no r e p l y  i s  r e c e i v e d  t h e  Department may make 
an  o f f i c i a l  d e t e r m i n a t i o n  of your c i t i z e n s h i p  
s t a t u s  on t h e  bas is  of a l l  a v a i l a b l e  in fo rmat ion .  

You may want t o  d i s c u s s  t h i s  matter  w i t h  a 
c o n s u l a r  o f f i c e r  b e f o r e  f i l l i n g  o u t t h i s  form. 
W e  w i l l  be p l e a s e d  t o  a r r a n g e  an appointment  i f  
you do wish t o  c q n s u l t  a m e m b e r  of our  c o n s u l a r  
s t a f f .  _. . . 

Appe l l an t  v i s i t e d  t h e  Embassy on August 2 9 ,  1984 and w a s  i n t e r -  
viewed by a c o n s u l a r  off icer .  H e  com2leted a form t i t l e d  " In fo rmat ion  
f o r  Determining U.S. C i t i z e n s h i p "  and, f o r  i n f o r m a t i o n  purposes,  an  
a p p l i c a t i o n  fo r  a p a s s p o r t / r e g i s t r a t i o n  as  a United States c i t i z e n ,  
T h e r e a f t e r ,  as  r e q u i r e d  by l a w ,  a c o n s u l a r  off icer  executed  a 
c e r t i f i c a t e  of loss of n a t i o n a l i t y  i n  a p p e l l a n t ' s  name on September 1 2 ,  
1984. 3/ The o f f i c e r  c e r t i f i e d  t h a t  -  a c q u i r e d  t h e  
n a t i o n a i i t y  of b o t h  the  Uni ted  States and Nexico a t  b i r t h ;  t h a t  he  
mdea formal  d e c l a r a t i o n  of a l l e g i a n c e  t o  Mexico and t h e r e b y  e x p a t r i a t e d  
h i m s e l f  under  t h e  p r o v i s i o n s  of  s e c t i o n  3 4 9 ( a ) ( 2 )  of t h e  Immigrat ion and 
N a t i o n a l i t y  A c t .  I n  fo rward ing  t h e  cer t i f ica te  t o  t h e  Department, t h e  
c o n s u l a r  off icer  made t h e  f o l l o w i n g  r e p o r t  on -  case. 

3/ S e c t i o n  358 of t h e  Immigrat ion and N a t i o n a l i t y  A c t ,  8 U . S . C .  
1501, r e a d s  as  fo l lows :  

Sec. 358. Whenever a d i p l o m a t i c  or  c o n s u l a r  o f f i c e r  of t h e  United 
S ta tes  h a s  r e a s o n  t o  bel ieve t h a t  a pe r son  whi le  i n  a f o r e i g n  s t a te  h a s  
l o s t  h i s  United S t a t e s  n a t i o n a l i t y  under  any p r o v i s i o n  of c h a p t e r  3 of 
t h i s  t i t l e ,  or under  any p r o v i s i o n  of c h a p t e r  I V  of t h e  N a t i o n a l i t y  A c t  
of 1 9 4 0 ,  as amended, h e  s h a l l  c e r t i f y  t h e  f a c t s  upon which such b e l i e f  
i s  based  t o  t h e  Department of State,  i n  w r i t i n g ,  under  r e g u l a t i o n s  
p r e s c r i b e d  by t h e  S e c r e t a r y  of S t a t e .  I f  t h e  r e p o r t  of t h e  d i p l o m a t i c  
or  c o n s u l a r  off icer  i s  approved by t h e  S e c r e t a r y  of State,  a copy of 
t h e  ce r t i f i ca te  s h a l l  b e  forwarded t o  the  At to rney  Genera l ,  f o r  h i s  
in fo rmat ion ,  and t h e  d i p l o m a t i c  o r  c o n s u l a r  o f f i c e  i n  which t h e  r e p o r t  
w a s  made s h a l l  be d i r e c t e d  t o  forward  a copy of t h e  c e r t i f i c a t e  t o  t h e  - 
person  t o  whom it relates.  



- 4 -  

... H e  i n d i c a t e d  t h a t  w h i l e  it w a s  n o t  h i s  
i n t e n t i o n  t o  renounce h i s  U . S .  c i t i z e n s h i p ,  
ra ther ,  he  a p p l i e d  for  t h e  CMN i n  o 
n o t  lose  h i s  u n i v e r s i t y  s c h o l a r s h i p ,  
claimed t h a t  i f  he  had n o t  o b t a i n e d  
he  n o t  o n l y  would have l o s t  h i s  sch 
he  would have had t o  have p a i d  a much h i g h e r  
r a te  of t u i t i o n .  According t o  s u b j e c t ,  h i s  
f a t h e r  w a s  on a s m a l l  pens ion  and c o u l d  n o t  
a f ford  t o  pay t h e  higher  rate  of t u i t i o n  
r e q u i r e d  of f o r e i g n e r s .  

ect  i n d i c a t e d  he s i g n e d  t h e  oath t o  Mexico 
n t a r i l y  and W i t h  f u l l  knowleage t h a t  it 

would j e o p a r d i z e  h i s  U . S .  c i t i z e n s h i p .  
M r .  -  related t h a t  three of h i s  
b r o t h e r s  and sisters had t a k e n  t h e  oath and 
had l o s t  t h e i r  U.S. c i t i z e n s h i p .  When a 
why he had n o t  come t o  t h e  Embassy t o  d i s c u s s  
t h e  consequences of o b t a i n i n g  the  CMN, h e  
responded t h a t  he w a s  i n  a b i g  h u r r y  and d id  
n o t  have t h e  t i m e .  

LYr, -  has voted i n  Mexico and 
n o t  t h e  U.S. and has n o t  registered for  t h e  
d r a f t ,  H e  r e c e n t l y  o b t a i n e d  a Mexican p a s s p o r t  
and secured  a U . S .  t o u r i s t  visa. '  A s k e d  why he  
had n o t  a p p l i e d  fo r  a U . S .  p a s s p o r t  i n s t e a d  of 
a Mexican document- and U.S. visa,  he r e p l i e d  he 
s u s p e c t e d  he had e x p a t r i a t e d  h i m s e l f  when he 
o b t a i n e d  t h e  CMN. 

I t  i s  clear t h a t  d e s p i t e  M r .  -  
o b t e n t i o n  of a U . S .  card of i d e n t i t y  i n  1 9 7 9 ,  
t h a t  he c o n s i d e r e d  h i m s e l f  t o  be and otherwise 
conducted h imse l f  l i k e  a Mexican c i t i z e n ,  Be- 
cause  a t  leas t  3 brothers/sisters had l o s t  t h e i r  
c i t i z e n s h i p  by t a k i n g  an  oath of a l l e g i a n c e  t o  
Mexico, it i s  a l m o s t  c e r t a i n  he  w a s  aware of t h e  
consequences of h i s  a c t i o n s .  H i s  p r e f e r e n c e  fo r  
t r a v e l i n g  on a Hexican p a s s p o r t  and U . S .  visa 
f u r t h e r  s u p p o r t  t h i s  o f f i ce r ' s  c o n t e n t i o n  t h a t  
M r ,  -  i n t e n d e d  t o  renounce h i s  
U.S. c i t i z e n s h i p  when he  took the  o a t h  of 
a l l e g i a n c e  t o  Mexico. Conof f ,  theref ore, 
recommends CLN p repared  i n  s u b j e c t ' s  name be 
approved. 

The Department approved t h e  cer t i f ica te  on October 11, 1 9 8 4 ,  a 
a c t i o n  t h a t  c o n s t i t u t e s  a n  a d m i n i s t r a t i v e  d e t e r m i n a t i o n  of loss  of 
n a t i o n a l i t y  f r o m  which a t i m e l y  and p r o p e r l y  f i l e d  appea l  may b e  
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t aken  t o  t h e  Board of A p p e l l a t e  Review. I n  informing t h e  Embassy of 
i t s  approva l  of t h e  cer t iz ica te ,  t h e  Department gave t h e  f o l l o w i n g  
r a t i o n a l e  f o r  i t s  a c t i o n : . .  

1. M r .   w a s  aware from t h e  exper ience  
of o l d e r  s i b l i n g s  of t h e  p robab le  consequences 
of o b t a i n i n g  a c e r t i f i c a t e  of Mexican n a t i o n a l i t y .  
However, he d i d  n o t  i n q u i r e  of t h e  Embassy as  t o  
h o w  he  might m a i n t a i n  h i s  U . S .  c i t i z e n s h i p .  
Subsequent ly  he  o b t a i n e d  a U . S .  v i sa  on h i s  
Mexican p a s s p o r t .  When asked why n e  d i d n ' t  a p p l y  
f o r  a U . S .  p a s s p o r t  he  r e p l i e d  it w a s  because he 
b e l i e v e d  he had e k p a t r i a t e d  h i m s e l f  by o b t a i n i n g  
a CMN. 

2 .  T h e  Dept concurs  wi th  C o n o f f ' s  o p i n i o n  t h a t  
M r .   i n t e n d e d  t o  r e l i n q u i s h  U . S .  c i t i z e n s h i p  
by h i s  ac t .  

Mr. -  e n t e r e d  an a p p e a l  on September 23, 1985. 

I1 

T h e  Immigrat ion and N a t i o n a l i t y  A c t  p r e s c r i b e s  t h a t  a n a t i o n a l  
of t h e  United S t a t e s  s h a l l  lose h i s  n a t i o n a l i t y  by v o l u n t a r i l y  making 
a formal  d e c l a r a t i o n  of a l l e g i a n c e  t o  a f o r e i g n  s t a t e  w i t h  t h e  
i n t e n t i o n  of r e l i n q u i s h i n g  United States n a t i o n a l i t y .  4 /  There i s  no 
d i s p u t e  t h a t  -  d u l y  make a formal d e c l a r a t i o n  of 
a l l e g i a n c e  t o  Mexico and so brought  h imsel f  w i t h i n  t h e  purview of t h e  
s t a t u t e .  

I n  l a w  it i s  presumed t h a t  a s t a t u t o r y  e x p a t r i a t i n g  a c t  i s  volun-  
t a r y ,  b u t  t h e  presumption may be r e b u t t e d  upon a showing by a p re-  
ponderance of t h e  ev idence  t h a t  t h e  ac t  w a s  i n v o l u n t a r y .  - 5/ L - 

- 4 /  S e c t i o n  3 4 9 ( a )  ( 2 ) .  Text  supra ,  n o t e  1. 

- 5/ 
1 4 8 1 ( c ) ,  p r o v i d e s  t h a t :  

Whenever t h e  l o s s  of United S ta tes  n a t i o n a l i t y  i s  p u t  i n  i s s u e  i n  
any a c t i o n  o r  p roceed ing  commenced on or  a f t e r  t h e  enactment of t h i s  
s u b s e c t i o n  under,  or by v i r t u e  o f ,  t h e  p r o v i s i o n s  of t h i s  or  any o t h e r  
A c t ,  t h e  burden s h a l l  be upon t h e  Se r son  or  p a r t y  c l a iming  t h a t  such 
loss  occur red ,  t o  es tabl ish  such c l a i m  by a preponderance of t h e  
evidence .  Except as o therwise  p rov ided  i n  s u b s e c t i o n  (b), any pe r son  
who commits or per forms,  or  who h a s  committed or  performed, any act  of 
e x p a t r i a t i o n  under  t h e  p r o v i s i o n s  of t h i s  or any other A c t  s ha l l  be 
presumed t o  have done so v o l u n t a r i l y ,  b u t  such presumption may be  r e b u t t e c  
upon a showing, by a preponderance of t h e  ev idence ,  t h a t  t h e  act  or ac t s  
committed or performed w e r e  n o t  done v o l u n t a r i l y .  

S e c t i o n  3 4 9 ( c )  of t h e  Immigration and N a t i o n a l i t y  A c t ,  8 U.S.C. 

- _--- - 
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 t h u s  bears t h e  burden of p rov ing  t h a t  h e  d i d  n o t  p ledge  
a l l e g i a n c e  t o  Nexico v o l u n t a r i l y .  

A p p e l l a n t ’ s  case t h a t  he a c t e d  v o l u n t a r i l y  rests on t h e  f o l l o w i  
a l l e g a t i o n s :  

- I n  my f i n a l  y e a r  of a r c h i t e c t u r a l  s t u d i e s  
(1984-85), under a f u l l  s c h o l a r s h i p  f r o m  t h e  
N a t i o n a l  Autonomous U n i v e r s i t y  of Mexico, I 
r e q u e s t e d  t h e  C e r t i f i c a t e  of Mexican Nation-  
a l i t y  t o  be able t o  c o n t i n u e  my s t u d i e s  w i t h  
t h e  Mexican s c h o l a r s h i p .  Otherwise  I would 
have l o s t  t h e  s c h o l a r s h i p  and had  t o  pay t h e  
t u i t i o n  f o r  f o r e i g n e r s ,  which I c o u l d  n o t  have 
a f f o r d e d ,  

- T o  a l l o w  m e  t o  o b t a i n  my p r o f e s s i o n a l  degree 
and t h e r e b y  e x e r c i s e  my p r o f e s s i o n ,  t he  S e x i c a n  
a u t h o r i t i e s  r e q u i r e  t h e  C e r t i f i c a t e  of Mexican 
N a t i o n a l i t y  of s t u d e n t s  born  of f o r e i g n  p a r e n t s ,  
Otherwise t h e  degree  i s  d i f f i c u l t  t o  o b t a i n  as a 
f o r e i g n e r  . 
- The Mexican a u t h o r i t i e s  r e q u i r e  t h e  C e r t i -  
f i c a t e  of Mexican N a t i o n a l i t y  of t h o s e  over  18 
seek ing  t o  o b t a i n  a Mexican p a s s p o r t  i n  order 
t o  leave Mexico, 

I n  r e q u e s t i n g  t h e  c e r t i f i c a t e ,  I w a s  aware t h a t  
I c o u l d  lose my U . S .  c i t i z e n s h i p ;  however, my 
o l d e r  s i b l i n g s  had been i n  t h e  s a m e  s i t u a t i o n  and 
t h e  United S t a t e s  Embassy had informed them t h a t  
a l l  t h e y  c o u l d  do w a s  renounce it, and t h e y  w e r e  
never  informed t h a t  r e q u e s t i n g  t ire C e r t i f i c a t e  of 
Mexican N a t i o n a l i t y  would n o t  [ s ic ]  e n t a i l  
a u t o m a t i c  loss of U . S .  c i t i z e n s h i p .  

I n  t h a t  s i t u a t i o n  it never  o c c u r r e d  t o  m e  t o  
r e q u e s t  in fo rmat ion  from t h e  Embassy,.., 

B r i e f l y  s t a t e d ,  a p p e l l a n t  con tends  t h a t  he  performed an e x p a t r  
t i v e  ac t  a g a i n s t  h i s  f i x e d  w i l l  and i n t e n t  because h e  w a s  f o r c e d  t o  
so by economic p r e s s u r e s  and because  h e  unders tood t h a t  
a l t e r n a t i v e  way t o  a c q u i r e  an  academic d e g r e e  and t o  p r a c t i c e  h i s  
chosen p r o f e s s i o n  e x c e p t  by o b t a i n i n g  a cer t i f ica te  of lrexican n a t i  
a l i t y  . 
- 5/ Cont’d.  

3 4 9 ( b )  b u t  d i d  n o t  r e d e s i g n a t e  s e c t i o n  3 4 9 ( c )  as s e c t i o n  3 4 9 ( b ) .  
P u b l i c  Law 99-653, approved November 1 4 ,  1986, r e p e a l e d  sectio 
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W e  are n o t  persuaded by a p p e l l a n t ' s  c o n t e n t i o n  t h a t  because  he 
unders tood h i s  o l d e r  b r o t h e r s  and sister had been informed by t h e  
Embassy t h a t  t h e y  had no a l t e r n a t i v e  e x c e p t  t o  renounce t h e i r  
American c i t i z e n s h i p  i f  t h e y  wished t o  s t u d y  and work i n  Mexico, he 
had been mis led  and so a c t e d  i n v o l u n t a r i l y .  H e  h a s  n o t -d e m o n s t r a t e d  
t h a t  he w a s  misinformed by United S t a t e s  o f f i c i a l s ;  he has submi t t ed  
no  proof of h i s  a l l e g a t i o n s ,  I t  was h i s  r e s p o n s i b i l i t y  t o  f i n d  o u t  
w h a t  h i s  legal  s i t u a t i o n  w a s  - n o t  t o  reLg on a vague unders t and ing  
of h i s  o l d e r  b r o t h e r s  and sister,  S i n c e  -  d i d  n o t  
a s c e r t a i n  t h e  f a c t s  b e f o r e  a c t i n g ,  he may n o t  be heard t o  say  h i s  act  
w a s  i n v o l u n t a r y  s imply  because he  though t  he  had no a l t e r n a t i v e .  

N o r  are w e  persuaded t h a t  a p p e l l a n t  h a s  made o u t  a case of 
economic d u r e s s .  The  caseslaw on economic d u r e s s  i s  a b s o l u t e l y  c lear :  
o n l y  if t h e  c i t i z e n  f a c e d  such a d i r e  s i t u a t i o n  t h a t  he  c o u l d  n o t  
2 rov ide  fo r  h i s  own o r  h i s  f a m i l y ' s  s u b s i s t e n c e  u n l e s s  he performed 
an e x p a t r i a t i v e  ack, c o u l d  t h e  doing  of t h e  a c t  be c h a r a c t e r i z e d  as  
i n v o l u n t a r y ,  S t i p a  v.  D u l l e s ,  223 F.2d 551 ( 3 r d  C i r .  1 9 5 9 ) ;  Insogna 
v.  Dul l e s ,  1 1 6  F. Supp.-D.D.C. 1 9 5 3 ) .  I n  Insogna v. D u l l e s ,  f o r  
i n s t a n c e ,  t h e  e x p a t r i a t i n g  ac t  w a s  performed t o  o b t a i n  money n e c e s s a r y  
" i n  order t o  l i v e , "  1 1 6  F. Supp, a t  475, I n  S t i p a  v. D u l l e s ,  t h e  
a l l e g e d  e x p a t r i a t e  f a c e d  " d i r e  economic p l i g h t a n d i n a b m t o  o b t a i n  
employment." 233 F.2d a t  556. 

4 

The p r e s s u r e s  on a p p e l l a n t  do n o t  r i se  t o  t h e  l e v e l  of sub- 
s i s t e n c e  t h r e a t e n i n g ,  fo r  h i s  s i t u a t i o n  cou ld  h a r d l y  be  d e s c r i b e d  a s  
"dire . Granted, paying a h i g h e r  t u i t i o n  because  he w a s  classed a s  
a f o r e i g n  s t u d e n t  might  have been burdensome t o  h i m  and h i s  f a t h e r ,  
b u t  doing an  e x p a t r i a t i v e  a c t  s imply t o  l e s s e n  a f i n a n c i a l  burden 
i n c i d e n t  t o  o n e ' s  e d u c a t i o n  cannot  be d e s c r i b e d  as a c t i n g  i n v o l u n t a r i l y ,  
H e  o f f e r s  no  proof  t h a t  he  c o u l d  n o t  f i n d  t h e  monies t o  fund  h i s  
t u i t i o n ;  h e  merely s tates  t h a t  h i s  f a t h e r  w a s  t h e  r e c i p i e n t  of  a s m a l l  
pens ion  and c o u l d  n o t  s u b s i d i z e  him, H e  h a s  n o t  shown,as he  must do, 
t h a t  he e x p l o r e d  i n  v a i n  a l t e r n a t i v e s  t o  o b t a i n i n g  a c e r t i f i c a t e  of 
Mexican n a t i o n a l i t y .  

Mexican l a w  r e q u i r e s  t h a t  d u a l  n a t i o n a l s  e lect  between the i r  
n a t i o n a l i t i e s  a f t e r  a t t a i n i n g  the  age  of  1 8 .  T h i s  l a w  c o n f r o n t s  many 
young a d u l t s  w i t h  v e r y  d i f f i c u l t  d e c i s i o n s .  But t h a t  f a c t  a l o n e  
cannot  be  c o n s i d e r e d  coercive, f o r  t o  r e q u i r e  t h a t  those d u a l  n a t i o n a l s  
w h o  w i s h  t o  en joy  t h e  r i g h t s  and p r i v i l e g e s  of  Mexican n a t i o n a l i t y  
s h a l l  renounce t h e i r  o t h e r  n a t i o n a l i t y  is unden iab ly  a l e g i t i m a t e  
e x e r c i s e  of n a t i o n a l  s o v e r e i g n t y .  N o  cases suggest t h a t  United Sta tes  
c o u r t s  c o n s i d e r  t h a t  enforcement  of i t s  l a w  by Mexico c o n s t i t u t e s  
d u r e s s  on American c i t i z e n s  w h o  happen a l so  t o  be Mexican. 

As a matter of  l a w ,  ? -  had a cho ice .  H e  w a s  
p l a i n l y  aware t h a t  making a d e c l a r a t i o n  of a l l e g i a n c e  t o  Mexico 
cou ld  r e s u l t  i n  loss  of h i s  United Sta tes  c i t i z e n s h i p .  Nonethe less ,  
h e -d e c i d e d  t o  e n j o y  t h e  b e n e f i t s  Mexican n a t i o n a l i t y  would c o n f e r  
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on h i m .  
i s  no duress ,  f o r  o p p o r t u n i t y  t o  make a choice i s  t h e  e s s e n c e  of 
v o l u n t a r i n e s s .  J o l l e y  v.  Immigrat ion and N a t u r a l i z a t i o n  S e r v i c e ,  
4 4 1  F.2d 1245, l ' m t h  C i r .  1 9 / 1 ) .  

Where one has o p p o r t u n i t y  t o  make a p e r s o n a l  choice there  

W e  conclude t h a t  -  has n o t  overcome t h e  presump- 
t i o n  t h a t  h i s  formal  d e c l a r a t i o n  of a l l e g i a n c e  t o  Mexico w a s  m a d e  
v o l u n t a r i l y .  

I11 

T h e  q u e s t i o n  remains,  however, whether on a l l  t h e  ev idence  
a p p e l l a n t  i n t e n d e d  t o  r e l i n q u i s h  h i s  United Sta tes  c i t i z e n s h i p  when 
he pledged a l l e g i a n c e  t o  Mexico, I n  Vance v .  T e r r a z a s c  4 4 4  U . S .  253 
(1980) '  t h e  Supreme Cour t  h e l d  t h a t  unae r  t h e  s t a t u t e ,  6/ t h e  
Government bears t h e  burden of p rov ing  a p e r s o n ' s  in tent- and must 
do so by a preponderance of  t h e  ev idence ,  4 4 4  U . S .  a t  2 6 7 .  I n t e n t  md 
be expressed  i n  words or  found as  a f a i r  i n f e r e n c e  from proven 
conduc t ,  Id .  a t  260 .  T h e  i n t e n t  t h e  Government must prove  i s  t h e  
p e r s o n ' s  i n t e n t  a t  t h e  t i m e  t h e  e x p a t r i a t i n g  ac t  w a s  performed.  - T e r r  
v .  Haig, 653 F.2d 285, 2 8 7  ( 7 t h  C i r .  1 9 8 1 ) .  Making a d e c l a r a t i o n  of 
a l l e g i a n c e  t o  a f o r e i g n  s t a t e  a l t h o u g h  n o t  c o n c l u s i v e  ev idence  of a n  
i n t e n t  t o  r e l i n q u i s h  United S ta tes  c i t i z e n s h i p ,  may be h i g h l y  pe r suas  
evidence  of such an  i n t e n t .  Vance v .  T e r r a z a s ,  s u p r a ,  a t  2 6 1 ,  c i t i n g  
N i s h i k a w a  v. Dul l e s ,  356 U.S .1291  139 (1958 ) ( B l a c k ,  J. Concurr ing . )  

- 

-  e x p r e s s l y  renounced United S t a t e s  n a t i o n a l i t y  
and a l l  a l l e g i a n c e  t o  t h e  United S ta tes  and p ledged a l l e g i a n c e  t o  
Mexico when he a p p l i e d  f o r  a c e r t i f i c a t e  of Mexican n a t i o n a l i t y .  

T h e  cases ho ld  t h a t  p rov ided  no o the r  f a c t o r s  are p r e s e n t  
w a r r a n t i n g  a d i f f e r e n t  r e s u l t ,  v o l u n t a r i l y ,  knowingly and i n t e l l i -  
g e n t l y  renouncing  Uni ted  S ta tes  c i t i z e n s h i p  i n  t h e  c o u r s e  of 
performing a s t a t u t o r y  e x p a t r i a t i n g  ac t ,  ev idences  a n  i n t e n t  t o  
r e l i n q u i s h  United Sta tes  c i t i z e n s h i p .  T e r r a z a s  v. Haig, 563 F.2d 28') 
( 7 t h  C i r .  1 9 8 1 ) .  There,  t h e  Cour t  h e l d  t h a t  p l a i n t m m a n i f e s t e d  a n  
i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p  by v o l u n t a r i l y ,  knowingly and 
u n a e r s t a n d i n g l y  a p p l y i n g  f o r  a c e r t i f i c a t e  of Mexican n a t i o n a l i t y  thdt 
c o n t a i n e d  a n  oath of  a l l e g i a n c e  t o  Mexico and t h e  r e n u n c i a t i o n  of 
United S t a t e s  c i t i z e n s h i p .  See a l so  Richards  v. S e c r e t a r y  of S ta te ,  
752 F.2d 1 4 1 3 ,  1 4 2 1  ( 9 t h  C i r .  1 9 8 5 ) .  The v o l u n t a r y  t a k i n g  of a formci 
oath  t h a t  i n c l u d e s  an  e x p l i c i t  r e n u n c i a t i o n  of United S ta tes  c i t i z e n -  
s h i p  i s  " o r d i n a r i l y  s u f f i c i e n t  t o  e s t a b l i s h  a s p e c i f i c  i n t e n t  t o  
renounce United S ta tes  c i t i z e n s h i p . "  S i m i l a r l y ,  Meretsky v ,  Departmcr 
of S ta te ,  e t .  a l . ,  C i v i l  Act ion  85-1985, memorandum op in ion  ( D . D . C .  
1985)  - See a l s o  T e r r a z a s  v .  Vance, N o  75-C 2370 ,  memorandum op in ion ,  

- 6/ 
n o t e  5 ,  

S e c t i o n  3 4 9 ( c )  of t h e  Immigrat ion and N a t i o n a l i t y  A c t ,  t e x t  supr'i .  
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c 

p. 8 ( N . D .  I l l .  1 9 7 7 : "  A person  of d u a l  n a t i o n a l i t y  w i l l  be he ld  t o  
have e x p a t r i a t e d  h imsel f  f r o m  t h e  United S t a t e s  when it is  shown t h a t  
he v o l u n t a r i l y  committed an  ac t  whereby h e  unequ ivoca l ly  renounced 
h i s  a l l e g i a n c e  t o  t h e  United Sta tes .  Fletes-Mora v .  Rogers, 1 6 0  
F. Supp. 2 1 5  (C .D.  C a l i f .  1 9 5 8 ) .  

11 

F r o m  -  own s t a t e m e n t s  it i s  clear t h a t  he  
knowingly and i n t e l l i g e n t l y  made a fo rmal  d e c l a r a t i o n  of a l l e g i a n c e  
t o  Mexico. I n  t h e  form he completed fo r  d e t e r m i n a t i o n  of Uni ted  
Sta tes  c i t i z e n s h i p  a t  t h e  Embassy i n  August 1 9 8 4 ,  he stated t h a t  he 
knew he  c o u l d  lose American c i t i z e n s h i p  b u t  " i f  I d i d n ' t  [ o b t a i n  
a c e r t i f i c a t e  of Mexican n a t i o n a l i t y ]  I would n o t  be able t o  o b t a i n  
my degree  i n  schoo l ,  and I wouldn ' t  be  a b l e  t o  c o n t i n u i n g  [sic]  
l i v i n g  i n  Mexico," When h6 a p p l i e d  f o r  t h e  c e r t i f i c a t e  he w a s  n e a r l y  
2 2  y e a r s  of age,  schoo led  and f l u e n t  i n  Spanish .  A s  n o t e d  by t h e  
c o n s u l a r  o f f icer  w h o  p r o c e s s e d  h i s  case, -  w a s  aware 
of t h e  e x p e r i e n c e  of h i s  b r o t h e r s  and s is ter  who l i k e  him w e r e  
found t o  have e x p a t r i a t e d  themselves by making a formal d e c l a r a t i o n  
of a l l e g i a n c e  t o  Mexico, W e  f i n d  n o t h i n g  i n  t h e  record t o  i n d i c a t e  
t h a t  a p p e l l a n t  acted i n a d v e r t e n t l y .  

F i n a l l y ,  w e  f i n d  no f a c t o r s  i n  t h i s  case t h a t  would s u p p o r t  a 
f i n d i n g  of l a c k  of i n t e n t  on a p p e l l a n t ' s  p a r t  t o  r e l i n q u i s h  h i s  
United S ta tes  c i t i z e n s h i p .  A f t e r  choos ing  t o  become s o l e l y  a Mexican 
c i t i z e n ,  -  o b t a i n e d  a Mexican p a s s p o r t  and a United 
S ta tes  v i s a ,  and v i s i t e d  t h e  United S t a t e s - a s  a Mexican c i t i z e n .  
H e  contends  such conduct  "does n o t  i n d i c a t e  a d e s i r e  t o  r e l i n q u i s h  
U . S .  c i t i z e n s h i p . "  S tand ing  a l o n e  it might  n o t ,  b u t  t r a v e l l i n g  t o  
t h e  United Sta tes  a s  a f o r e i g n  c i t i z e n  h a r d l y  s i g n i f i e s  a n  i n t e n t i o n  
t o  r e t a i n  c i t i z e n s h i p .  A s i d e  f r o m -  e x p r e s s i o n s  of 
r e g r e t  a t  l o s i n g  United States c i t i z e n s h i p ,  w e  p e r c e i v e  no factors 
t h a t  would lead u s  t o  doubt  t h a t  it w a s  h a s  i n t e n t i o n  t o  s u r r e n d e r  
United S t a t e s  c i t i z e n s h i p  and t r a n s f e r  h i s  a l l e g i a n c e  t o  Mexico, 

4 

On a l l  t h e  ev idence  t h e  Department h a s  carr ied i t s  burden of 
proving  t h a t  M r .  -  i n t e n d e d  t o  r e l i n q u i s h  h i s  United 
Sta tes  c i t i z e n s h i p ,  

I V  

Upon c o n s i d e r a t i o n  of t h e  f o r e  
ment ' s  a d m i n i s t r a t i v e  d e t e r m i n a t i o n  
e x p a t r i a t e d  h i m s e l f .  

-J' ~~~~~~~~~ 

J. P d t e r  A."Bernhardt, Member 




