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February 17, 1987 

DEPARTMENT OF STATE 
c 

BOARD OF APPELLATE REVIEW 

IN THE &NATTER OF: M  B  L  

This is an appeal from an administrative determination of 
the Department of State that appellant, M  B  L , 
expatriated himself on June 3, 1986 under the provisions of 
section 349(a)(5) of the Immigration and Nationality Act by 
making a formal renunciation of his United States nationality 
before a consular officer of the United States at Stuttgart, 
Federal Republic of Germany. - 1/ 

On December 30, 1986, the Board of Appellate Review decided 
that  voluntarily renounced his United States nationality 
with the intention of relinquishing that nationality. The Board 
accordingly affirmed the Department's determination that  
expatriated himself. This opinion sets forth findings of fact 
and conclusions of law in  case, as required by federal 
regulations. 22 CFR 7.8. 

I 

 acquired United States nationality by birth to a United 
States citizen father, an officer in the United States Army, on 

  . He grew 
up and was educated in Germany. It seems he wished to become a 
teacher. In a statement executed in August 1986  described 
how his career plans led him to make a formal renunciation of his 
United States nationality: 

I 1/ Prior to November 14, 1986, section 349(a)(S) of the Immi- 
gration and Nationality Act, 8 U.S.C. 1481(a)(5) read as follows: 

Sec. 349. (a) From and after the effective date of this Act 
a person who is a national of the United States whether by birth 
or naturalization, shall lose his nationality by -- 

. . .  
(5) making a formal renunciation of nationality 

before a diplomatic or consular officer of the United 
States in a foreign state, in such form as may be 
prescribed by the Secretary of State... 

Public Law 99-653, approved November 14, 1986, entitled 
"Immigration and Nationality Law Amendments of 1986, 'I amended 
subsection (a) of section 349 by inserting "voluntarily perform- 
ing any of the following acts with the intention of relinquishing 
United States nationality:" after "shall lose his nationality 
by". 
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t h e  
F i r s  

a con 
s u l a r  o f f i c e r  and t w o  w i t n e s s e s .  I n  t h e  s t a t e m e n t  h e  d e c l a r e d  t h  
he  wished t o  e x e r c i s e  h i s  r i g h t  t o  renounce h i s  United States 
n a t i o n a l i t y  and t h a t  he d i d  so v o l u n t a r i l y .  H e  acknowledged t h a t  
he  d id  n o t  hold a n o t h e r  n a t i o n a l i t y ,  r e n u n c i a t i o n  would leave h i m  
s tateless ,  F u r t h e r ,  h e  s ta ted  t h a t  t h e  s e r i o u s  and i r r e v o c a b l e  n 
of  formal  r e n u n c i a t i o n  had  been e x p l a i n e d  t o  him by t h e  Consul a n  
t h a t  he  f u l l y  unders tood  t h o s e  consequences.  F i n a l l y ,  h e  stated 
t h a t  h e  d i d  n o t  choose t o  make a s e p a r a t e  s t a t e m e n t  e x p l a i n i n g  wh 

I n  s c h o o l  I w a s  never  c o n s i d e r e d  a n y t h i n g  o the r  
t h a n  a United S t a t e s  c i t i z e n  and I a c c e p t e d  t h a t  
t h a t  f a c t  c o u l d  have cost  m e  d e a r l y ,  I p l a c e d  
f i r s t  academica l ly  i n  my h i g h  schoo l  (gymnasium) 
and if I had been German I would have been 
e n t i t l e d  t o  demand a p a r t i c u l a r  f i e l d  of s t u d y  
a t  t h e  u n i v e r s i t y .  As a n  American I c o u l d  o n l y  
r e q u e s t  and hope f o r  t h e  best.  

I n  Germany one c a n n o t  a c h i e v e  t h e  s t a t u s  of 
t e a c h e r  or p r o f e s s o r  w i t h o u t  f i r s t  t a k i n g  an  
examinat ion  upon comple t ion  of U n i v e r s i t y  s t u d i e s  
and t h e n  undergoing a 2 y e a r  i n t e r n s h i p .  The 
r u l e  has always been (or  so I t h o u g h t )  t h a t  
a l though  you c o u l d  take t h e  f i n a l  examinat ion  
as  a f o r e i g n e r  you would n o t  be p e r m i t t e d  t o  
p a r t i c i p a t e  i n  t h e  p r o f e s s i o n a l  i n t e r n s h i p  
program if your  c i t i z e n s h i p  w a s  o t h e r  t h a n  
German, 

I de layed  t h i s  d e c i s i o n  as  as I c o u l d  
economical ly  a f f o r d  t o  do so. I s t u d i e d  
chemis t ry ,  b i o l o g y  and mathematics  fo r  m o r e  
t h a n  1 0  y e a r s .  There i s  a g l u t  o f  math and 
n a t u r a l  s c i e n c e  teachers i n  Germany and I hoped 
t h a t  pe rhaps  I c o u l d  o b t a i n  a t e a c h i n g  job i n  
t h e  United S t a t e s .  I n  order t o  do t h a t  I had 
t o  have a t e a c h i n g  cer t i f icate .  But, i n  order 
t o  o b t a i n  t h a t  I had t o  do a n  i n t e r n s h i p  which 
meant t h a t  I had  t o  r e l i n q u i s h  my United S t a t e s  
c i t i z e n s h i p .  

For t h a t  r e a s o n  I a r r a n g e d  f o r  t h e  t r i p  t o  t h e  
S t u t t g a r t  Consu la te  and t h e  t a k i n g  of t h e  o a t h  of  
r e n u n c i a t i o n .  I d i d  n o t  m i s r e p r e s e n t  my desires 
a t  t h e  t i m e  I took t h a t  oath on June  3 ,  1986. I 
d i d  desire t o  r e l i n q u i s h  my U.S. c i t i z e n s h i p- - b u t  
o n l y  because  I believed a t  t h e  t i m e  t h a t  I had  t o  
do so i n  o r d e r  n o t  t o  have w a s t e d  1 0  y e a r s  o f  
U n i v e r s i t y  s t u d y ,  

The r e c o r d  shows t h a t  on June  3 ,  1 9 8 6   appeared  a t  
Consu la te  General  a t  S t u t t g a r t  t o  renounce h i s  n a t i o n a l i t y .  
h e  execu ted  a s t a t e m e n t  of  unders t and ing  i n  t h e  p r e s e n c e  of 
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wanted t o  renounce h i s  n a t i o n a l i t y .  A f t e r   had execu ted  t h e  
s t a t e m e n t  of u n d e r s t a n d i n g ,  t h e  c o n s u l a r  o f f i c e r  a d m i n i s t e r e d  t h e  
oat6 of r e n u n c i a t i o n  t o  h i m .  Upon comple t ion  of t h e s e  p roceed ings ,  
t h e  c o n s u l a r  o f f i c e r  e x e c u t e d  a c e r t i f i c a t e  of loss of n a t i o n a l i t y ,  
a s  r e q u i r e d  by l a w .  2 /  T h e r e i n  he  c e r t i f i e d  t h a t   a c q u i r e d  
United S t a t e s  n a t i o n a i i t y  a t  b i r t h ;  t h a t  he made a formal  r enunc ia-  
t i o n  of t h a t  n a t i o n a l i t y ;  and  t h e r e b y  e x p a t r i a t e d  h i m s e l f .  

Very s h o r t l y  a f t e r  renouncing  h i s  n a t i o n a l i t y   a t t empted  
t o  retract  h i s  r e n u n c i a t i o n .  H e  e x p l a i n e d  why he a t t empted  t o  do 
so i n  h i s  August 1986 d e c l a r a t i o n :  

I n c r e d i b l y ,  w i t h i n  48 h o u r s  a f t e r  t a k i n g  t h e  oath,  
my mother  l e a r n e d  t h a t  t h e  German s t a te  of Hessen 
( w e  l i v e  i n  Baden-Wurttemberg) had removed t h e  
r e s t r i c t i o n s  o p  c i t i z e n s h i p  and t h a t  I cou ld  do 
my i n t e r n s h i p  as an  American c i t i z e n .  

She immediately c o n t a c t e d  M r .   t h e  V i c e  
Consul i n  S t u t t g a r t ,  and asked h i m  on my b e h a l f  
t o  s t o p  p r o c e s s i n g  t h e  C e r t i f i c a t e  of L o s s  of 
N a t i o n a l i t y  because  I wished t o  revoke my 
r e n u n c i a t i o n .  M r .  T y l e r  r e f u s e d  t o  do t h i s  say-  
i n g  t h a t  h e  c o u l d  do n o t h i n g .  

The n e x t  day, J u n e  6, I cal led and p e r s o n a l l y  
spoke t o  M r .  T y l e r  and asked whether  I c o u l d  
come t o  S t u t t g a r t  t o  re t rac t  my r e n u n c i a t i o n .  
H e  t o l d  m e  t h a t  t o  do so would -be p o i n t l e s s  
because  t h e r e  w a s  no procedure  f o r  r e t r a c t i n g  a 
r e n u n c i a t i o n .  H e  t o l d  m e  there w a s  n o t h i n g  
anyone c o u l d  do. 

The  Department approved t h e  c e r t i f i c a t e  on June 25,  1986, 
approva l  c o n s t i t u t i n g  a n  a d m i n i s t r a t i v e  d e t e r m i n a t i o n  of loss  of 
n a t i o n a l i t y  f r o m  which a t i m e l y  and p r o p e r l y  f i l e d  a p p e a l  may be 
t a k e n  t o  t h e  Board of A p p e l l a t e  R e v i e w ,   e n t e r e d  t h e  appea l  
through counse l  on August 27 ,  1986. H e  bases h i s  case f o r  
r e s t o r a t i o n  of h i s  c i t i z e n s h i p  on t h e  f o l l o w i n g  grounds: 

- 2 /  
1501 ,  reads as follows: 

United S ta tes  has  r e a s o n  t o  b e l i e v e  t h a t  a pe r son  w h i l e  i n  a 
f o r e i g n  s t a t e  h a s  l o s t  h i s  United S t a t e s  n a t i o n a l i t y  under  any 
p r o v i s i o n  of c h a p t e r  3 of t h i s  t i t l e ,  or under any p r o v i s i o n s  of 
c h a p t e r  I V  of t h e  N a t i o n a l i t y  A c t  of 1 9 4 0 ,  as  amended, he  s h a l l  
c e r t i f y  t h e  fac ts  upon which such b e l i e f  i s  based t o  t h e  Department 
of  Sta te ,  i n  w r i t i n g ,  under  r e g u l a t i o n s  p r e s c r i b e d  by t h e  S e c r e t a r y  
of  S t a t e .  
approved by t h e  S e c r e t a r y  of State,  a copy of t h e  ce r t i f i ca te  s h a l l  
be forwarded t o  t h e  At to rney  Genera l ,  f o r  h i s  in fo rmat ion ,  and t h e  
d i p l o m a t i c  or  c o n s u l a r  o f f i c e  i n  which t h e  r e p o r t  w a s  made s h a l l  be 
d i r e c t e d  t o  forward  a copy of  t h e  c e r t i f i c a t e  t o  t h e  pe r son  t o  whom 
it relates .  

S e c t i o n  358 of  t h e  Immigrat ion and N a t i o n a l i t y  A c t ,  8 U.S.C. 

Sec. 358. Whenever a d i p l o m a t i c  or  c o n s u l a r  o f f i c e r  of t h e  

If t h e  r e p o r t  of  t h e  d i p l o m a t i c  o r  c o n s u l a r  o f f icer  i s  

4 
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Neither the statute nor the applicable federal regulations 
(22 CFR 50.50) make provision for a renunciant to recant, As the 
statement of understanding that  signed before taking the oath 
of renunciation specifically stated, renunciation is irrevocable. 
Although the consular officer concerned might properly have in- 
formed the Department of  change of heart in order to make 
the record complete, we do not consider his failure to do so was 
error. He quite correctly told  that his renunciation was 
irrevocable, Formal renunciation of United States nationality may 
only be nullified if (a) it was not performed in accordance with 
applicable legal principles, i.e., in the manner prescribed by 
law and in the form prescribed by the Secretary of State; (b) was 
involuntary; or (c) the Fenunciant's intent to relinquish citizen- 
ship is not proved because the record shows that he did not per- 
form the expatriative act with full awareness of the grave 
consequences flowing from it. 

4 

I11 

There is no dispute that  formal renunciation of his 
United States nationality was accomplished in the manner prescribed 
by law and in the form prescribed by the Secretary of State. 

In law it is presumed that one who performs a statutory 
expatriating act does so voluntarily, but the presumption may be 
rebutted upon a showing by a preponderance of the evidence that 
the act was involuntary, - 4/ 

 has not, in our judgment, rebutted the presumption 
that he acted voluntarily, That he believed his economic well- 
being left him no alternative but to surrender his United States 
citizenship plainly was a mistake of fact. But the mistake lies 
at  door; he created the pseudo dilemma - whether to renounce 
his citizenship or allow ten years of training to go down the 
drain. He may not be heard to allege that a situation of his own 

- 4/ 
1481(c), provides that: 

in any action or proceeding commenced on or after the enactment of 
this subsection under, or by virtue of, the provisions of this or 
any other Act, the burden shall be upon the person or party claiming 
that such loss occurred, to establish such claim by a preponderance 
of the evidence. Except as otherwise provided in subsection (b), 
any person who commits or performs, or who has committed or performed, 
any act of expatriation under the provisions of this or any other Act 
shall be presumed to have done so voluntarily, but such presumption 
may be rebutted upon a showing, by a preponderance of the evidence, 
that the act or acts committed or performed were not done voluntarily. 

The Immigration and Nationality Act Amendments of 1986, PL 99- 
653, approved November 14, 1986, repealed subsection (b) of section 
349, but did not redesignate subsection (c), 

Section 349(c) of the Immigration and Nationality Act, 8 U.S.C. 

Whenever the loss of United States nationality is put in issue 



at on June 3 ,  1986 
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Aged 3 2  y e a r s  i n  1 9 8 6  and a p r o s p e c t i v e  t e a c h e r ,   s u r e l y  knew 
what h e  w a s  doing .  Nothing of r e c o r d  shows t h a t  he  a c t e d  because 
of mis take  of f a c t  or  l a w .  I n  b r i e f ,  a p p e l l a n t ' s  v o l u n t a r y  
f o r f e i t u r e  of h i s  Uni ted  S ta tes  n a t i o n a l i t y  w a s  accomplished i n  
due and p r o p e r  form w i t h  f u l l  consc iousness  of t h e  g r a v i t y  of t h e  
ac t .  

The Department t h u s  h a s  s u s t a i n e d  i t s  burden of p rov ing  by a 
preponderance o f  t h e  ev idence  t h a t  a p p e l l a n t  i n t e n d e d  t o  r e l i n q u i s h  
h i s  United S t a t e s  n a t i o n a l i t y  when he  f o r m a l l y  renounced t h a t  
n a t i o n a l i t y .  

V 

Upon c o n s i d e r a t i o n  of  t h e  fo rego ing ,  w e  conclude  t h a t  a p p e l l a n t  
e x p a t r i a t e d  h imsel f  on June  3,  1986 by making a formal  r e n u n c i a t i o n  
o f  h i s  United States c i t i z e n s h i p  b e f o r e  a c o n s u l a r  o f f i c e r  of  t h e  
Uni ted  S ta tes  a t  S t u t t g a r t ,  Germany, i n  t h e  form p r e s c r i b e d  by t h e  
S e c r e t a r y  of S ta te .  Accordingly,  w e  a f f i r m  t h e  Department 's  
a d m i n i s t r a t i v e  d e t e r m i n a t i o n  of June  25 ,  1986 t o  t h a t  effect .  

n 

Mary E'. H o h k e s ,  Member 

>& ,dL&*g* 
F r e d e r i c k  S m i a ,  Jr., M e # f b e r  




