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I DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

.t. 1 

IN THE MATTER OF: M  M  B  T  

the I 
he The case presents a threshold issue: whether the Board 

may entertain this appeal which was entered twenty-seven years 
after the Department determined that appellant expatriated 

i ty herself. The Board's jurisdiction depends on our finding that, 
despite appellant's delay in taking the appeal, there are 
cogent reasons why the delay should be excused. For the 
reasons set forth below, it is our conclusion that appellant has 
presented no persuasive reasons why her appeal could be deemed 

ion timely. Therefore, lacking jurisdiction, we dismiss the appeal. 

::: 1 This is an appeal from an administrative determination of 
7 ' s  the Departm o e, ed ary 17, 1961, that 

an 
h e r  

t o  

t ' s  
b Y 

hed 
i n  

1/ When appellant made a formal declaration of allegiance to - 
Mexico, section 349(a) ( 2) of the Immigration and Nationality Act, 
8 U.S.C. 1481, read as follows: 

appellant, M  M  B  T , expatriated herself 
on October 27, 1960 under the provisions of section 349(a) (2) of 
the Immigration and Nationality Act by making a formal 
declaration of allegiance to Mexico. - 1/ 

Section 349. (a) From and after the effective date 
of this Act a person who is a national of the United 
States whether by birth or naturalization, shall lose his 
nationality by -- 

(2) taking an oath or making an affirmation or other 
formal declaration of allegiance to a foreign state 
or a political subdivision thereof; . . .  

i 

I Public Law 99653, 100 Stat. 3655, (1986) amended 

1 subsection (a) of section 349 by inserting "voluntarily 
performing any of the following acts with the intention of 
relinquishing United States nationality:" after "shall lose his 
nationality by;". It also amended paragraph (2) of subsection 

I 
349(a) by inserting "after having attained the age of eighteen 
years" after "thereof". 



Appellant acquired United States citizenship by birtk, 
  Since her parents 1 

Mexican citizens,. she acquired the nationality of that state 
birth as well. When appellant was ten years old her par€ 
took her to Mexico and there she has since resided. She marl 

  a Mexican citizen, in 1947. Twelve yc 
later on October 27, 1959 appellant applied for a certificate 
Mexican nationality (CMN). Many years later she recounted 
reasons for making the application and the circumstances ur 
which she did so: 

... First, my husband was putting a lot of presE 
on me to do so. Second, my husband and I k 

wanting to take my daughter to Europe for 
birthday. But I needed a passport immediately 
order to leave. I had never obtained a Uni 
States passport. My husband strongly encouraged 
to get a Mexican passport because it would 
quicker and easier than getting a United Sta 
,passport. I went to see a lawyer about gettin~ 
Mexican passport. In order to get the Mexi 
passport he had me sign a lot of papers. I ne 
read the papers. I just signed them where he 1 
me to sign. The lawyer never explained to me t 
I was signing documents that might take away 
United States citizenship. By signing the pape 
I realized that I was applying for a Megi 
passport and acknowledging my Mexican citizensh 
but I never intended to relinquish my United Sta 
citizenship.. . . I signed the papers simply becausl 
wanted to obtain a Mexican passport. Also 
husband pressured me to get a certific, 
reflecting my Mexican citizenship so that it wol 
make some of his financial transactions easier. 

2/ The Department informed the Board that it could not loci - 
its record of appellant's case. The record upon which the Boi 
decided the case consists of documents submitted by appellanl 
counsel and by the Immigration and Naturalization Service; t 
latter agency furnished a copy of the key document, the appro\ 
certificate of loss of nationality that was executed 
appellant's name. 

3 /  - ~ppellant's affidavit of uncertain date in August 19t 
purportedly executed in connection with her application for 
U.S. passport dated August 13, 1986. 



According to the certificate of Mexican nationality that 
was subsequently issued to appellant, she declared in the 
application adherence and obedience to the Government of Mexico 
and renounced any rights of United States nationality. A 
certificate of Mexican nationality was is-sued in appellant's 
name on February 1, 1960. 

On September 7, 1960 appellant communicated with the 
Department of Foreign Relations stating that in order to obtain 
a United States visa she was required to present a document 
attesting that she had renounced her United States citizenship 
which she acquired at birth in Texas. The next day the 
Department of Foreign Relations issued appellant such a 
statement, 4 / .  It seems that appellant presented the statement 
of the ~ e ~ a r t m e n t  of Foreign Relations to the visa section of 
the Embassy in September 1960 and that the latter office 
referred it to the citizenship section; the fact that she had 
performed an expatriating act thus was brought to light. On 
September 8th appellant also executed an affidavit of 
expatriated person at the Embassy in which she acknowledged that 
she made a declaration of allegiance to Mexico in connection 
with her application for a CMN, and that she had done so freely 
and voluntarily, and that no 'influence, compulsion, force or 
duressw had been exerted on her. On September 12, 

4/ It is not apparent why appellant requested a statement from - 
the Department of Foreign Relations with respect to renunciation 
of her United States citizenship, since, as noted above, a CMN 
stating that fact had been issued in her name some months 
before. Possibly, although dated February 1, 1960, the 
certificate had not yet been prepared and mailed to her; this 
is, however, only speculation. 



1960 a consular officer executed a certificate of 10s: 
nationality in appellant's name, as required by law. - 5/ 
officer certified that appellant acquired United St 
citizenship by virtue of her birth therein; that she ma1 
formal declaration of allegiance to Mexico; and the 
expatriated herself under the provisions of section 349(a) (2 
the Immigration and Nationality Act. The Department appr 
the certificate on February 17, 1961. The is no record of 
further official business between appellant and United St 
authorities until 1986 when on August 13 appellant a p ~  
for a United States passport. Her application was denied on 
grounds of non-citizenship in November 1986. Counsel 
appellant entered an appeal on her behalf on Mar'ch 18, 1987. 

A tnreshold issue is presented here: whether the B 
may entertain an appeal entered twenty-seven years after 
Department of State determined that appellant expatri 
herself. The passage of so many years might, of itself, war 
dismissal of the appeal as untimely. Nonetheless, we 
prepared to consider whether there might  be extenua 
circumstances that would warrant our entertaining the appeal. 

The Board's jurisdiction is dependent upon a finding 
the appeal was filed within the limitation prescribed by 
applicable regulations. This is so because timely filin? 
mandatory and jurisdictional. United States v. Robinson, 
U.S. 220 (1960). Thus, if an appellant, providing no leg 
sufficient excuse, fails to take an appeal within the prescr 
limitation, the appeal must be dismissed for want 
jurisdiction. See Costello v. United States, 365 U.S. 
(1961). 

5/ Section 358 of the Immigration and Nationality Act, 8 U - 
1501, reads as follows: 

Sec. 358. Whenever a diplomatic or consular officer 
the United States has reason to believe that a person while : 
foreign state has lost his United States nationality under 
provision of chapter 3 of this title, or under any provisiol 
chapter IV of the Nationality Act of 1940, as amended, he sl 
certify the facts upon which such belief is based to 
Department of State, in writing, under regulations prescribe1 
the Secretary of State. If the report of the diplomatic 
consular officer is approved by the Secretary of State, a I 

of the certificate shall be forwarded to the Attorney Gene: 
for his information, and the diplomatic or consular office 
which the report was made shall be directed to forward a cop] 
the certificate to the person to whom it relates. 
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Under current federal regulations (promulgated in 1979), 

the time limitation for filing an appeal from an administratlve 
determination of loss of nationality is one year after approval 
of the certificate of loss of nationality. 6/ The regulations 
further provide that an appeal filed after the-time limit shall 
be denied unless the Board for good cause shown determines that 
the appeal could not have been filed within the prescribed time. 

In 1961 when the Department of State approved the 
certificate of loss of nationality that was issued in this case, 
the Board of Appellate Review did not exist. There was then a 
Board of Review on the Loss of Nationality in the Passport 
Divsion whose internal rules and procedures did not prescribe a 
time limit on appeal. 7/ In the absence of a specified 
limitation on appeal, it r s  generally recognized that the common 
law rule of "reasonable time" governs. Therefore the limitation 
applicable to appeals brought to the Board of Review on the Loss 
of Nationality was within a reasonable time after receipt of 
notice of the Department's holding of loss of nationality. In 
conformity with the Board's practice in cases where the 
certificate of loss of nationality was approved prior to 1979, 
we will apply the limitation of "reasonable timen to the appeal 
now before us. 

6/ Section 7.5(b) of Title 22, Code of Federal Regulations, 22 - 
CFR 7.54b) (1987). _I- 

7/ Unpublished Circular, Passport Of f ice, Department of State, - 
October 29, 1958. 

On October 30, 1966, regulations were promulgated for the 
Board of Review on the Loss of Nationality prescribing that 
an appeal was required to be made within a reasonable time 
after receipt of notice of loss of nationality. Section 
50.60, Title 22, Code of Federal Regulations, 22 CFR 50.60, 
31 Fed. Reg. 13539 (1966). In 1967 this "reasonable time" 
limitation was incorporated in the Department's regulations 
for the then newly established Board of Appellate Review. 
The relevant section read as follows: 

A person who contends that the ~epartment's 
administrative holding of loss of nationality or 
expatriation in his case is contrary to law or fact 
shall be entitled, upon written request made within 
a reasonable time after receipt of notice of such 
holding, to appeal to the Board of Appellate 
Review. Section 50.60, Title 22, Code of Federal 
Regulations (1967-1979) , 22 CFR 50.6 0. 
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Thus ,  u n d e r  t h e  time l i m i t a t i o n  g o v e r n i n g  i n  t h e  i n s  

c a s e ,  i f  we c o n c l u d e  t h a t  a p p e l l a n t  d i d  n o t  i n i t i a t e  h e r  a p  
w i t h i n  a  r e a s o n a b l e  time, t h e  a p p e a l  would be  time b a r r e d  
t h e  Board  would l a c k  a u t h o r i t y  t o  e n t e r t a i n  i t .  

The q u e s t i o n  w h e t h e r  a n  a p p e a l  i s  t a k e n  w i t h i ~  
r e a s o n a b l e  time d e p e n d s  upon  t h e  c i r c u m s t a n c e s  i n  
i n d i v i d u a l  c a s e .  G e n e r a l l y ,  r e a s o n a b l e  time means r e a s o n  
u n d e r  t h e  c i r c u m s t a n c e s .  C h e s a p e a k e  a n d  Ohio  Ra i lway  v .  Mar - 
283 U.S. 209 ( 1 9 3 1 ) .  C o u r t s  t a k e  i n t o  a c c o u n t  a  number 
c o n s i d e r a t i o n s  i n  d e t e r m i n i n g  w h e t h e r  t h e  f a c t s  o f  a  p a r t i c  
c a s e  i n d i c a t e  t h a t  t h e  a f f e c t e d  p a r t y  moved w i t h i n  a  r e a s o n #  
time i n c l u d i n g  t h e  i n t e r e s t  i n  f i n a l i t y ,  t h e  r e a s o n  f o r  d e  
t h e  practical a b i l i t y  of t h e  l i t i g a n t  t o  l e a r n  e a r l i e r  o f  
g r o u n d s  r e l i e d  upon ,  a n d  p r e j u d i c e  t o  t h e  o t h e r  p a r t y .  Ash 
v .  S t e u a r t ,  657 F.  2d 1 0 5 3 ,  1 0 5 5  ( 9 t h  C i r .  1 9 8 1 ) .  S e e  
S e c u r i t y  Mutua l  C a s u a l t y  Co. v .  C e n t u r y  C a s u a l t y  Co . ,  621 
1 0 6 2 ,  1067-68  ( 1 0 t h  C i r .  1 9 8 0 )  ; a n d  L a i r s e y  v .  Advance A b r a s  
C o . ,  542 F.2d 9 2 8 ,  930-31 ( 5 t h  C i r .  1 9 7 6 ) .  - 8 /  

The r a t i o n a l e  f o r  g i v i n g  a  r e a s o n a b l e  time t o  a p p e a l  
a d v e r s e  d e c i s i o n  i s  t o  a l l o w  a n  a p p e l l a n t  s u f f i c i e n t  time 1 

r e c e i p t  o f  s u c h  d e c i s i o n  t o  a s s e r t  h i s  o r  h e r  c o n t e n t i o n s  I 
t h e  d e c i s i o n  is c o n t r a r y  t o  l a w  o r  f a c t ,  a n d  t o  compel  a p p e l :  
t o  t a k e  s u c h  a c t i o n  w i t h i n  a  r e a s o n a b l e  time s o  a s  t o  p r o t  
t h e  a d v e r s e  p a r t y  a g a i n s t  a  b e l a t e d  a p p e a l  t h a t  c o u l d  r 
e a s i l y  h a v e  b e e n  r e s o l v e d  when t h e  r e c o l l e c t i o n  o f  e v e n t s  t 
which  t h e  a p p e a l  is b a s e d  i s  f r e s h  i n  t h e  minds  o f  t h e  p a r t  
i n v o l v e d .  U n r e a s o n a b l e  l a p s e s  o f  time c l o u d  a  p e r s c  
r e c o l l e c t i o n  o f  e v e n t s  and  a l s o  make i t  d i f f i c u l t  f o r  t h e  .tr 
o f  f a c t  t o  d e t e r m i n e  t h e  c a s e ,  p a r t i c u l a r l y  where  t h e  r e c o r c  
i n c o m p l e t e  o r  l o s t  or o b s c u r e d  by  t h e  p a s s a g e .  o f  time. F u r t t  
i t  s h o u l d  be  n o t e d  t h a t  t h e  p e r i o d  o f  a  r e a s o n a b l e  time b e <  
t o  r u n  w i t h  t h e  r e c e i p t  o f  n o t i c e  o f  t h e  D e p a r t m e n t ' s  h o l c  
o f  l o s s  o f  n a t i o n a l i t y ,  a n d  n o t  a t  some s u b s e q u e n t  time, ye 

l a t e r  when a n a p p e l l a n t ,  f o r  w h a t e v e r  r e a s o n ,  may seek t o  r e g a i r  
r e - e s t a b l i s h  h i s  o r  h e r  U n i t e d  S t a t e s  c i t i z e n s h i p  s t a t u s .  

8 /  I n  L a i r s e y  v .  Advance A b r a s i v e s  Co. ,  t h e  c o u r t  q u o t e d  - 
W r i g h t  & Miller,  F e d e r a l  P r a c t i c e  & P r o c e d u r e ,  s e c t i o n  2866 
228-229: 

'What c o n s t i t u t e s  r e a s o n a b l e  time m u s t  o f  n e c e s s  
d e p e n d  upon t h e  f a c t s  i n  e a c h  i n d i v i d u a l  c a s e  
The c o u r t s  c o n s i d e r  w h e t h e r  t h e  p a r t y  o p p o s i n g  
m o t i o n  h a s  b e e n  p r e j u d i c e d  by  t h e  d e l a y  i n  seek 
r e l i e f  a n d  t h e y  c o n s i d e r  w h e t h e r  t h e  moving pa 
had  some good r e a s o n  f o r  h i s  f a i l u r e  t o  t 
a p p r o p r i a t e  a c t i o n  s o o n e r .  



A p p e l l a n t ,  t h r o u g h  c o u n s e l ,  d e c l a r e s  t h a t  t h e  Board  
s h o u l d  f i n d  h e r  a p p e a l  t i m e l y .  She  d i d  n o t  a p p e a l  e a r l i e r ,  s h e  
a s s e r t s ,  b e c a u s e  s h e  was n o t  a w a r e  o f  t h e  l e g a l  s i g n i f i c a n c e  o f  
t h e  documen t s  s h e  s i g n e d  t o  o b t a i n  a  c e r t i f i c a t e  o f  Mexican 
n a t i o n a l i t y ;  a n d  b e c a u s e  s h e  was n e v e r  i n f o r m e d  o f  t h e  r i g h t  o f  
a p p e a l .  F u t h e r m o r e ,  a p p e l l a n t  a r g u e s ,  e v e n  i f  s h e  had  known o f  
t h e  r i g h t  o f  a p p e a l  a n d  a p p e a l e d  i n  1 9 6 1 ,  s h e  would h a v e  b e e n  
u n s u c c e s s f u l ,  f o r  it  was n o t  u n t i l  1967  i n  Afroyim v .  Rusk,  387 
U.S. 253 ( 1 9 6 7 )  t h a t  t h e  Supreme C o u r t  d e c l a r e d  t h a t  t h e  
gove rnmen t  mus t  p r o v e  t h e  i n t e n t  o f  t h e  c i t i z e n  t o  r e l i n q u i s h  
c i t i z e n s h i p .  

We f i n d  t h e  r e a s o n s  a p p e l l a n t  g i v e s  f o r  h e r  d e l a y  
u n p e r s u a s  i v e .  

F i r s t ,  t h e  r e c o r d  d o e s  n o t  b e a r  o u t  a p p e l l a n t  on  h e r  
c o n t e n t i o n  t h a t  s h e  d i d  n o t  u n d e r s t a n d  t h e  l e g a l  s i g n i f i c a n c e  o f  
t h e  a p p l i c a t i o n  s h e  made f o r  a  c e r t i f i c a t e  o f  Mexican 
n a t i o n a l i t y  ( C M N )  . A l t h o u g h  t h e r e  is  no  i n d e p e n d e n t  
c o n f i r m a t i o n  o f  h e r  a s s e r t i o n ,  we w i l l  a c c e p t  t h a t  a p p e l l a n t  
c o n s u l t e d  a n  a t t o r n e y  i n  1960  a b o u t  o b t a i n i n g  a  Mexican p a s s p o r t  
a n d  t h a t  he  may n o t  h a v e  e x p l a i n e d  t o  h e r  t h a t  by s i g n i n g  a n  
a p p l i c a t i o n  f o r  a  CMN s h e  would  j e o p a r d i z e  h e r  U n i t e d  S t a t e s  
c i t i z e n s h i p .  But  h e r  s u b s e q u e n t  a c t i o n s  i n d i c a t e  t h a t  a f t e r  s h e  
was i s s u e d  a  CMN s h e  c l e a r l y  u n d e r s t o o d  t h e  l e g a l  i m p o r t  o f  w h a t  
s h e  had d o n e .  Note  t h a t  a  few months  a f t e r  s h e  had b e e n  i s s u e d  
a CMN, s h e  a s k e d  t h e  D e p a r t m e n t  o f  F o r e i g n  R e l a t i o n s  f o r  a  
document  a t t e s t i n g  t h a t  s h e  r e n o u n c e d  "my Arner i c a n  n a t i o n a l i t y "  
s o  t h a t  s h e  m i g h t  b e  i s s u e d  a  v i s a  b y  t h e  U n i t e d  S t a t e s  
Embassy.  F u r t h e r m o r e ,  t h e  d a y  s h e  r e c e i v e d  t h e  a t t e s t a t i o n  f r o m  
t h e  D e p a r t m e n t  o f  F o r e i g n  R e l a t i o n s  s h e  a p p e a r e d  a t  t h e  U n i t e d  
S t a t e s  Embassy where  s h e  s i g n e d  a  document  s t a t i n g  t h a t  s h e  had 
made a n  o a t h  of  a l l e g i a n c e  t o  Mexico a n d  had  d o n e  s o  v o l u n t a r i l y .  

S e c o n d ,  t h e  r e c o r d  d o e s  n o t  i n d i c a t e  w h e t h e r  a c o p y  o f  
t h e  a p p r o v e d  c e r t i f i c a t e  o f  l o s s  o f  a p p e l l a n t ' s  n a t i o n a l i t y  was 
f o r w a r d e d  t o  h e r  a n d  w h e t h e r  s h e  r e c e i v e d  i t ;  o r  w h e t h e r ,  i n  
c o n f o r m i t y  w i t h  s t a n d i n g  d e p a r t m e n t a l  g u i d e l i n e s ,  8 F o r e i g n  
A f f a i r s  Manual 2 2 4 . 2 1 ( a ) ,  'Advice  on  Making o f  A p p e a l s , "  9/  
t h e  Embassy i n f o r m e d  a p p e l l a n t  i n  w r i t i n g  o f  her  r i g h t  Fo take 
a n  a p p e a l  t o  t h e  Board  o f  Review o n  t h e  L o s s  o f  N a t i o n a l i t y .  

9 /  T h e s e  g u i d e l i n e s  d i d  n o t  h a v e  t h e  f o r c e  o f  l a w .  T h e r e  was - 
no l e g a l  r e q u i r e m e n t  t o  i n f o r m  a n  e x p a t r i a t e  o f  t h e  r i g h t  o f  
a p p e a l  u n t i l  t h e  p r o m u l g a t i o n  o f  t h e  c u r r e n t  r e g u l a t i o n s  o n  
November 30 ,  1 9 7 9 .  S e c t i o n  50 .52 ,  T i t l e  22,  Code o f  F e d e r a l  
R e g u l a t i o n s ,  2 2  cFR 50 .52 .  



However,  i n  t h e  a b s e n c e  o f  c o n t r a r y  e v i d e n c e  ( a p p e l  
h a s  p r e s e n t e d  n o n e ) ,  i t  may b e  presumed t h a t  a n  o f f i c i a l  o f  
Embassy s e n t  a p p e l l a n t  a  c o p y  o f  t h e  a p p r o v e d  c e r t i f i c a t c  
l o s s  o f  h e r  n a t i o n a l i t y  a n d  i n f o r m e d  h e r  o f  t h e  r i g h t  o f  a p p  
f o r  t h e r e  is  a  w e l l - s e t t l e d  p r e s u m p t i o n  t h a t  p u b l i c  o f f i c  
e x e c u t e  t h e i r  a s s i g n e d  d u t i e s  f a i t h f u l l y  a n d  a c c u r a t e l y ,  a b  
e v i d e n c e  t o  t h e  c o n t r a r y .  B o i s s o n n a s  v .  Acheson ,  1 0 1  F .S  
1 3 8  (S.D.N.Y. 1 9 5 1 . )  So many y e a r s  h a v e  p a s s e d ,  however ,  
i t  is now v i r t u a l l y  i m p o s s i b l e  t o  d e t e r m i n e  w h e t h e r  a p p e l  
r e c e i v e d  t h e  c e r t i f i c a t e  o f  l o s s  o f  n a t i o n a l i t y  a n d  i n f o r m a  
a b o u t  making  a n  a p p e a l .  But  e v e n  i f  i t  d i d  n o t  r e a c h  h e r ,  
f a c t  would n o t  c o n s t i t u t e  d e n i a l  o f  d u e  p r o c e s s .  Due p r o  
d o e s  n o t  c o n t e m p l a t e  t h e  r i g h t  o f  a p p e a l .  D i s t r i c t  o f  Colu  
v .  Ca lwans ,  300 U.S. 617  ( 1 9 3 6 ) .  Whi le  a  s t a t u t o r y  r e v i e 1  
i m p o r t a n t  a n d  must  b e  e x e r c i s e d  w i t h o u t  d i s c r i m i n a t i o n ,  suc 
r e i i e w  is n o t  a  r e q u i r e m e n t  o f  d u e  p r o c e s s .  N a t i o n a l  .uniol 
Cooks a n d  S t e w a r d s  v .  A r n o l d ,  348  U.S. 37 ( 1 9 5 4 ) .  

A r i g h t  o f  a p p e a l  e x i s t e d  i n  1 9 6 1 .  T h a t  a p p e l l a n t  
n o t  h a v e  b e e n  i n f o r m e d  o f  t h e  r i g h t  c a n n o t  b e  determinative 
t h e  i s s u e  o f  t i m e l y  f i l i n g .  The c a s e s  make c lear  t h a t  i n  
c i r c u m s t a n c e s  s h e  f o u n d  h e r s e l f  a p p e l l a n t  had  
r e s p o n s i b i l i t y  t o  t a k e  some i n i t i a t i v e  t o  g e t  t h e  f a c t s  a 
p o s s i b l e  r e c o u r s e .  A s  w e  p o i n t e d  o u t  a b o v e ,  a p p e l l a n t  kne\  
t h e  v e r y  l e a s t  t h a t  s h e  had  p u t  h e r  c i t i z e n s h i p  i n  p e r i l .  
t h e r e f o r e  had f a c t s  which  s h o u l d  h a v e  l e d  h e r  t o  
a p p r o p r i a t e  i n q u i r i e s .  I t  i s  w e l l  e s t a b l i s h e d  t h a t  wha t  
p u t s ,  o r  s h o u l d  p u t ,  a  p a r t y  upon i n q u i r y  is  s u f f i c i e n t  no 
of  a r i g h t  o f  r e d r e s s  w h e r e  t h e  means o f  a s c e r t a i n i n G '  
e x i s t e n c e  o f  s u c h  r e d r e s s  i s  a t  h a n d .  The law i m p u t e s  know1 
where  o p p o r t u n i t y  a n d  i n t e r e s t  c o u p l e d  w i t h  r e a s o n a b l e  
would n e c e s s a r i l y  i m p a r t  i t .  v .  S h e l b y  I r o n  I 

273 U.S. 571 ( 1 9 2 6 )  ; Nettles v .  C h i l d s ,  1 0 0  F.2d 952  ( 4 t h  I 

1 9 3 9 ) .  Knowledge o f  f a c t s  p u t t i n g  a  p e r s o n  o f  o r d i  
knowledge  on i n q u i r y  n o t i c e  i s  t h e  e q u i v a l e n t  o f  a c  
knowledge ,  a n d  i f  o n e  h a s  s u f f i c i e n t  i n f o r m a t i o n  t o  l e a d  hi1 
a  f a c t ,  h e  is  deemed t o  b e  c o n v e r s a n t  t h e r e w i t h  a n d  l a c h e :  
c h a r g e a b l e  t o  him i f  h e  f a i l s  t o  u s e  t h e  f a c t s  p u t t i n g  hin 
n o t i c e .  McDonald v .  R o b e r t s o n ,  1 0 4  F.2d 9 4 5  ( 6 t h  C i r .  1 9 3 9 ) .  

A p p e l l a n t  d i d  n o t h i n g  f o r  t w e n t y - s i x  y e a r s  t o  c h a l l l  
t h e  d e c i s i o n  o f  t h e  D e p a r t m e n t  t h a t  s h e  e x p a t r i a t e d  h e r s e l f .  
p e r c e i v e  i n  t h e  r e c o r d  no  o b s t a c l e  t o  h e r  moving much e a r l .  
s a v e  h e r  own p a s s i v i t y  - a r g u a b l y ,  i n d i f f e r e n c e  t o  l o s s  o f  
U n i t e d  S t a t e s  c i t i z e n s h i p .  Had s h e  b e e n  s o  moved, s h e  cc 
h a v e  i n q u i r e d  a t  t h e  Embassy i n  Mexico C i t y  w h e t h e r  a n y  r e c o l  
was o p e n  t o  h e r .  Access t o  o f f i c i a l  i n f o r m a t i o n  was r e a d i l l  
hand. 

F i n a l l y ,  w e  c a n n o t  a g r e e  w i t h  a p p e l l a n t  t h a t  h e r  d e l a :  
e x c u s a b l e  b e c a u s e  a n  a d v e r s e  d e c i s i o n  was r e n d e r e d  i n  h e r  ( 

b e f o r e  t h e  d e c i s i o n  o f  t h e  Supreme C o u r t  i n  Af roy im v .  - Ri 
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s u p r a ,  a n d  t h u s  i f  s h e  had  a p p e a l e d  i n  1 9 6 1  h e r  case would  h a v e  
b e e n  w i t h o u t  l e g a l  m e r i t .  

I n  J a n u a r y  1 9 6 9 ,  t h e  A t t o r n e y  G e n e r a l  i s s u e d  a s t a t e m e n t  
of  i n t e r p r e t a t i o n  o f  Af roy im.  He n o t e d  t h a t  t h e  r u l e  l a i d  down 
i n  Af roy im i s  t h a t  a U n i t e d  S t a t e s  c i t i z e n  h a s  a c o n s t i t u t i o n a l  
r i g h t  t o  r e m a i n  a U n i t e d  S t a t e s  c i t i z e n  " u n l e s s  h e  v o l u n t a r i l y  
r e l i n q u i s h e s  t h a t  r i g h t . "  T h e r e f o r e  l o s s  o f  c i t i z e n s h i p  c a n  
o n l y  r e s u l t  i f  t h e  c i t i z e n  v o l u n t a r i l y  r e l i n q u i s h e s  t h a t  
c i t i z e n s h i p  by  c o n d u c t  t h a t  m a n i f e s t s  a n  i n t e n t i o n  t o  a b a n d o n  
a l l e g i a n c e  t o  t h e  U n i t e d  S t a t e s .  A f r o y i m  l e a v e s  i t  o p e n  t o  t h e  
c i t i z e n ,  t h e  A t t o r n e y  G e n e r a l  s a i d ,  t o  r a i s e  t h e  i s s u e  o f  h i s  
i n t e n t  when h e  p e r f o r m e d  a s t a t u t o r y  e x p a t r i a t i n g  a c t .  42 Op. 
A t t y .  Gen. 397 ( 1 9 6 9 ) .  I n  t h e  s p r i n g  o f  1 9 6 9  t h e  D e p a r t m e n t  o f  
S t a t e  s e n t  i n s t r u c t i o n s  t o  a l l  d i p l o m a t i c  a n d  c o n s u l a r  p o s t s  
r e g a r d i n g  t h e  p r o c e s s i n g  o f  p o t e n t i a l  l o s s  o f  n a t i o n a l i t y  cases 
i n  l i g h t  o f  Af roy im.  1 0 /  Wi th  r e s p e c t  t o  cases i n  w h i c h  a n  
a d v e r s e  d e t e r m i n a t i o n  o f c i t i z e n s h i p  h a d  b e e n  made p r i o r  t o  t h e  
Supreme C o u r t  I s  d e c i s i o n  i n  A f r o y i ~ n ,  t h e  D e p a r t m e n t ' s  
i n s t r u c t i o n s  r e a d  as  f o l l o w s :  

4. R e c o n s i d e r a t i o n  o f  P r e v i o u s  A d v e r s e  D e t e r m i n a -  
t i o n s  

I n i t i a t i o n  o f  r e c o n s i d e r a t i o n  o f  p r e v i o u s  
d e t e r m i n a t i o n s  o f  l o s s  o f  n a t i o n a l i t y  may be made 
b y  t h e  p e r s o n  a g a i n s t  whom t h e  p r e v i o u s  
d e t e r m i n a t i o n  was made o r  a n y  p e r s o n  c l a i m i n g  
U n i t e d  S t a t e s  c i t i z e n s h i p  t h r o u g h  him b y  f i l i n g  t h e  
FS-176 f o r m  a s  n o t e d  a b o v e .  I t  is n o t  c o n s i d e r e d  
f e a s i b l e  t o  g i v e  i n d i v i d u a l  n o t i c e  t o  e a c h  p e r s o n  
who is r e c o r d e d  a t  e a c h  p o s t  a s  t h e  s u b j e c t  o f  a 
p r i o r  d e t e r m i n a t i o n  o f  l o s s  o f  n a t i o n a l i t y .  I n  
v i e w  o f  t h e  e n o r m o u s  number o f  cases t h a t  a r e  
i n v o l v e d ,  t h e  o n l y  p r a c t i c a l  means  o f  i n f o r m i n g  t h e  
p o t e n t i a l  c i t i z e n s h i p  c l a i m a n t s  is  t h r o u g h  
e x t e n s i v e  p u b l i c  n o t i c e .  

A l l  p o s t s  were g i v e n  t h e  f o l l o w i n g  i n s t r u c t i o n s  r e g a r d i n g  
d i s s e m i n a t i o n  o f  t h e  c i r c u l a r  i n s t r u c t i o n :  

1 0 /  C i r c u l a r  A i r g r a m  t o  a l l  D i p l o m a t i c  a n d  C o n s u l a r  P o s t s ,  - 
CA-2855, May 1 6 ,  1 9 6 9 .  



PUBLICITY 

Each pos t  is requested t o  g ive  t h e  most e x t e  
p u b l i c i t y  t o  t h i s  i n s t r u c t i o n  app rop r i a t e  £01 
consular  d i s t r i c t .  P u b l i c i t y  should be give 
newspapers o r  o the r  mass media un less  
pub l i ca t i on  is not poss ib le  or  p o l i t i c a l l y  f e a  
f o r  a  p a r t i c u l a r  country or consular  d i s t r i c t .  
subs tance  of t h e  pub l ic  s ta tement  i n  whatever 
i t  i s  given should be a s  fo l lows:  

' A  r ecen t  Statement of I n t e r p r e t a t i o n  of 
Attorney General of the  United S t a t e s  may resu:  
t h e  r e v e r s a l  of many previous determinat ion  
l o s s  of United S t a t e s  c i t i z e n s h i p .  Any person 
was t he  s u b j e c t  of such a  de terminat ion  or  
person who may have a  claim t o  United St 
c i t i z e n s h i p  through such person should communj 
w i t h  t h i s  o f f i c e . '  

We may reasonably assume t h a t  t h e  United St 
r e p r e s e n t a t i v e s  i n  Mexico executed t h e  foregoing d i r ec  
promptly and consc i en t i ous ly .  Const ruct ive  n o t i c e  may there  
be imputed t o  a p p e l l a n t  t h a t  she  m i g h t  r eques t  t h a t  her c a s  
reopened. That she  may not have read or  learned about 
Department 's  advlce  t o  persons who were t he  s u b j e c t  of adv 
de te rmina t ions  of n a t i o n a l i t y  p r i o r  t o  1967 does not  excuse 
from not seeking r e d r e s s  a t  l e a s t  i n  1969 or  a  reasonable 
t h e r e a f t e r  from t h e  Department's 1 9 6 1  adverse dec i s ion  i n  
case .  Accordingly, she  may not be heard t o  claim t h a t  she  
j u s t i f i e d  i n  not appeal ing  e a r l i e r  s i n c e ,  w i t h  reason 
d i l i g e n c e ,  she  could have a s c e r t a i n e d  long before  then t h a t  
m i g h t  have grounds t o  have her case  reopened. 

To a l low t h e  appeal  p l a i n l y  would p re jud ice  
Department 's  a b i l i t y  t o  undertake i t s  burden of proof .  
appears  t h a t  t h e  consular  o f f i c e r  who processed appe l l an t  ' s  
is  no longer i n  t he  Service .  Even i f  she were a v a i l a b l e  t o  
evidence,  i t  i s  h ighly  doubt fu l  t h a t  she would be a b l e r a t  
d i s t a n c e  from 1960/19611 t o  remember any of the  circumstance: 
a p p e l l a n t ' s  case .  The Department ' s  a b i l i t y  t o  ga ther  evidc 
t o  supplement t h e  sparse  record i n  t h i s  case  would therefore 
seve re ly  l i m i t e d .  

No l e g a l l y  s u f f i c i e n t  excuse having been presented  
a p p e l l a n t  and t h e  p o t e n t i a l  p r e jud i ce  t o  the  Department bein? 
obvious,  t h e  i n t e r e s t  i n  repose,  f i n a l i t y  and s t a b i l i t y  must 
served i n  t h i s  case .  



Upon c o n s i d e r a t i o n  of t h e  fo rego ing ,  we a r e  unable t o  
conclude t h a t  t h e  appea l  was taken  w i t h l n  a  reasonable  t lme 
a f t e r  a p p e l l a n t  had n o t i c e  of t h e  Department 's  holding of l o s s  
of her United S t a t e s  c i t i z e n s h i p .  A s  a  consequence, we f i n d  
t h a t  t h e  appeal  i s  t ime bar red  and t h a t  t h e  Board is without  
a u t h o r i t y  t o  cons ide r  t h e  case .  The appeal  i s  hereby d i smissed .  

Given our d i s p o s i t i o n  of t h e  c a s e ,  we do not  reach t h e  
o t h e r  i s s u e s  p resen ted .  

Warren E.  Hewlt t ,  Member 
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