
i3OARi) OF APPELLA'I'E R E V I E U  

ItJ ':i.IE ilATTE2 OF: S  A  H  

S  A  E  has  t3Ken iin appeal  fro12 tile 
Department of S t a t e ' s  admi t i i s t r a t ive  de tern indt io l l  t h a t  :le 
e x p a t r i a t e d  iiimself on October 20 ,  1 9 8 3  under the  p r o v i s i o n s  o E  
s e c t i o n  3491a)  ( 2) of  tile Inii i(3rati011 and t l a t i o n a l i t - f  Act b y  
riaking d Eornai d e c l a r a t i o n  af . l i leg ianct .  t o  i4exico. ? /  

T h e  Dcpartnent dutern ined  on June 5 ,  1 9 8 7  t h a t  appellant 
e x p a t r i a t e d  h i m s e l f .  After  a p p e l l a n t  e l i tered tile ctppcal a n d  
f i l e d  a b r i e f  i n  suppor t ,  ttie Department rs-examined t h e  r e c o r d  
and concluded t h a t  there  tras i n s u f f i c i e n t  evidaace t o  enable  i t  
t o  c a r r y  i ts  burden of proving b y  a 2reponJerance of the 
evidence t h a t  a p p e l l a n t  intended t o  rel in-quiah Iiis U n i t c a  S t a t e s  
n a t i o n a l i t y  t ihen he pcrforned t h e  s t a t u t o r y  e x p a t r i a t i n g  a c t .  
Accordingly, t h e  Department requested t h a t  the Board renand t h e  
cdse so t h a t  i t  r'iigiit vaca te  the c e r t i f i o a t 5  of loss of 
n a t i o n a l i t y  t h a t  i t  p r e v i o i l s i y  approved i n  a p p e l l a n t ' s  name. 
The Board g r a n t s  tile Department 's  rgques t .  

- 

1/ SJiicn a p p e l l a n t  nade a formal  d e c i a r a t i o n  of a l l e g i a n c e  t o  
;~c;iLco, s 3 c t i ~ : i  3 4 9 ( 3 )  ( 2 )  of tiie Imiaiqration aiid t J a t iona l i ty  - 
A c t ,  3 V . S . C .  148.1, ruad aS f O l l O U S :  

Sec t ion  349. ( a )  Fron and d e t e r  t h e  e f f e c t i v e  
d a t e  of this Act a pers--'n trhu is a n a t i o n a l  of t h e  
U n i t e d  S t a t e s  vhether  oy b i r t h  O K  n a t u r a l i z a t i o n ,  
s h a l l  lose his n a t i o n a l i t (  by -- 

... 
( 2 )  t a k i n g  dn aatri  O K  n a k i n y  an a t f i r m a -  

t i o n  or other formal d e c l a r a t i o n  oE 
allegiance t o  a ior t . iyn s t a t e  o r  a p G i i t i c a l  
s u b d i v i s i o n  thereof  ;. . . . 

Pub. L. 9 9- 6 5 3  (approved Ilov. 14, 1 9 8 6 1 ,  1 0 0  S t a t .  3555, 
amended subsec t ion  ( a )  of s e c t i o n  3 4 9  ~y i n s e r t l a g  "vu l i ln ta r i ly  
performing a n y  of t h e  toAlobiing a c t s  w i t h  tile i n t e n t i o n  of 
r e l i n q u i s h i n g  United S t a t a s  n a t i o n a l i t y : "  a f t e r  ' s h a l l  l o v e  his 
n a t i o n a l i t y  by' .  Pub. L. 99-653 a l s o  araended paragraph ( 2 )  of  
subsec t ion  ( a )  of s e c t i o n  3 4 9  u y  i n s e r t i n g  " a f t e r  having 
ob ta ined  t h e  age of e igh teen  years '  a f t e r  ' t he reof ' .  



- 2 -  

T 

AS raquired by l a u ,  an officer of' tile United Sta  
Enbassy at Flexico City executed a certificate of  loss 
nationality in appellant's name on June 9, 1986. 2/ Ttier 
the officer certified that ctppellant acquired Un ted Stai 
nationality by virtue of birth on     
a Unite3 States mother; that he acquired the nationality 
i4exico by Virtue of  his bictki therein; that he made a forr:  
declaration of allegiance to Ilexico o n  October 20, 1983 z 
obtained a ccrtiEicate of : iexican nationality tho saae d a y ;  a 
thereby expatriated himself under the provisions of s e c t i  
3 4 9 ( a ) (  2 )  of tile Iranigration and tlationality Act. 

In a memorandum transmitting the certificate of loss 
nationality to the Department, the Embassy reconmended that t 
Department riot approve tine certificate on the groarids t i 1  
appellant iras "clearly uriarrare" of his United States citizensti 
uhen ne perforped tlie proscribed act. T!ie circumstancr 
surrounding his performance of the act were, the Embassy state( 
"ones under vrhich it is inpossible to ascribe intent" 1 
relinjuish Liis Unitzd States nationality. 

The Department did not agree with the Embassi's opinior 
maintaining that appellant had affered insufficient evidence t 
sustain ,his claim that he was unaware he ncld United State 
citizenship when he made a formal declaration of allegiance t 
Elexico. Accordingly, the Department approved the certificate o f  

6 

- 2/ Section 358 of the Immigration and Nationality Act, 8 U.S.C 
1501, reads as follows: 

Sec. 358. tlhenever a diplomatic o r  consular 
officer of the United States has reason to believe 
that a person while in a foreign state has lost his 
United States nationality irnder any provision of 
chapter 3 of this titie, or under any provision of 
chapter IV of t h e  Nationality Act of 1940, as 
amended, he sha l l  certify the facts upon which 
such belief is based to the Departnent of State, 
in writing, under regulations prescribed by the 
Secretary of State. I f  tbie report of the diplo- 
matic or consular officer i s  approved by tne 
Secretary of State, a copy of the certificate 
shall be forwarded to the Attorney General, f o r  
his information, and ttie diplomatic or consular 
office in which tine report was made shall be 
directed to forward a copy of tlie certificate to 
the person to whom it relates. 



loss of n a t i o n a l i t y .  
a d n i n i s t c a t i v e  deterr l l inat ion of l o s s  of n a t l o n a i i t y  from ~ h l c i l  
t i m e l y  and properly f i l e d  appea l  nay be taken t o  the Board of  
Appel late  R c v i w .  C o u n s e l  EJL- a p p e l l a n t  en te red  a t imely 3ppeai  
on tiis c l i e n t ' s  behalf. 

Sueti a p p r o v d l  c o n s t r t u t c s  3n 

I ,  -112 3cput.i  A s s i s t a n t  Sec re ta ry  of S t a t 2  E o c  Sonsuidr 
A f f a i r s  submit ted t o  the Board 311 A p r i l  2 2 ,  1988  the  record upan 
unicn tile Departilent inade i t s  de te r s ina tLon  t h a t  a p p e l l a n t  
e x p a t r i a t e d  himself and  a rdeiaordrldum i n  i i i i i c h  t h e  request  was 
inada t i ia t  tile 3oard rernarld the  Case s3 t h a t  tile 3cpartment n i g h t  
vaca te  tile c e r t i f i c a t e  oE loss of n s t i o n a i l t y  t h a t  i t  ibad 
approved i n  a p p e l l a n t ' s  n a m .  Upon ceview of t h e  c a s e ,  the  
3eparti;lzrit i n d i c a t e d ,  i t  accepted as' c r e d i b i z  appeAlant ' s  
tes t inoi ly  t h a t  he had no i n k l i n g  before  he perfoLned t he  
e x p a t r i a t i v e  a c t  t i ia t  ne was a United S t a t e s  c i t i z e n ,  and t h a t  
he had been t O i d  by a v i s a  o f f i c e r  of  t!ie United S t a t e s  Embassy 
t h a t  he had no cla im t o  IJnited S t a t e s  c i t i z e n s h i p ,  'Thece  is  
nothing i n  IIr. Ftainirez' f i l e "  t h e  3epar tment ' s  memorandum 
concluded, " t o  r e p u d i a t e  t h e  v a l i d i t y  of his c la im t h a t  ire never 
had an i n t e n t  t o  r e l inqu i s t l  his U.S. c i t i z e n s h i p  s i n c e  he never 
knew t h a t  h e  was a c i t i z e n .  Accordingly, i t  is requested t h a t  
this case  be remanded i n  o r d e r  t h a t  the C e r t i f i c a t e  of Loss may 
b e  vaca ted ."  

Inasnuch a s  the Department a s s e r t s  t h a t  i t  is unable t o  
p rove  t h a t  a p p e l l a n t  had tne r e q u i s i t e  i n t e n t  t o  r e l i n q u i s h  iiis 
U n i t g d  S t a t e s  n a t l o n a l i t y  when he perfarmed a s t a t u t o r y  
e x p a t r i a t i n g  a c t ,  and i n  tile 4Ssence of man i fe s t  ercurs of f a c t  
o r  ldri t i ia t  irould mandate a d i f f e r e n t  r e s u l t ,  t h e  Board g r a n t s  
the aepar tment ' s  r eques t  t h a t  we rainand a p p e l l a n t ' s  case  i n  
orcier- t i ia t  i t  nay v a c a t s  t h e  c e r t i f i c a t e  of loss of h i s  
na t  ioiiai  i t i .  

f r t h c r  proceedings.  3 /  - '?he case  is her y anand 

Member 

3 /  
CFR ? . 2 ( a ) ,  provides  i n  p a r t  t h a t :  

Sec t ion  7 . 2 ( a )  of T i t l e  2 2 ,  Code of  Federal  Regula t ions ,  2 2  

... The aoard  s h a l l  t ake  any a c t i o n  i t  cons ide r s  
a p p r o p r i a t e  and necessary t o  t h e  d i s p o s i t i o n  o €  cases 
appealed t o  i t .  

- 




