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This is an appeal from an administrative determination of 
the Department of State, dated May 7 ,  1986, that appellant, 
W  C  C , expatriated herself on February 5, 1970 
under the provisions of section 349(a)(1) of the Immigration and 
Nationality Act by obtaining naturalization in Canada upon her 
own application. 1/ - 

The s o l e  issue the Board is required to decide is whether 
the Department of State has proved by a preponderance of the 
evidence that appellant intended t o  relinquish her United States 
nationality when she became a Canadian citizen. For the reasons 
set forth below, it is our conclusion that the Department has 
not sustained its burden of nroof. We will therefore reverse 
the Department's determination of loss of appellant's United 
States nationality. 

.. 
I 

Appellant acquired United States nationality by virtue of 
birth at . As her father was 
a Canadian citizen, she also acquired an inchoate right to 
become a "natural born" Canadian citizen upon registry of her 
birth within two years of its occurrence or within such extended 

- 1/ In 1970 when appellant obtained Canadian citizenship, 
section 349(a)(1) of the Immigration and Nationality Act, 8 
U.S.C. 1481, read in pertinent part as follows: 

See. 349. (a) From and after the effective date of 
this Act a person who is a national of the United 
States whether by birth o r  naturalization, shall 
lose h i s  nationality by -- 

(1) obtaining naturalization in a foreign 
state upon his own application, ... 

Pub. L. 99-653, 100 Stat. 3655 (Nov. 14, 1986), amended 
subsection ( a )  of section 349 by inserting "voluntarily 
performing any of the following acts with the intention of 
relinquishing United States nationality:" after "shall lose his 
nationality by". 



t o  Canadian 
directed her 
where on February 5, 1970 she 
Canadian c i t i z e n  father and rec 
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5. (1) A person born a f t e r  the 3 1 s t  Y of December, 
1 9 4 6 ,  is a natural-born Canadian c i t  

( a )  i f  h e  is born i n  Canada or on a Cana- 
dian s h i p ;  or 

( b )  i f  he i s  born outside of Canada e lse-  
' where than on a Canadian s h i p ,  and 

( i )  his f a the r ,  or i n  the case of 
a c h i l d  bor 
mother, a t  
b i r t h ,  is a 

( i i )  t h e  f ac t  of is b i r t h  is 
regis tered ,  i n  a ordance w i t h  
t h e  regulat ions,  w i t h i n  two years 
a f t e r  i t s  occurrence or w i t h i n  
such extended per iod as  t h e  
Minister may authorize i n  spec ia l  
cases.  

- 3/ Transcript 
t h e  Board of 
referred t o  as  

of Hearing i n  t h e  Matter of   
Appellate Review, February 23 ,  1988 (hereaf te  
"TR"), p.  1 0 ,  11. 



she had registered her birth abroad and was a Canadian 
citizen. 5/ That document was not in the record. There is in 
the record; however, a copy of a letter to appellant from the 
Citizenship Registration Branch, Office of the Secretary of  
State, Sydney, Nova Scotia, dated September 25, 1985. The 
letter reads in pertinent part as follows: 

I am unable to provide a certified copy 
of your previous dpplications as they 
have been microfiled, however, I can 
confirm that you were registered as a 
birth abroad on February 5, 1970 under 
paragraph 5(l)(b) of the Canadian 
Citizenship Act. No oath of allegiance 
was required. 6/ - 

Appellant married a Canadian citizen in 1970. They were 
divorced in 1981. She is now married to a United States citizen. 

Appellant' received a B.Ed. degree from the University of 
Toronto in 1971 and thereafter held teaching appointments in 
Canada. During the academic year 1984-1985, appellant was 
enrolled as a foreign graduate student at Arizona State 
University which awarded her the degree of Master of Higher and 
Adult Education. 

In December 1985 appellant applied for a United States 
passport at the United States Consulate General at Calgary. 
(She had never held one previously.) In connection therewith 
she completed a form titled "Information for Determining U.S. 
Citizenship." The fact that appellant had registered as a 
Canadian citizen in 1970 emerged at this time. In January 1986, 
the Consulate General wrote to appellant to inform her that she 
might have lost her United States citizenship, and to request 
that she submit information with respect to the issue of whether 
she intended to relinquish United States nationality "when you 
became a naturalized citizen of Canada." She was invited to 
discuss her case with a consular officer, and did so on 
January 30, 1986. The consular officer who interviewed 
appellant later reported to the Department that: 

- 5/ TR 14. 

- 6/ In 1978 appellant obtained a second certificate of Canadian 
citizenship after her wallet had been stolen. No oath of  
allegiance was required of appellant on that occasion. 
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’ It appears that Ms. 
relinquish her U 

The Consulate General on April 17, 1986, executed a 
certificate of loss of nationality as required by law. - 7 /  

7/ Section 358 of the Immigration and Nationality Act, 8 U . S . C  
1501, reads as follows: 
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The Department approved the certificate on May 7 ,  1986 ,  
approval constituting an administrative determination of l o s s  of 
nationality from which a timely and properly filed appeal may be 
taken to the Board of Appellate Review. Appellant entered an 
appeal pro se on May 5, 1 9 8 7 ,  and later retained counsel. A 
full evidentTary hearing was held before the Board on February 
2 3 ,  1988 .  

I1 

The Immigration and Nationality Act provides that a 
national of the United States shall lose his nationality by 
voluntarily obtaining naturalization in a foreign state with the 
intention of relinquishing United States nationality. 8/  - 

There is no dispute that appellant's act in 1970 of 
registering her birth abroad to a Canadian father constituted 
naturalization within the meaning of the Immigration and 
Nationality Act. 9 /  - 

Cont'd. 

Sec. 358. Whenever a diplomatic or consular 
officer of the United States has reason to believe 
that a person while in a foreign state has lost his 
United States nationality under any provision of 
chapter 3 of this title, or  under any provision of 
chapter IV of the Nationality Act of 1940, as amended, 
he shall certify the facts upon which such belief is 
based to the Department of State, in writing, under 
regulations prescribed by the Secretary of State. If 
the report of the diplomatic or  consular officer is 
approved by the Secretary of State, a copy of the 
certificate shall be forwarded to the Attorney 
General, for his information, and the diplomatic or  
consular office in which the report was made shall be 
directed to forward a copy of the certificate to the 
person to whom it relates. 

- 8/  Section 349(a)(1) of the INA. Supra note 1. 

- 9 /  Section lOl(al(23) of the INA, 8 U . S . C .  11101, defines 
"naturalization" as "the conferring of nationality of a state 
upon a person after birth, bv any means whatsoever." 
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10 /  TR 43. 
7 

- 11,’ Section 349(c) of t h e  a l i t y  Act, 8 
U . S . C .  1481, provides 

enever t h e  
is pu t  i n  issue 
ced on or a f t e r  
under, or by v i  
a n y  other Act, 
or party claiming tha t  such loss  
l i s h  such claim by a preponderance of the evidence. 

1 2 /  TR 40. - 
- 1 3 /  TR 41. 
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registered as a Canadian (in 1970) when necessary and took no 
steps to preserve her United States citizenship. 15/ The 
Department submitted that the proper inference to be drTwn from 
the foregoing evidence is that appellant intended in 1970 to 
abandon her United States nationality. 

As the Department has noted, the evidence of appellant's 
state of mind in 1970 dating from that time is scanty, 
consisting solely of the fact that she registered her birth 
abroad to a Canadian father and was granted a certificate of 
Canadian citizenship. Obtaining naturalizatlon in a foreign 
state, like the other enumerated statutory expatriating acts, 
may be persuasive evidence of an intent to relinquish 
citizenship, but it is no more than that; it is not conclusive 
on the issue of intent. Vance v, Terrazas, supra, at 261,  
citing Nishikawa v. Dulles, 356 U . S .  129,  139 (1958) (Black, J. 
concurring.) 

The direct evidence in this case thus is plainly 
insufficient to" support a finding that appellant intended to 
relinquish her United States citizenship when she became a 
Canadian citizen. Does circumstantial evidence, however, 
establish the requisite intent, as the Department contends? It 
is settled that a party's specific intent to relinquish 
citizenship rarely will be established by direct evidence, but 
circumstantial evidence may establish the requisite intent. 
Terrazas v. Haip, supra at 288.  We must therefore scrutinize 
the circumstantial evidence which the Department presents to 
determine whether it is so expressive of a design to surrender 
United States citizenship that one may fairly and comfortably 
conclude appellant intended in 1970 to relinquish her United 
States nationality. Put slightly differently, we must make a 
determination of appellant's probable state of mind a number of 
years in the past by assessing her words and conduct in the 
years after naturalization. 

Appellant asserts that she did not intend to relinquish 
her United States nationality in 1970 when she registered her 
birth abroad to a Canadian citizen father. She had been given 
no reason to believe ptior to 1970 that she was not a Canadian 
citizen. Her parents had told her she was one. She 
matriculated at York University as a Canadian citizen and 
obtained a student loan from the Canadian government apparently 
on the strength of her claim to be a Canadian citizen; "They do 
not give loans to foreign students." 16/ So, when the 
University of Toronto told her that she would have to obta.in 
documentation of her Canadian citizenship, she registered her 

15/ TR 45. 

16/ TR 8, 11. 

- 
- 



tes, b u t  "I 
c h a n n e l s . "  19/ 

17/ TR 16. 

18/ TR 15. 

19/ TR 9. 

20/ I d .  

- 
- 
- 
- - 
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in the United States. She acknowledged that the prospect of 
obtaining a degree in education from Arizona State University 
and of marriage to a United States citizen changed her 
perspective. After consulting an attorney in Phoenix in 1985 
and being advised that she might have expatriated herself, 
appellant finally moved to assert a claim to United States 
citizenship by making application for a United States passport. 

Knowing, as she evidently did from an early age, that she 
was a United Statess citizen as well as a citizen of Canada, 
appellant would have been prudent to seek official advice about 
her United States citizenship status before registering her 
birth as a Canadian, or at least within a reasonable time 
thereafter. We are unwilling, however, to construe her failure 
to do so as indicative of a will and purpose in 1970 to abandon 
United States citizenship. The reasons why she said she did 
nothing for many years to assert a claim to United States 
nationality are plausible. Let us not forget that appellant was 
taken to Canada as an infant, grew up and was educated there. 
In the circumstances, that she should not have asserted a claim 
to United States citizenship until fifteen years after legally 
obtaining Canadian citizenship hardly seems particularly 
noteworthy. 

There remains to be examined the question whether the 
fact that appellant entered the United States in 1984 and 
studied at Arizona State University for the academic year 
1984-1985 as a foreign student will support an inference that it 
was appellant's intention in 1970 to relinquish her United 
States nationality. 

Appellant apparently applied to Arizona State University 
as a Canadian citizen. After the university had accepted 
appellant as a masters degree candidate, it informed her that 
she would have to obtain a form from a United States consulate 
(1-20) to be admitted to the United Statesand receive another 
form (1-94) at the border stating that she was permitted to 
enter and remain in the United States for purposes of study. 
Appellant wrote to the Consulate General at Calgary to obtain 
the necessary documentation. She indicated that she had been 
born in the United States, but did not indicate that she was a 
United States citizen. 'I knew I was a Canadian....And I didn't 
think I had done anything to say I wasn't American; but again I 
didn't have a document, and I did not want to get to that border 
and be turned back." - 21/ Continuing, appellant said that for 

21/ TR 18. - 
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the 'sake of expediency", because time was short, she had 
indicated that she was a Canadian citizen. The Boardtakes note 
that at no time did appellant conceal from the Consulate General 
the fact that she had been born in the United States; yet no one 
in the office said to her that she might have a claim to United 
States citizenship. Counsel for the Department conceded that 
this was possibly an error or omission on the part of a consular 
officer or employee. 

A United States citizen who has obtained foreign 
naturalization and later documents him or herself as a foreign 
national in order to enter the United States may signal that he 
or she intended to relinquish United States nationality when the 
expatriating act was done. In the case before us, however, 
appellant's purpose in seeking documentation to enter the United 
States as an alien seems to have been simply to save time and 
not delay beginning her course of study. Expediency where the 
right of citizenship is involved is not to be encouraged. 
Nevertheless, in the circumstances of this case we are reluctant 
to ascribe much' weight -to appellant's action, especially when 
there is reason to believe that the Consulate General at Calgary 
could have insisted that appellant's apparent claim to United 
States citizenship be resolved before she was issued foreign 
student documentation. 

At the hearing the Board addressed the following question 
to counsel for the Department: 

If there were no oath of any kind at the 
time that Ms.  at age 21 obtained 
the certificate of Canadian nationality -- 
and there is no information regarding how 
she regarded her American citizenship other 
than what she has testified to -- how does 
the Department indicate or demonstrate its 
view of Mrs.  intention to renounce, 
in fact, U.S. citizenship at that time -- 
which is the time in question? - 22/ 

Counsel responded that there was sufficient "negative 
evidence" t o  permit one to infer a renunciatory intent. 23/ As 
we have pointed out, the "negative evidence" upon whiFh the 
Department rests its case is too imprecise and open to more than 
one reasonabie interpretation to support a finding that 
appellant intended to relinquish her United States citizenship. 

2 2 /  TR 39, 40. - 
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