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November 18, 1988 

DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

IN THE MATTER OF: M  P  N   

This case is before the Board of Appellate Review on 
the appeal of M  P  N   from an administrative 
determination of the Department of State that he expatriated 
himself on February 13, 1986 under the provisions of section 
349(a)(2) of the Immigration and Nationality Act by making a 
formal declaration of allegiance to Mexico. 

The sole issue to be decided is whether appellant 
intended to relinquish his United States nationality when he 
made a pledge of allegiance to Mexico. For the reasons 
given below, we conclude that the Department has carried its 
burden of proving by a preponderance of the evidence that 
appellant intended to surrender his United States 
nationality. Accordingly, we affirm the Department's 
holding of loss of appellant's nationality. 

1/ - 

I 

Appellant was born at  on 
   of a Mexican citizen father. He thus 

- 1/ In February 1986, section 349(a)(2) of the Immigration 
and Nationality Act, 8 U.S.C. 1481(a)(2), read as follows: 

Section 349. (a) From and after the effective 
date of this Act a person who is a national of 
the United States whether by birth or naturali- 
zation, shall lose his nationality by -- 

... 
- - -  (2) taking an oath or making an ===--- 

affirmation or other formal declar- 
ation of allegiance to a foreign 
state or a political subdivision 
thereof:. . . . 

Pub. L. No. 99-653, 100 Stat. 3655 (19861, amended 
subsection (a) of section 349 by inserting "voluntarily 
performing any of the following acts with the intention of 
relinquishing United States nationality:" after "shall lose 
his nationality by". Pub. L. No. 99-653 also amended 
paragraph (2) of subsection 349(a) by inserting "after 
having attained the age of eighteen years'' after "thereof". 
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acquired the nationality of both the United States and 
Mexico at birth. He lived in the United States until 1973 
when his parents took him to Mexico. In 1982 he obtained a 
United States passport at the Consulate General at 
Guadalajara. A few weeks after his 18th birthday he 
registered for United States Selective Service. 

Appellant states that in July 1984 he applied for 
admission to the Autonomous University of Guadalajara. It 
appears he learned that to qualify to pay the tuition 
charged Mexican students (a fee considerably lower than that 
charged foreign students) he would have to present a 
certificate of Mexican nationality (CMN)  to the university 
authorities. Accordingly, he applied for such a certificate 
on August 28 or 29, 1984. 2/ In the application he 
expressly renounced his United States nationality and all 
allegiance to the United States, and made a formal 
declaration of allegiance to Mexico. He was then nearly 19 
years old. 

On August 28, 1984, appellant also addressed a 
communication to the Department of Foreign Relations in 
which he requested that a CMN be issued to him, and declared 
he had never renounced his Mexican nationality, This 
document evidently sufficed (at least initially) to enable 
appellant to qualify for the tuition charged Mexican citizen 
students. 

A year and a half later the Department of Foreign 
relations informed the Embassy at Mexico City by note dated 
March 4, 1986 that Appellant had been issued a CMN on 
February 13, 1986 and had applied therefor on January 14, 
1986. 3/ Attached to the note were copies of Appellant's 
August 28, 1984 application for a CMN, the certificate 
itself and  U . S .  passport. 

- 

- 2/ The record copy of appellant's application for a CMN is 
difficult to read. The month, August, and the year, 1984, 
are legible, but the day is not: it appears to be either the 
28th or 29th. 

- - _  - 31 It irnot apparent why the Mexican authorities required 
appellant to apply for a CMN in January 1986, inasmuch as he 
had made a prior application in August of 1984. 

At the hearing on August 19, 1988, Appellant explained 
that since the CMN did not issue after his August 1984 
application, he had to go to the Department of Foreign 
Relations several times because the University authorities 
warned him that if he did not produce a CMN by the end of 
the semester, he would not be permitted to start the next 
one. Sometimes the Department gave him papers to sign, he 
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Shor t ly  t h e r e a f t e r ,  t he  Embassy wrote t o  Appellant t o  
inform him t h a t  he might have expa t r i a t ed  himself .  I n  
response t o  t h e  Embassy's l e t t e r  he v i s i t e d  the  consular  
sec t ion  on May 6, 1986. H e  s t a t e d  t o  a consular  o f f i c e r  
t h a t  although he applied for  the  CMN v o l u n t a r i l y ,  he did not 
in tend t o  r e l inqu i sh  h i s  United S t a t e s  c i t i z e n s h i p .  A few 
days l a t e r  he completed a form for  determining United S t a t e s  
c i t i z e n s h i p  and gave the Embassy a copy of h i s  r e g i s t r a t i o n  
for U . S .  Se lec t ive  Service.  A s  required by law, a consular 
o f f i c e r  then executed a c e r t i f i c a t e  of loss of n a t i o n a l i t y  
i n  a p p e l l a n t ' s  name on May 19,  1986. 4/ He c e r t i f i e d  
t h e r e i n  t h a t :  Appellant acquired the  na t7onal i ty  of both 
t h e  United S t a t e s  and Mexico a t  b i r t h ;  made a formal 
d e c l a r a t i o n  of a l l eg iance  t o  Mexico on January 14 ,  1986; 
received a c e r t i f i c a t e  of Mexican n a t i o n a l i t y  on February 
13 ,  1986; and thereby expa t r i a t ed  himself on February 13, 
1986 under the  provis ions of sec t ion  3 4 9 ( a ) ( 2 )  of the  
Immigration and r3ationali ty A c t ,  

The Department approved the  c e r t i f i c a t e  on Ju ly  29, 
1986, approval c o n s t i t u t i n g  an admin i s t r a t ive  determinat ion 

- 3/ Cont 'd.  

s a i d .  H e  t h e r e f o r e  guessed t h a t  i n  January 1986 he had been 
asked t o  s ign  a second a p p l i c a t i o n  f o r  a CMN. January was 
the  beginning of a new semester: he was su re  t h a t  a t  t h a t  
t i m e  he was s t i l l  t r y i n g  to  obta in  a CMN. 

- 4/  Sect ion 358 of t h e  Immigration and Nat ional i ty  A c t ,  8 
U.S.C.  1501, reads a5 follows: 

Sec. 358. Whenever a diplomatic  or consular 
o f f i c e r  of the  United S t a t e s  has  reason t o  
b e l i e v e  t h a t  a person while i n  a foreign s t a t e  
has l o s t  h i s  Uni ted  S t a t e s  n a t i o n a l i t y  under 
any provis ion  of chapter  3 of t h i s  t i t l e ,  or  
under any provis ion of chapter  I V  of the 
WHSonality A c t  of 1940,  a s  amended, he s h a l l  
c e r t i f y  the  f a c t s  upon which such belief is 
based t o  t h e  Department of S t a t e ,  i n  wr i t ing ,  
under r e g u l a t i o n s  prescr ibed  by t h e  Secretary 
of S t a t e .  I f  t h e  r epor t  of t h e  diplomatic or 
consular  o f f i c e r  i s  approved by t h e  Secre tary  
of S t a t e ,  a copy of t h e  c e r t i f i c a t e  s h a l l  be 
forwarded t o  the  Attorney Genera l ,  fo r  h i s  
information,  and the  diplomatic  o r  consular 
o f f i c e  i n  which the  r e p o r t  was made s h a l l  be 
d i rec ted  t o  forward a copy of t h e  c e r t i f i c a t e  
t o  the person to  whom i t  r e l a t e s .  
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of loss of n a t i o n a l i t y  from which a t i m e l y  and properly 
f i l e d  appeal may be taken t o  t h e  Board of Appellate Review. 
A copy of the  approved c e r t i f i c a t e  was not s e n t  t o  the  
Embassy u n t i l  October 23, 1986 t o  forward t o  a g p e l l a n t ,  who 
meanwhile had gone t o  Texas t o  look for  work. 

I n  February 1987 appe l l an t  appl ied for  a passport  a t  
the N e w  York Passport  Agency. I n  May 1987 h i s  a p p l i c a t i o n  
was denied on the  grounds t h a t  he had expa t r i a t ed  himself .  
A copy of the approved c e r t i f i c a t e  of loss of h i s  
n a t i o n a l i t y  was a t  t h a t  time enclosed i n  the Agency's l e t t e r .  

Appellant en tered  an appeal on September 26, 1987 and 
requested o r a l  argument which -was heard on August 1 9 ,  
1988. 5 1  - 

I1 

The s t a t u t e  provides t h a t  a na t ional  of t h e  United 
S t a t e s  s h a l l  l o s e  h i s  n a t i o n a l i t y  by v o l u n t a r i l y  making a 
formal dec la ra t ion  of a l l eg iance  t o  a fore ign  s t a t e  with t h e  
i n t e n t i o n  of r e l inqu i sh ing  United S t a t e s  n a t i o n a l i t y .  6 /  - 

There is no d i s p u t e  t h a t  appel lan t  duly declared h i s  
a l l e g i a n c e  t o  Mexico i n  the  course of applying f o r  a CMN, 
and thus  brought himself within t h e  purview of the  s t a t u t e .  
Moreover, he conceded during o r a l  argument t h a t  he  ac ted  
v o l u n t a r i l y  when he made t h e  d e c l a r a t i o n  of a l l eg iance  t o  
Mexico. z/ The s o l e  i s s u e  fo r  determinat ion the re fo re  i s  

- 5 1  The l i m i t a t i o n  on appeal t o  t h i s  Board i s  one year a f t e r  
Departmental approval of a c e r t i f i c a t e  of loss of 
n a t i o n a l i t y ,  2 2  CFR 7 . 5 ( b ) ( l ) ,  unless  t h e  Board determines 
for good cause shown t h a t  the  appeal could not have been 
taken within the  prescr ibed  time. 2 2  CFR 7 . 5 ( a ) .  Although 
the  appeal was f i l e d  more than one year a f t e r  the Department 
approved t h e  c e r t i f i c a t e ,  we deem i t  t i m e l y .  2 2  CFR 50.52 
p resc r ibes  t h a t  a person who i s  the subjec t  of a c e r t i f i c a t e  
of  loss of n a t i o n a l i t y  s h a l l  be informed t h a t  he may take  an 
appeal --he Board of Appellate Review within one year of 
approval of t h e  ce r t i f i ce .  Since the  Department d i d  not 
send t h e  c e r t i f i c a t e  t o  the Embassy u n t i l  near ly  th ree  
months a f t e r  i t  was approved, appe l l an t  d i d  n o t  have t i m e l y  
no t i ce  of t h e  l i m i t a t i o n  on appeal .  H i s  three-month delay 
i n  taking the  appeal i s  t h e r e f o r e  excusable.  

6 /  See note 1 supra.  - 
- 71 Transcr ip t  of Hearing i n  the  Matter of    
- J r . ,  Board of Appellate Review, August 19 ,  1988 ( h e r e a f t e r  
r e f e r r e d  to  as " T R " ) .  42. 
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whether  he pe r fo rmed  the p r o s c r i b e d  act  w i t h  the  i n t e n t i o n  
o f  r e l i n q u i s h i n g  h i s  U n i t e d  Sta tes  n a t i o n a l i t y .  

I n  loss o f  n a t i o n a l i t y  p r o c e e d i n g s ,  the Department  o f  
S t a t e  bears the  b u r d e n  o f  p r o v i n g  b y  a p r e p o n d e r a n c e  o f  the 
e v i d e n c e  tha t  the c i t i z e n  i n t e n d e d  t o  r e l i n q u i s h  h i s  
c i t i z e n s h i p .  Vance v .  Terrazas ,  444 U.S. 252, 270 ( 1 9 8 0 ) .  
An i n d i v i d u a l ' s  i n t e n t  may be e x p r e s s e d  i n  words or found a s  
a f a i r  i n f e r e n c e  from p r o v e n  c o n d u c t .  444 U . S .  a t  260. 
I n t e n t  i s  t o  be d e t e r m i n e d  as o f  t h e  t i m e  o f  the p e r f o r m a n c e  
o f  t h e  s t a t u t o r y  a c t  o f  e x p a t r i a t i o n .  Terrazas v .  Haiq ,  653 
F.2d 285 ( 7 t h  C i r .  1981). I n  the case before the Board,  the  
i n t e n t  t h a t  the government  must p r o v e  i s  a p p e l l a n t ' s  i n t e n t  
a t  t h e  t i m e  he a c q u i r e d  a c e r t i f i c a t e  of Mexican n a t i o n a l i t y  
i n  a p p l y i n g  f o r  which he swore a l l e g i a n c e  t o  Mexico and  
renounced  Un i t ed  Sta tes  c i t i z e n s h i p .  

Making a d e c l a r a t i o n  of a l l e g i a n c e  t o  a f o r e i g n  s t a t e  
may be h i g h l y  p e r s u a s i v e  e v i d e n c e  o f  an  i n t e n t  t o  r e l i n q u i s h  
U n i t e d  S t a t e s  c i t i z e n s h i p :  i t  i s  n o t ,  however ,  t h e  
e q u i v a l e n t  or c o n c l u s i v e  e v i d e n c e  "of t h e  v o l u n t a r y  a s s e n t  
o f  the c i t i z e n "  a s  the  Supreme C o u r t  d e c l a r e d  i n  Vance v .  
Terrazas,  s u p r a ,  

..., w e  are  c o n f i d e n t  t h a t  i t  would be incon-  
s i s t e n t  w i t h  Afroyim t o  t rea t  the e x p a t r i a t i n g  
acts  s p e c i f i e d  i n  s e c t i o n  1 4 8 1 ( a )  as  the e q u i -  
v a l e n t  of or a s  c o n c l u s i v e  e v i d e n c e  of the 
i n d i s p e n s a b l e  v o l u n t a r y  a s s e n t  of the  c i t i z e n .  
'Of c o u r s e ' ,  a n y  o f  the s p e c i f i e d  ac t s  'may be 

h i g h l y  p e r s u a s i v e  e v i d e n c e  i n  the p a r t i c u l a r  
case of a purpose to  abandon c i t i z e n s h i p . '  
Nish ikawa v .  D u l l e s ,  356 U . S .  1 2 9 ,  1 3 9  ( 1 9 5 9 )  
( B l a c k ,  J., c o n c u r r i n g ) .  But the t r i e r  o f  f a c t  
mus t  i n  the end  c o n c l u d e  t ha t  the  c i t i z e n  n o t  
o n l y  v o l u n t a r i l y  committed the e x p a t r i a t i n g  a c t  
p r e s c r i b e d  i n  the s t a t u t e ,  b u t  a l so  i n t e n d e d  t o  
r e l i n q u i s h  h i s  c i t i z e n s h i p .  

444 U . S .  a t  261. 

T.&L c o u r t s  h a v e  c o n s i s t e n t l y  h e l d  t h a t  making a n  
express T e n u n c i a . t i o n  o f  U n i t e d  S t a t e s  n a t i o n a l i t y  whi le  
p l e d g i n g  allegiance t o  a f o r e i g n  s t a t e  is s t rong  e v i d e n c e  
of a n  i n t e n t  t o  r e l i n q u i s h  U n i t e d  S ta tes  n a t i o n a l i t y  and  
o r d i n a r i l y  w a r r a n t s  a f i n d i n g  of loss o f  n a t i o n a l i t y .  
T e r r a z a s  v .  , s u p r a ;  Richards v .  S e c r e t a r y  o f  S ta te ,  752 
F.2d 1413 ,% C i r .  1'985);Meretsky v .  Depar tment  of 
J u s t i c e ,  e t  a l . ,  memorandum o p i n i o n ,  N o .  86 5184 (D.C. C i r .  
1 9 8 7 ) .  

A p p e l l a n t  h e r e  e x p r e s s l y  renounced  h i s  U n i t e d  S t a t e s  
n a t i o n a l i t y  and a l l  a l l e g i a n c e  t o  the U n i t e d  S t a t e s  while 
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p l e d g i n g  a l l e g i a n c e  t o  a f o r e i g n  s t a t e .  The e v i d e n c e  i s  
v e r y  c o m p e l l i n g  therefore  t h a t  a t  the  r e l e v a n t  time h e  
i n t e n d e d  t o  t r a n s f e r  h i s  a l l e g i a n c e  from the Un i t ed  S t a t e s  t o  
Mexico. The cases c i t e d  above  a l so  h o l d ,  however ,  t ha t  i n  
loss  o f  n a t i o n a l i t y  p r o c e e d i n g s  a f i n d i n g  o f  i n t e n t  t o  
r e l i n q u i s h  c i t i z e n s h i p  i s  o n l y  w a r r a n t e d  i f  t h e  t r i e r  of  
f a c t  d e t e r m i n e s  t h a t  the c i t i z e n  acted knowingly  and 
i n t e l l i g e n t l y ,  as  w e l l  a s  v o l u n t a r i l y ,  and  t h a t  there are  no 
o t h e r  fac tors  t h a t  would mandate  a d i f f e r e n t  r e s u l t .  

Al though young when he pe r fo rmed  the  e x p a t r i a t i v e  
a c t ,  a p p e l l a n t  ,was o f  l ega l  a g e ,  and i n  the e y e s  of t he  l a w  
h a d  t h e  c a p a c i t y  t o  expa t r ia te  h i m s e l f .  F u r t h e r m o r e ,  h e  
appears t o  h a v e  had  a n  a d e q u a t e  e d u c a t i o n ,  and  presumably  
was able t o  u n d e r s t a n d  the s i g n i f i c a n c e  o f  p l e d g i n g  
a l l e g i a n c e  t o  Mexico and  a t  the same t i m e  r e n o u n c i n g  h i s  
U n i t e d  States n a t i o n a l i t y .  H e  e v i d e n t l y  e x e c u t e d  two 
a p p l i c a t i o n s  f o r  a CMN; one  i n  August 1984 and  a second  i n  
J a n u a r y  1986 ,  the  l a t t e r  h a v i n g  been  c i t ed  i n  the March 1986 
n o t e  o f  the F o r e i g n  R e l a t i o n s  Department  t o  the Embassy. 
A p p e l l a n t  t h u s  twice e x p r e s s l y  renounced  h i s  U n i t e d  S ta tes  
n a t i o n a l i t y ,  l e a v i n g  l i t t l e  d o u b t  tha t  he acted knowingly  i n  
h i s  q u e s t  f o r  a CMN which would b r i n g  h i m  t a n g i b l e  b e n e f i t s  
i n  r educed  u n i v e r s i t y  t u i t i o n .  

Asked a t  the h e a r i n g  whether he was n o t  g i v e n  p a u s e  
b y  t h e  s t a t e m e n t s  i n  the a p p l i c a t i o n  f o r  a CMN a b o u t  
r e n u n c i a t i o n  of h i s  U.S. n a t i o n a l i t y  and  a l l e g i a n c e ,  he 
conceded  t ha t  t h e y  r a i s e d  a red f l a g .  H e  had  a s k e d  
h i m s e l f :  f A l m  I g o i n g  t o  lose my U.S. c i t i z e n s h i p . "  8/ H e  
asked h i s  p a r e n t s  f o r  g u i d a n c e .  They, however ,  t o l d  hym n o t  
t o  worry.  "You were b o r n  i n  the  U n i t e d  S t a t e s .  You know 
y o u r  mother i s  a n  American.  Y o u ' r e  a U . S .  c i t i z e n ,  you 
know, and t h e y  sa id  there ' s  n o t h i n g  wrong w i t h  you g e t t i n g  a 
Mexican c e r t i f i c a t e . "  9/ Looking back ,  he s t a t e d  he f e l t  
he had b e e n  m i s l e d  by  xis p a r e n t s .  " I  wi sh  someone would 
h a v e  l e f t  tha t  l i t t l e  red f l a g  u p , "  h e  s a i d .  10/ H e  
conceded  he s h o u l d  h a v e  paid more a t t e n t i o n  i n s t e a d  of 
l i s t e n i n g  t o  the a d v i c e  he was g i v e n .  - ll/ 

We t h u s  n o t e  t ha t  when he saw t h e  r e n u n c i a t o r y  
languag-ppel lant  -. appreciated t h a t  h e  was t a k i n g  a s t e p  

- 8/ TR 45. 

- 9/ TR 46. 

10/ Id.  

- 11/ TR 47. 

- - 
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that could at least engender problems for his U . S .  
citizenship; he proceeded, nevertheless, without clarifying 
his situation with United States authorities, as he 
belatedly conceded he should have done. Of age, he should 
not have relied on the ill-informed guidance of his parents 
that applying for and obtaining a CMN would not have adverse 
consequences for his citizenship. 

In sum, we are satisfied that appellant knew and 
understood what he was doing. If indeed he was misled, he 
alone is at fault. 

We conclude with an inquiry into other factors in the 
case, seeking to determine whether or not they are 
sufficiently probative of an intent: to retain citizenship to 
outweigh or at least counterbalance the evidence of an 
intent to relinquish citizenship manifested by appellant's 
declaration to Mexican authorities that he renounced his 
United States citizenship. 

Appellant asserts that he never intended to 
relinquish h i s  citizenship, and urges the Board to take 
account of several considerations that in his opinion 
indicate his true intent: his love for  and loyalty to the 
United States; registering for selective service; 
indoctrination in the American way: having personal and 
family ties to the United States. 

The foregoing considerations show that appellant has 
an admirable attachment to the United States. They are not, 
however, really probative of the decisive issue here: 
whether he intended to relinquish his United States 
citizenship at the time he performed the expatriative act. 
He voluntarily, knowingly and intelligently decided to seek 
benefits of his Mexican nationality. He knew that in order 
to obtain those benefits he would have to place his United 
States citizenship at risk. He may have had mental 
reservations about doing so and would have preferred to keep 
both citizenships. We can gauge his state of mind at the 
relevant time, however, only by what he said and did at that 
time. He stated to the Mexican authorities that he 
surrendew-. his United States citizenship in favor of 
Mexican Ttizenship. Only the most unusual circumstances 
could cast doubt on the specific intent of appellant in 
subscribing to a declaration of allegiance to Mexico. His 
words and actions at the time must be controlling on the 
issue whether he intended to retain or relinquish United 
Staes citizenship. 

That appellant sincerely wishes to recover his United 
States citizenship we do not doubt. For him and other young 
appellants who have come before the Board we have sympathy. 
He and they faced d i f f i c u l t  choices. Mexican law prescribes 
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that dual nationals who wish to exercise the rights and 
privileges of Mexican nationality shall renounce their other 
nationality and pledge allegiance to Mexico. And United 
States law prescribes expatriation if one pledges allegiance 
to a foreign state voluntarily with the intention of 
relinquishing citizenship. The decision we must reach in 
this case is therefore clear, once it has been established, 
as it nas been, that appellant acted voluntarily and 
wittingly in declaring allegiance to Mexico and renouncing 
United States nationality. 

For the above reasons, we conclude that the 
Department has carried its burden of proving by a 
preponderance of the evidence that appellant intended to 
relinquish his United States nationality when he pledged 
allegiance to Mexico. 

111 

Upon consideration of the foregoing, we hereby affirm 
the Department's determination that appellant expatriated 
himself. 




