
BOARD OF APPELLATE REVIEW 

- 1/ I n  1985 s e c t i o n  349ia)(L) of the Immigration and 
Nationality Act ,  8 U . S . C .  1481(a)(l), read in p e r t i n e n t  
p a r t  as follows: 

Sec.  3 4 9 .  ( a )  Froin and a f t e r  t h e  e f f e c t i v e  
d a t e  of this Act a person who i s  a n a t i o n a l  
of t h e  U n i t e d  S t a t e s  whether by b i r t h  o r  
n a t u r a l i z a t i o n ,  s h a l l  Lose his nationaibty 
by -- 

( l i  o b t a i n i n g  n a t a r a i i z a t l o n  
i n  a foreic;n s t a t e  upon his own 
a p p i i c a t i o n , .  m 

Pub- L. 99- 653  (approved Nov, 14, 19861, 1 0 0  S t a t .  
3655,  amended subsec t ion  (a) of  s e c t i o n  3 4 9  rsy insercing 
"voluntariiy performing any of' t n e  f o l i o ~ ~ i r i g  a c t s  wrt i i  t h e  
in tent ior1  of r e l i n 2 u i s h i n g  Uniteu S t a t e s  n a t i o n a i i t y :  '' 
after " s h a l l  iose his n a t i o r i a l i t y  u y " ,  



2 
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'The record shows t h a t  B  acquired United S t a t e s  
n a t i o n a l i t y  by b i r t h  t o  United S t a t e s  c i t i z e n  p a r e n t s  a t  

     Af ter  h i s  d is rnlssa i  
dur ing  tile a i r  t r a f f i c  c o n t r o l l e r ' s  s t r i k e  i n  1 9 8 1 ,   
moved t o  A u s t r a l i a  where he was employed a s  an a i r  t r a f f i c  
c o n t r o l l e r  a I n  1 9 8 5  t h e  Aus t r a l i an  government inforriled 
h i m  t h a t  i n  o rder  t o  r e t a i n  h i s  p o s i t i o n  he would have t o  
a c q u i r e  Aus t r a l i an  n a t i o n a l i t y .  On August 5 ,  1985  
i nqu i r ed  a t  t he  Embassy i n  Canuerra about t h e  imp l i ca t i ons  
f o r  U.S. c i t i z e n s h i p  of Aus t r a l i an  n a t u r a l i z a t i o n .  T h e  
n e x t  dayl August B t h ,  he executed an a f f i d a v i t  a t  t h e  
Embassy, a s s e r t i n g  t h a t  i t  was not  his i n t e n t i o n  t o  
r e l i n q u i s h  h i s  United S t a t e s  c i t i z e n s h i p  upon acqu i r i ng  
A u s  t r a l  i an c i t i  z ensn i p  . "P l ea se  l e t  i t  be knovnt" he 
d e c l a r e d ,  " t h a t  I am a c q u i r i n g  Aus t r a l i an  c i t i z e n s h i p  
because of econorilic: n e c e s s i t y  and c a r e e r  mandate. I have 
no w i s h  t o  loose  [ s i c ]  my American c i t i z e n s h i p . "  H e  a l s o  
r e g i s t e r e d  h imse l f ,  nis w i f s  and tiis c h i l d r e n  a s  United 
S t a t e s  c i t i z e n s ,  Then l a t e r ,  on August 8 th  he received a 
c e r t i f i c a t e  of Aus t r a l i an  c i t i z e n s h i p  a f t e r  swearing t h e  
p re sc r ibed  oa th  of a l l e g i a n c e  t h a t  included renunc ia t ion  
of a l l  o t h e r  a l l e g i a n c e .  

A s  p r e sc r ibed  uy law, an o f f i c e r  of  t n e  United 
S t a t e s  Embassy a t  CanPerra executed a c e r t i f i c a t e  of l o s s  
of  n a t i o n a l i t y  i n  a p p e l l a n t ' s  riame on August 1 3 ,  1985. - 2 /  

- 2 /  Sec t ion  358 of t h e  Immigration and I j a t i o n a l i t y  Act,  8 
U . S . C .  1501, reads  a s  fo l l ows :  

See. 358. Nhenever a d ip loma t i c  or  consu la r  
o f f i c e r  of t h e  U n i t e d  S t a t e s  has  reason t o  b e l i e v e  
t h a t  a person wnile i n  a f o r e i g n  s t a t e  has l o s t  his 
U n i t e d  S t a t e s  n a t i o n a l i t y  under any p rov i s ion  of 
chap te r  3 of this t i t l e ,  o r  under any p rov i s ion  of 
chap te r  I V  of t h e  N a t i o n a l i t y  A c t  of 1 9 4 0 ,  a s  
amended, he s h a l l  c e r t i f y  t h e  f a c t s  upon which such 
b e l i e f  i s  based t o  t h e  Departmetit of S t a t e ,  i n  
w r i t i n g ,  under r e g u l a t i o n s  p re sc r ibed  by t h e  
S e c r e t a r y  of S t a t e .  I f  t h e  r e p o r t  of t h e  d i p l o-  
mat ic  or  consu la r  o f f i c e r  i s  approved oy t h e  
S e c r e t a r y  of S t a t e ,  a copy of tile c e r t i f i c a t e  
s h a l l  be forwarded t o  t h e  At torney General ,  f o r  
his in format ion ,  and t h e  d ip loma t i c  o r  consu la r  
o f f i c e  i n  which t h e  r e p o r t  was made s h a l l  ~e 
d i r e c t e d  t o  forward a copy of tile c e r t i f i c a t e  
t o  t h e  person t o  wtiom i t  r e l a t e s .  
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'Zherein tlie officer certified L'---- L L i C * L  appeLlant acql; i red t h e  
nationality of t h e  Cinited States at u i r t i i  a ~ r c j a d  to U a S s  
citizen parents; that ne acquired the nationality of 
Australia upon his o m  application; and triereoy 
expatriated hiinself ilnder the provisions of section 
349(a)(l) of tile Immigration and Nationality Act. 

Tile Department approved the certificate on 
September 15,  1987, approval cons t i t u t i ng an 
administrative determination of l o s s  otr ndtionality from 
wnich a timely and properly filed appeal nay be taken to 
the Boara of Appellate Revieg-. 2 2  CFR 7 . 3 ( a ) ,  drooks 
entered an appeal on Marcii 24, 1988, 

T h e  Acting Deputy Assistant Secretary of State for 
Consular Affairs (Passport Services) s u b m i t t e d  ii 
memorandurn dated August l 2  1988 and the Department's 
record in t h e  case. In its memorandum the Department s e t  
forth t h e  grounds which in i t s  v i e u  warranted the  vacating 
of the certificate of loss of nationality that it nad 
previously approved in appellantss name. The Department 
stated that: 

At the time of I4r.  inqaiEy, a 
public inforInation fiyer was avariaie 
to all individuals concerned v i t h  L O S S  
of citizenship. T i l l s  flyer, unfor- 
tunately, was somewhat misleading, and 
tnose persons who eiected to pursiie 
another nationality received officiai 
misinformation. Specif icalliy, tile 
Department's fiyer advised that a p r i o r  
statement 'would be accorded substan- 
tial weight.' This was in conflict 
with another sentence later in the same 
flyer which cautioned that renuncia- 
tory language 'usually' results in a 
finding of loss of U.S. citizenship. 

The Department took tne position that given tile 
foregoirrg considerations, it is 'necessary and equitable 
in cases of this nature" to reverse the holding of i o s s  of 
nationality. - 3 /  Accordingly, tne Department requested 

- 3 /  The Board notes that the Department nonetheless 
adheres to the viet.? that an oath wnich is renunciatory in 
nature with respect to tne United States ordinariiy v i l l  
cause loss of United States citizensnip b?her ;  taken in 



t'iiat tne Board reinand tile case  so tilac tile Depart,ne:it 
might vacate the certificate 0 2  loss of nationality it had 
approved in appellant's name. 

Illasmuch as tile Depdrtment >doini ts  tllat 111 tile 
particular circumstances o t  this case it is not a b l e  to 
carry its statutory uurden of proviity u y  a preponderdrice 
of trie evidence appeliant's illtent to reiinquisii 111s 
United States nationality, - 4/ and in t n e  aosenct: of 
manifest errors of law or fact tnat would Islandate a 
different result, we grant tile Penartnent's request ti-lat 
trie case De remanded so tnat it inay vdcate tile certiticate 
of Loss of nationaiity. 

- 3/ Cont'd. 

connection with a foreign naturalization or other acts 
which are expatriative. The Department notes persons 
wishing to make "prior statements" of lack of intent to 
relinquish citizenship are now advised of this fact and 
cautioned tnat no final decision in a loss of nationality 
case can be given until an act of expatriation is 
performed and all evidence and information is reviewed. 

- 4/ I n  loss of nationality proceedings tne Government 
bears the burderi under the statute a/ o t  p r o v i n g  u y  a 
preponderance of the evicience tnat tig party intended to 
relinquish his United States citizensnip when iIe 
voluntarily performed a statutory expatriating act. Vaiice 
v. Terrazas, 444 U.S. 252 (i980); Afroyiln v. Rusk, 387 
U.S. 2 5 3  ( 1 9 6 7 1 .  

- a Section 34Y(c) of tile Immigration and 
Nationality Act, 8 U . S . C .  1481(cl, provides 
in pertinent part tnat: 

( c )  kqhenever the l o s s  of United 
States nationality is put in issue 
in any action or proceeding commenced 
on or after the enactment of this sub- 
section under, or by virtue of, the 
provisions of this or any other Act, 
the  burden shail be upon the person or 
party claiming that such loss occur- 
red, to establish such claim u y  a 
preponderance of the evidence . . . .  
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The case is hereby remanded fur further 
proceedings. - 5/ 

Mary Elizabeth Hoinkes, Viember 

5 /  Section 7.2(a) of Title 22,  Code of Federal 
Reguiations, 22 CFR 7.2(a), provides in part that: 
- 

. . .The Board s h a l l  take a n y  action 
it considers appropriate and 
necessary to trie disposition of 
cases appealed to it. 




