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June 3 0 ,  1989  

DEPARTMENT O F  STATE 

BOARD OF APPELLATE REVIEW 

I N  THE MATTER OF: S  J  P  

The Department of S t a t e  made a de t e rmina t ion  on October 
13 ,  1987 t ha t  S  J  P  e x p a t r i a t e d  herself  on 
December 23, 1986 under the p r o v i s i o n s  of s e c t i o n  3 4 9 ( a ) ( 5 )  of 
the Immigration and N a t i o n a l i t y  A c t  by making a formal 
r e n u n c i a t i o n  of her United States n a t i o n a l i t y  before a 
consu la r  o f f icer  of the United States  a t  T e l  Aviv, Israel .  
Ms.  e n t e r e d  an appea l  from that  de t e rmina t ion  on 
December 1 5 ,  1988. 

- 1/ 

A f t e r  the appea l  w a s  e n t e r e d  and a p p e l l a n t  set for th  
her p o s i t i o n ,  the Department made a f u r t h e r  review of the 
case, and informed t h e  Board i t  had concluded t h a t  i t  c o u l d  
no t  meet i t s  burden of proving tha t  a p p e l l a n t  in tended  t o  
r e l i n q u i s h  United States  n a t i o n a l i t y .  Accordingly,  the 
Department reques ted  that  the Board remand the case so t h a t  
t h e  c e r t i f i c a t e  of loss of n a t i o n a l i t y  t ha t  was approved i n  
a p p e l l a n t ' s  name might be vaca ted .  W e  g r a n t  the r e q u e s t  and 
remand the  case t o  the Department for f u r t h e r  proceedings .  

I 

An o f f i c e r  of the United S ta tes  Embassy i n  T e l  Aviv 
executed a c e r t i f i c a t e  of loss of  n a t i o n a l i t y  i n  the  name of 

   on , as  r e q u i r e d  by 

- 1/ Sec t ion  3 4 9 ( a ) ( 5 )  of  the  Immigration and N a t i o n a l i t y  A c t ,  
8 U.S.C.  1 4 8 1 ( a ) ( 5 ) ,  reads as  follows: 

See. 349. ( a )  From and a f t e r  the  e f f e c t i v e  
d a t e  of t h i s  A c t  a person  who is  a n a t i o n a l  of 

s the United S ta tes  whether by b i r th  or n a t u r a l i -  
z a t i o n ,  sha l l  lose h i s  n a t i o n a l i t y  by volun-  
t a r i l y  performing any of the fo l lowing  a c t s  
w i t h  the i n t e n t i o n  on r e l i n q u i s h i n g  United 
S t a t e s  n a t i o n a l i t y  -- 

. . .  
( 5 )  making a formal renunc ia-  

t i o n  of n a t i o n a l i t y  b e f o r e  a 
diplomatic or c o n s u l a r  o f f i c e r  of 
the United States  i n  a f o r e i g n  s t a t e ,  
i n  s u c h  form as  may be p r e s c r i b e d  by 
the S e c r e t a r y  of State:  . . . 
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law. 2/  The of f icer  ce r t i f i ed  that  appellant acquired the 
nat ional i ty  of the United States by vir tue of her b i r t h  a t  
Marianne, Arkansas on June 7 ,  1957: t h a t  she lived i n  the 
U n i t e d  States from b i r t h  t o  J u l y  1 5 ,  1979 when she moved t o  
Israel :  3/ that  she made a formal renunciation of her United 
States nationali ty on December 23, 1986 before a consular 
o f f i c e r  of the United States i n  the Embassy a t  Tel A v i v ;  and 
thereby expatriated herself under the provisions of section 
349(a) (5)  of the Immigration and Nationality Act. Ten months 
l a t e r ,  October 13 ,  1987, the Department approved the 
c e r t i f i c a t e  of loss of nat ional i ty ,  approval being an 
administrative determination of loss of nat ional i ty  from which 
an appeal may be taken t o  the Board of Appellate Review 
pursuant t o  section 7.3(a) of T i t l e  22,  Code of Federal 
Regulations, 2 2  CFR 7 .3(a)  (1988). M s .   entered an 
appeal from that  holding on December 1 5 ,  1988, 

I1 

The Department f i l e d  a memorandum dated June 7 ,  1989, 
i n  which i t  requested tha t  the Board remand appel lan t ' s  case 
so that  the c e r t i f i c a t e  of loss of her nat ional i ty  might be 
vacated. The Department's memorandum reads i n  per t inent  par t  
as follows: 

- 2/ 
U.S.C,  1501, reads as  follows: 

Section 358 of the Immigration and Nationality Act, 8 

See. 358. Whenever a diplomatic or consular 
of f icer  of the United States  has reason t o  
believe tha t  a person while i n  a foreign s t a t e  
has l o s t  h i s  United States  nat ional i ty  under 
any provision of chapter 3 of t h i s  t i t l e ,  or 
under any provision of chapter IV of the 
Nationality Act of 1940, as amended, he sha l l  
c e r t i f y  the f ac t s  upon which such belief  i s  
based t o  the Department of State ,  i n  writing, 
under regulations prescribed by the Secretary 
of State.  If the report of the diplomatic or 
consular o f f i ce r  i s  approved by the Secretary 
of State ,  a copy of the c e r t i f i c a t e  sha l l  be 
forwarded t o  the Attorney General, fo r  h i s  
information, and the diplomatic or consular 
of f ice  i n  which the report was made sha l l  be 
directed t o  forward a copy of the c e r t i f i c a t e  
t o  the person t o  whom i t  re l a t e s .  

- 3/ 
1978, and i n  1979  went t o  Dimona, I s r a e l ,  a Black Hebrew 
settlement, with her two children. 

Appellant s t a t e s  tha t  she joined the Black Hebrew sect  i n  
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Although the timeliness of t h i s  appeal 
i s  questionable (seven weeks a f t e r  the 
due date of the appeal) ,  the Department 
contends tha t  ... the issue i s  i r r e l e -  
vant. The Department has concluded 
that  i t  cannot go forward w i t h  t h i s  
case and recommends tha t  the Board 
of Appellate Review remand the case 
i n  order tha t  the Cer t i f ica te  of 
Loss may be vacated. The Department 
has closely reviewed t h i s  case and 
has determined that  i t  demonstrates 
the dilemma that  a r i ses  when the 
f ac t s  can address both the issues of 
voluntariness and in ten t .  I n  such 
cases where the issues  a re  
inextricably entwined, i t  is  d i f f i -  
c u l t  t o  discuss the issues 
separately.  ... 
I t  i s  the Department's burden t o  prove by 
a preponderance of the evidence tha t  
Ms.  intended t o  divest  herself  of 
U . S .  ci t izenship when she renounced 
her c i t izenship i n  I s r a e l .  [Vance v. 
Terrazas, 444 U . S .  252,  270 (1980)) The 
in ten t  t o  be shown i s  the in ten t  a t  the 
time of the expatriat ing ac t .  Based 
on the evidence submitted, the Depart- 
ment contends that  i t  w i l l  not be able 
t o  meet i t s  burden i n  tha t  the circum- 
stances surrounding the renunciation 
tend t o  undermined [ s i c ]  the appel- 
lantis i n t en t .  

I11 

Before we may consider the Department's request tha t  
the F a r d  remand the case, we m u s t  es tab l i sh  whether the Board 
has jur i sd ic t ion  t o  en ter ta in  the appeal. The  Board's 
ju r i sd ic t ion  depends on whether the appeal is ,  or may be 
deemed t o  be, timely. The appeal was f i l e d  on December 1 5 ,  
1988, tha t  is ,  one year and two months a f t e r  the Department 
approved the c e r t i f i c a t e  of loss of nat ional i ty  tha t  was 
executed i n  her name. The l imita t ion on appeal i s  one year 
a f t e r  approval of the c e r t i f i c a t e  of loss of na t iona l i ty .  22 
CFR 7 , 5 ( b ) ( l ) .  An appeal f i l e d  a f t e r  one year sha l l  be denied 
unless the Board determines for good cause shown tha t  the 
appeal could not have been f i l e d  w i t h i n  the one-year period. 
2 2  CFR 7.5(a) .  

The Board d i d  not ask Ms.  t o  explain nor d i d  she 
indicate why she d i d  not i n i t i a t e  the appeal on or before 
October 13, 1988. 
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IV 

The Board takes no posit ion on the arguments the 
Department advances t o  support i t s  request that  the Board 
remand the case so tha t  i t  may vacate the c e r t i f i c a t e  of loss 
of nationali ty.  Nonetheless, since the Department has 
concluded that  i t  i s  unable t o  susta in  i t s  burden of proof on 
the i s s u e  whether appellant intended t o  rel inquish Uni ted  
Sta tes  na t iona l i ty ,  and since we perceive no reason why we 
should not grant the Department's request for  remand, we 
hereby remand the case 

c 

LL,dr /w?  r4: 
Edward G. Misey, Member 

- 5/ Section 7 .2(a)  of T i t l e  22 ,  Code of Federal Regulations, 
22 CFR 7 . 2 ( a ) ,  provides i n  par t  a s  follows: "The Board sha l l  
take any action i t  considers appropriate and necessary t o  the  
disposi t ion of cases appealed t o  it." 




