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DEPARTMENT OF STATE 
*. 

BOARD OF APPELLATE REVIEW 

IN THE MATTER OF: J  y W  

This is an appeal from an administrative determination 
of the Department of State dated August 13, 1965 that  

  expatriated himself on December 9, 1964 by 
obtaining naturalization in Canada upon his own applica- 
tion. - I/  entered an appeal from that determination in 
1988. 

A threshold issue is presented here: whether the Board 
may entertain the appeal. For the reasons given below, we 
conclude that the appeal is barred by the passage of time and 
that the Board lacks jurisdiction to consider it. The appeal 
i s accordingly di smi ssed. 

I 

Appellant, , acquired United States 
nationality by virtue of his birth at  on 

. Since his father was a citizen of Canada, he 
also acquired Canadian citizenship at birth, subject to 
certain retention requirements. (See note 2 infra) . 

1/ Section 349(a)(l) of the Immigration and Nationality Act, - 
8 U.S.C. 1481 (a) (l), provides that: 

Sec. 349. (a) A person who is a national of 
the United States whether by birth or naturali- 
zation, shall lose his nationality by 
voluntarily performing any of the following 
acts with the intention of relinquishing 
United States nationality -- 

(1 ) obtaining naturalization 
in a foreign state upon his own 
application, or upon an appli - 
cation filed by a duly authorized 
agent, after having obtained the 
age of eighteen years; .... 



I n  October  1964, w h i l e  l i v i n g  i n  Texas,  a p p e l l a n t  
a p p l i e d  f o r  resumpt ion  of Canadian c i t i z e n s h i p  p u r s u a n t  t o  

- -  . s e c t i o n  6  o f  t h e  Canadian C i t i z e n s h i p  A c t  of  1946. 2 /  He was 
g r a n t e d  a  c e r t i f i c a t e  o f  Canadian c i t i z e n s h i p  on ~ e c e m b e r  9 ,  
1964 " e f f e c t i v e  on and from August 1 9 ,  1962" ( h i s  24 th  
b i r t h d a y ) .  

On Februa ry  5 ,  1965,  a p p e l l a n t  made a  formal  
r e n u n c i a t i o n  of h i s  Uni ted  S t a t e s  n a t i o n a l i t y  b e f o r e  a  
c o n s u l a r  o f f i c e r  of  t h e  Un i t ed  S t a t e s  i n  t h e  C o n s u l a t e  Gene ra l  
i n  Vancouver.  P u r s u a n t  t o  law,  a  c o n s u l a r  o f f i c e r  execuz2d a  
c e r t i f i c a t e  of l o s s  o f  n a t i o n a l i t y  i n  a p p e l l a n t ' s  name on 
Februa ry  5,  1965.  3 /  T h e r e i n  t h e  o f f i c e r  c e r t i f i e d  t h a t  
a p p e l l a n t  a c q u i r e d  u n i t e d  S t a t e s  n a t i o n a l i t y  by v i r t u e  of  h i s  

2/ A p p e l l a n t  was c o n s i d e r e d  t o  be a  n a t u r a l  bo rn  c i t i z e n  o f  - 
Canada under  s e c t i o n  4 ( l )  ( b )  of  t h e  Canadian C i t i z e n s h i p  Act 
o f  1946 a s  o f  J a n u a r y  1 ,  1947,  t h e  d a t e  t h e  A c t  went i n t o  
e f f e c t .  Under s e c t i o n  4 ( a )  o f  t h e  Act ,  a p p e l l a n t  c e a s e d  t o  b e  
a  Canadian c i t i z e n  on h i s  24 th  b i r t h d a y ,  August 1 9 ,  1964,  
because  on t h a t  d a t e  h e  was n o t  l i v i n g  i n  Canada and had n o t  
p r e v i o u s l y  f i l e d  a  d e c l a r a t i o n  of  r e t e n t i o n  o f  Canadian 
c i t i z e n s h i p .  S e c t i o n  6  o f  t h e  A c t ,  which made p r o v i s i o n  f o r  a  
p e r s o n  who f i l e d  a  p e t i t i o n  f o r  r e sumpt ion  of  Canadian 
c i t i z e n s h i p ,  s t a t e d  t h a t  " i f  t h e  p e t i t i o n  i s  approved  by t h e  
M i n i s t e r  [ t h e  a p p l i c a n t  may] be deemed t o  have  resumed 
Canadian c i t i z e n s h i p  a s  of  t h e  d a t e  o f  such  a p p r o v a l  o r  a s  of  
such  e a r l i e r  o r  l a t e r  d a t e  a s  t h e  M i n i s t e r  may f i x  i n  any 
s p e c i a l  c a s e ,  and t h e  M i n i s t e r  may i s s u e  a  c e r t i f i c a t e  o f  
c i t i z e n s h i p  a c c o r d i n g l y . "  

Source :  L e t t e r  from t h e  C l e r k ,  Cour t  of  Canadian 
C i t i z e n s h i p ,  Canadian C i t i z e n s h i p  R e g i s t r a t i o n  Branch, 
Vancouver,  d a t e d  A p r i l  1 4 ,  1965,  t o  t h e  Un i t ed  S t a t e s  
C o n s u l a t e  G e n e r a l ,  Vancouver. 

3/ S e c t i o n  358 of t h e  Immigra t ion  and N a t i o n a l i t y  A c t ,  8 - 
U.S.C. 1501,  r e a d s  a s  f o l l o w s :  

Sec.  358. Whenever a  d i p l o m a t i c  o r  c o n s u l a r  
o f f i c e r  of  t h e  Uni ted  S t a t e s  h a s  r e a s o n  t o  
b e l i e v e  t h a t  a  p e r s o n  w h i l e  i n  a  f o r e i g n  s t a t e  
h a s  l o s t  h i s  Uni ted  S t a t e s  n a t i o n a l i t y  under  
any p r o v i s i o n  o f  c h a p t e r  3 of  t h i s  t i t l e ,  o r  
under  any p r o v i s i o n  o f  c h a p t e r  I V  of  t h e  
N a t i o n a l i t y  A c t  of  1940,  a s  amended, h e  s h a l l  
c e r t i f y  t h e  f a c t s  upon which s u c h  b e l i e f  i s  
based  t o  t h e  Department o f  S t a t e ,  i n  w r i t i n g ,  
under  r e g u l a t i o n s  p r e s c r i b e d  by t h e  S e c r e t a r y  



b i r t h  there in ;  tha t  he made a  formal renunciation of h i s  
United Sta tes  na t iona l i ty ;  and thereby expatr ia ted himself 
under the provisions of sec t ion  349(a-) (61, now sect ion 

- -  . 349(a)  ( 5 )  of the Immigration and Nationali ty Act (INA) . 
The Department ~ g r e e d  t h a t  appel lant  expat r ia ted  

himself but on what da te  and under what sect ion of the INA was 
not,  i t  informed the Consulate, c l e a r .  I t  therefore 
ins t ruc ted  the  Consulate General t o  a sce r t a in  from the 
Canadian a u t h o r i t i e s  the f a c t s  about a p p e l l a n t ' s  resumption of 
Canadian ci t izenshp.  ( I t  appears t h a t  in  the processing of 
h i s  case by the Consulate General he indicated t h a t  he had 
resumed the  Canadian c i t i z e n s h i p  he acquired a t  b i r t h .  ) 

After the Consulate General obtained information about 
a p p e l l a n t ' s  resumption of Canadian c i t i zensh ip  from the 
Canadian a u t h o r i t i e s  ( see  note 2 supra)  and so informed the 
Department, the Department informed t h e  Consulate General t h a t  
i t  considered a p p e l l a n t ' s  a c t  amounted t o  na tu ra l i za t ion  i n  a  
foreign s t a t e  within the  meaning of sec t ion  3 4 9 ( a ) ( 1 )  of the 
I N A .  Since h i s  na tu ra l i za t ion  i n  Canada occurred p r io r  t o  the  
da te  upon which he formally renounced h i s  United S t a t e s  
na t iona l i ty ,  the Department s t a t e d ,  the l a t t e r  a c t  of 
expat r ia t ion  was nul l  and void. A s  t he  Department requested 
and i n  compliance with sec t ion  358 of the INA (note  3  s u p r a ) ,  
an ~ f f i c e r  of the  Consulate General executed a  second 
c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y ,  c e r t i f y i n g  t h a t  appel lan t  
l o s t  h i s  United S ta tes  n a t i o n a l i t y  on December 9, 1964 under 
sect ion 349(a) (1) of the Act. The Department approved t h a t  
c e r t i f i c a t e  on August 3, 1965, approval cons t i tu t ing  an 
adminis trat ive determination of l o s s  of na t iona l i ty  from which 
a  timely and properly f i l e d  appeal may be taken t o  the Board 
of Appellate Review. The Department sent  a  copy of the 
approved c e r t i f i c a t e  of l o s s  of na t iona l i ty  t o  the  Consulate 
General on August 13, 1965 t o  forward t o  appel lan t .  The 
Consulate General did so on August 30, 1965. Appellant has 
not disputed t h a t  he received a  copy thereof shor t ly  
t h e r e a f t e r .  

3/ ( c o n t ' d . )  - 
of S ta te .  If  the report  of the  diplomatic or 
consular o f f i c e r  i s  approved by the  Secretary 
of S t a t e ,  a  copy of the  c e r t i f i c a t e  s h a l l  be 
forwarded t o  the Attorney General, for  h i s  
information, and the  diplomatic or consular 
o f f i c e  i n  which the repor t  was made s h a l l  be 
d i rec ted  t o  forward a  copy of the  c e r t i f i c a t e  
t o  the person t o  whom i t  r e l a t e s .  



The e v e n t s  i n  a p p e l l a n t ' s  l i f e  from 1965 t o  1976,  w h i l e  
o b v i o u s l y  o f  moment t o  him, a r e  t a n g e n t i a l  t o  the d i s p o s i t i o n  
o f  h i s  a p p e a l ,  and t h e r e f o r e  need n o t  be examined i n  d e t a i l .  

.. S u f f i c e  i t  t o  s t a t e  t h a t  a p p e l l a n t  was t r i e d  by c o u r t  m a r t i a l  
i n  1966 f o r  d e s e r t i o n  from t h e  Un i t ed  S t a t e s  Army and o r d e r e d  
d i s c h a r g e d  from t h e  Army. Being an  a l i e n  n o t  p r o p e r l y  
a d m i t t e d  t o  t h e  Un i t ed  S t a t e s ,  he was d e p o r t e d  t o  Canada i n  
1967 by t h e  Immigra t ion  and N a t u r a l i z a t i o n  S e r v i c e  a f t e r  a  
h e a r i n g .  

I n  A p r i l  1976 appe l l an t ,who  was l i v i n g  i n  On ta r io ,wro te  
t o  t h e  S t a t e  Department .  H e  r e f e r r e d  t o  the D e p a r t m e n t ' s  
d e t e r m i n a t i o n  t h a t  h e  e x p a t r i a t e d  h imse l f  and  t o  h i s  
subsequen t  d e p o r t a t i o n  from t h e  Uni ted  S t a t e s  " w i t h o u t  h e a r i n g  
- t o  Canada. ..." H e  had r e c e n t l y  l e a r n e d  t h a t  loss o f  h i s  
c i t i z e n s h i p  and d e p o r t a t i o n  might  have  been  i n  error and " i n  
o p p o s i t i o n  t o  d e c i s i o n s  o f  t h e  U.S. Supreme Cour t  d u r i n g  t h e  
p a s t  1 0  y e a r s . "  "Would you p l e a s e  in form m e  o f  my s t a t u s  & 
c i t i z e n s h i p , "  h e  a s k e d ,  "and a d v i s e  m e  a s  t o  whether  my f a m i l y  
and I can  r e t u r n  t o  t h e  Uni ted  S t a t e s . "  

Upon the i n s t r u c t i o n s  of  t h e  Department ,  t h e  Embassy a t  
Ottawa r e p l i e d  t o  a p p e l l a n t ' s  l e t t e r  on  J u l y  2, 1976. The 
Embassy informed a p p e l l a n t  t h a t  the Department c o n s i d e r e d  t h a t  
he v o l u n t a r i l y  b r o u g h t  h i m s e l f  w i t h i n  t h e  p r o v i s i o n s  o f  
s e c t i o n  3 4 9 ( a ) ( 1 )  o f  t h e  I N A  by p e t i t i o n i n g  f o r  r e sumpt ion  o f  
h i  s Canadian c i t i z e n s h i p ,  and had  t h u s  d u l y  e x p a t r i a t e d  
h i m s e l f .  A s  a  r e s u l t  o f  t h e  Supreme C o u r t ' s  d e c i s i o n  i n  
Afroyim v.  Rusk, 387 U.S. 253 ( 1 9 6 7 ) ,  t h e  A t t o r n e y  Gene ra l  had 
i s s u e d  an  i n t e r p r e t a t i o n  o f  t h e  C o u r t ' s  o p i n i o n ,  t h e  Embassy 's  
l e t t e r  c o n t i n u e d .  Under t h a t  i n t e r p r e t a t i o n  loss o f  
n a t i o n a l i t y  c o u l d  r e s u l t  when a  p e r s o n  performed a n  
e x p a t r i a t i v e  a c t  i f  h e  v o l u n t a r i l y  r e l i n q u i s h e d  Un i t ed  S t a t e s  
n a t i o n a l i t y  by conduc t  m a n i f e s t i n g  a n  i n t e n t i o n  t o  abandon 
a l l e g i a n c e  t o  the Un i t ed  S t a t e s .  The l e t t e r  conc luded  a s  
f o l l o w s :  

I f  you f e e l  t h a t  t h e  d e t e r m i n a t i o n  
of  your  loss of  n a t i o n a l i t y  s h o u l d  be 
se t  a s i d e ,  you s h o u l d  c o n t a c t  t h i s  
o f f i c e  and  r e q u e s t  an  a d m i n i s t r a t i v e  
r ev i ew o f  your  c a s e .  A t  t h a t  t i m e  you 
w i l l  be r e q u e s t e d  t o  submi t  any s t a t e -  
ments  or a f f i d a v i t s  which might  
e s t a b l i s h  t h a t  your  o b t a i n i n g  n a t u r a -  
l i z a t i o n  i n  Canada was done w i t h o u t  the 
i n t e n t  o f  r e l i n q u i s h i n g  your  Uni ted  
S t a t e s  c i t i z e n s h i p .  While  c a r e f u l  
examina t ion  w i l l  be g i v e n  t o  a l l  new 
i n f o r m a t i o n ,  i t  s h o u l d  be no ted  t h a t  
under  t h e  A t t o r n e y  G e n e r a l ' s  i n t e r -  
p r e t a t i o n  c e r t a i n  a c t s  a r e  deemed t o  
be, i n  and o f  t h e m s e l v e s ,  h i g h l y  p e r -  



suasive evidence of an i n t e n t  t o  
rel inquish United Sta tes  c i t i zensh ip .  
Naturalization i n  a  foreign s t a t e  
upon one ' s  own appl icat ion i s  one of 
these a c t s .  

Appellant repl ied t o  the Embassy's l e t t e r  on Ju ly  15, 
1976, s t a t i n g  tha t  he formally requested "a review 
(adminis t ra t ive)  of my case." He asser ted tha t  i t  was not h i s  
in tent ion  t o  cause a  l o s s  of na t iona l i ty  when he applied t o  
" r e t a i n "  Canadian c i t i zensh ip .  Further,  he claimed t h a t  he had 
f i l e d  a  timely dec lara t ion  of i n t e n t  t o  r e t a i n  Canadian 
c i t i zensh ip ,  and therefore  could not be said t o  have applied 
for  c i t i zensh ip  of a  foreign s t a t e .  

A f  t e r  reviewing a p p e l l a n t ' s  l e t t e r ,  the  Department 
ins t ruc ted  the Embassy i n  August 1976 t o  inform appel lant  t h a t  
i f  he believed t h a t  he had made a  timely appl ica t ion  for  
re tent ion  of Canadian c i t i zensh ip ,  he should take the matter 
up with the Canadian a u t h o r i t i e s .  The Embassy was a l s o  
ins t ruc ted  t o  ask appel lant  t o  complete the appl icable  
information forms t o  enable the Department t o  evaluate  h i s  
claim tha t  he did not intend t o  expa t r i a t e  himself.  A t  t h i s  
point the Consulate General a t  Vancouver entered the  case and 
sent appel lant  forms t o  complete t o  f a c i l i t a t e  determination 
of h i s  c i t i zensh ip  s t a t u s ,  i n v i t i n g  him t o  submit any 
addi t ional  evidence he might wish the Department t o  consider .  

Appellant declined t o  complete a l l  the forms, although 
he f i l l e d  out one and enclosed a  copy of the "b r i e f "  he used 
a t  h i s  deportation hearing i n  1966. He protested the  
Consulate General 's  involvement i n  h i s  case because " i t  was i n  
e r ro r  from the  beginning (1965),  and he was concerned about 
"possible inherent prejudice." He added tha t  "a l e g a l  br ie f  
i s  now under preparation for  submission t o  the  U.S. Federal 
Court, which, i n  p a r t ,  w i l l  seek r e l i e f  from the l o s s  of my 
U . S .  c i t i z e n s h i p  and the  i n i t i a l  ac t ions  of the U . S .  Consulate 
i n  Vancouver...." 

In March 1977 appel lant  i n i t i a t e d  an ac t ion  i n  the 
United S ta tes  D i s t r i c t  Court for  the Western D i s t r i c t  of 
Washington agains t  the  United S ta tes  requesting jud ic ia l  
review of a  number of a l leged wrongful a c t s  by the United 
S ta tes  Army; h i s  deportat ion i n  1967 t o  Canada a f t e r  h i s  
dishonorable discharge from the U.S. Army; l o s s  of h i s  United 
S ta tes  c i t i zensh ip ;  and denia l  of en t ry  i n t o  the United S ta tes .  

On September 20,  1977 the D i s t r i c t  Court granted the 
government's motion for  dismissal  of a p p e l l a n t ' s  ac t ion  on the 
grounds tha t  a l l  a p p e l l a n t ' s  claims were barred,  except t h a t  
for  r e s to ra t ion  of h i s  c i t i zensh ip ,  by the  s t a t u t e  of 
l imi ta t ions .  As t o  a p p e l l a n t ' s  request  for  jud ic ia l  review of 
l o s s  of h i s  c i t i zensh ip ,  the  court  s t a t ed :  



I t  i s  f u r t h e r  the  o p i n i o n  o f  the  C o u r t  
t h a t  t h e  p l a i n t i f f  c a n n o t  p u r s u e  a n  
a c t i o n  f o r  t h e  l o s s  o f  h i s  Un i t ed  
S t a t e s  c i t i z e n s h i p  u n t i l  h e  h a s  
e x h a u s t e d  h i s  a d m i n i s t r a t i v e  r emed ie s .  
T i t l e  8, Un i t ed  S t a t e s  Code, S e c t i o n  
1503 ,  sets o u t  t h e  p r o c e e d i n g s  f o r  a  
d e c l a r a t i o n  o f  Un i t ed  S t a t e s  n a t i o n -  
a l i t y  f o l l o w i n g  a  d e n i a l  o f  r i g h t s  and 
p r i v i l i g e s  [ s i c ]  a s  a  Un i t ed  S t a t e s  
c i t i z e n .  See  a l s o  T i t l e  22, Code o f  
F e d e r a l  R e g u l a t i o n s ,  P a r t  50. P l a i n -  
t i f f  h a s  f a i l e d  t o  a l l e g e  t h a t  h e  h a s  
compl ied  w i t h  the  p r o c e d u r e s  r e q u i r e d  
b y  t h i s  s e c t i o n .  

T h i s  c o n c l u s i o n  d o e s  n o t  r e p r e s e n t  a 
h o l d i n g  on  t h e  merits o f  P l a i n t i f f  ' s  
c l a i m  t o  Un i t ed  S t a t e s  c i t i z e n s h i p ,  
n o r  i s  i t  meant t o  p r e c l u d e  t h e  
p l a i n t i f f  i n  any  way from p u r s u i n g  
h i s  claim w i t h  t h e  a p p r o p r i a t e  
a d m i n i s t r a t i v e  a g e n c i e s .  

A t  the r e q u e s t  o f  the d i s t r i c t  c o u r t  and  t h e  A s s i s t a n t  
Un i t ed  S t a t e s  A t t o r n e y  f o r  t h e  Wes te rn  D i s t r i c t  o f  Washing ton ,  
t h e  State Depar tment  wrote the f o l l o w i n g  l e t t e r  t o  a p p e l l a n t  
o n  November 3 ,  1977:  

W e  n o t e  t h a t  you h a v e  i n q u i r e d  a b o u t  the 
possible e f f e c t  o f  the  P r e s i d e n t ' s  
Order  o f  J a n u a r y  21,  1977 upon you r  
s i t u a t i o n .  The P r e s i d e n t i a l  Pardon  and  
E x e c u t i v e  Order  o f  J a n u a r y  2 1 ,  1977  d o e s  
n o t  r e s t o r e  o r  i n  any  way a f f e c t  t h e  
U n i t e d  S t a t e s  c i t i z e n s h i p  o f  a n  i n d i v i -  
d u a l  who h a s  commited a n  e x p a t r i a t i v e  
act  under  S e c t i o n  3 4 9 ( a ) ( 1 )  o f  t h e  
Immig ra t i on  and N a t i o n a l i t y  A c t  o f  
1952. The E x e c u t i v e  Order  p e r t a i n s  
o n l y  t o  S e l e c t i v e  S e r v i c e  v i o l a t e r s  
and  m i l i t a r y  a b s e n t e e s ,  S i n c e  you 
have  compl ied  w i t h  you r  m i l i t a r y  
o b l i g a t i o n  and r e c e i v e d  you r  
d i s c h a r g e ,  t h e  E x e c u t i v e  Order  d o e s  
n o t  a p p l y  t o  you r  s i t u a t i o n .  

W e  a l s o  w i sh  t o  i n fo rm you t h a t  a 
h o l d i n g  o f  l o s s  o f  n a t i o n a l i t y  may be 
a p p e a l e d  t o  t h e  Board o f  A p p e l l a t e  
Review w i t h i n  t h e  Depar tment  o f  S t a t e .  
The r e g u l a t i o n s  g o v e r n i n g  a p p e a l s  



a re  s e t  fo r th  i n  T i t l e  2 2 ,  Sections 
50.60 - 50.72 of the Code of 
Federal Regulations. A pamphlet 
contai ning these provi s i  ons i s 
enclosed for  your conveni ence . Addi - 
ti  onal questions regarding an appeal 
should be addressed t o  the Board of 
Appellate Review, Department of 
S ta te ,  Washington, D. C. 20520. 

I t  appears t h a t  appel lant  contemplated taking an appeal 
from the order of the d i s t r i c t  court  t o  the C i rcu i t  Court of 
Appeals for  the 9th C i rcu i t ,  but abandoned the idea ,  
apparently because of the expense. 

Eleven years  passed. In 1987 appel lant  applied for  a 
United Sta tes  passport while i n  Missouri. On September 27, 
1988 h i s  appl ica t ion  was denied on the  grounds of 
non-ci ti zenship. The denying passport  agency suggested t h a t  he 
communicate with the  Board of Appellate Review i f he believed 
the Department's holding of l o s s  of h i s  c i t i z e n s h i p  was i n  
e r r o r .  

Appellant i n i t i a t e d  t h i s  appeal i n  October 1988. 

We a r e  faced a t  the beginning with the  i s sue  of whether 
the Board has ju r i sd ic t ion  t o  consider and determine t h i s  
appeal. To exercise  ju r i sd ic t ion ,  the  Board m u s t  conclude 
t h a t  the appeal was f i l e d  within the l i m i t a t i o n  prescribed by 
the  governing regulat ions.  The cour ts  have general ly  held 
tha t  timely f i l i n g  i s  mandatory and jur i  sd ic t iona l  . United 
S ta tes  v .  Robinson, 361 U.S. 220 (1960),  Costel lo  v. United 
S ta tes ,  365 U.S. 265 (1961). Therefore, i f  an appel lant  does 
not enter  an appeal within the  appl icable  l imi ta t ion  and does 
not show good cause f o r  f i l i n g  a f t e r  the prescribed time, the 
Board would lack ju r i sd ic t ion  t o  consider and determine the 
appeal. 

Under present regulat ions,  the  time l i m i t  for  f i l i n g  an 
appeal from an adminis trat ive determination of l o s s  of 
n a t i o n a l i t y  by the  S t a t e  Department i s  one year " a f t e r  
approval by the Department of the c e r t i f i c a t e  of l o s s  of 
n a t i o n a l i t y  or a c e r t i f i c a t e  of expat r ia t ion ."  4/ The 
regulat ions require  tha t  an appeal f i l e d  a f t e r  one year be 
denied unless the  Board determines for  good cause shown t h a t  

4/ Section 7 .5(b)  of T i t l e  22, Code of Federal Regulations, - 
2 2  CFR 7.5(b)  (1988).  



the appeal could not have been f i l e d  within one year a f t e r  
approval of the c e r t i f i c a t e .  5/ These regulat ions were not ,  
however, i n  e f f e c t  i n  1964 when the Department determined t h a t  
t h i s  appellant expatr ia ted himself. Nor did the Board of 
Appellate Review then e x i s t ;  i t  was establ ished i n  1967. In 
1964, there  was a  Board of Review on the  Loss of Nat ional i ty  
of the Passport Division of the Sta te  Department with 
jur i sd ic t ion  t o  hear and decide a l l  cases where the  Secretary 
of S ta te  had made a  determination of loss  of n a t i o n a l i t y .  
Prior t o  1966, there  was no prescribed time l i m i t  fo r  taking 
an appeal t o  the Board of Review on the Loss of Nat ional i ty ,  
however, i t  was customary t o  apply the common law ru le  t h a t  
where there i s  no spec i f ied  l i m i t  on appeal, an appeal m u s t  be 
taken within a  reasonable time a f t e r  the  af fec ted  party 
received not ice  ~f an adverse decis ion with respect  t o  h i s  
na t iona l i ty .  The f i r s t  mention of a  time l i m i t  on enter ing  an 
appeal from a  determination of l o s s  of na t iona l i ty  appeared i n  
the  regulat ions of the Department promulgated on October 30, 
1966, with respect t o  the Board of Review on Loss of 
Nationali ty within the  Passport Division. The regulat ions 
provided t h a t  an appeal t o  the Board of Review on Loss of 
Nationali ty be made "within a  reasonable time." 6/ This 
"reasonable time" provision was adopted i n  the ~ e p a r t m e n t ' s  
regulat ions promulgated i n  1967 for  the  Board of Appellate 
Review and remained i n  e f f e c t  u n t i l  the regulat ions were 
revised and amended on November 30, 1979. - 7 /  

The current  revised regula t ions  require  t h a t  an appeal 
be f i l e d  within one year a f t e r  approval of the  c e r t i f i c a t e  of 
l o s s  of na t iona l i ty .  Believing t h a t  the current  regulat ion a s  
t o  the time l i m i t  on appeal should not apply re t rospec t ive ly ,  
we a re  of the view t h a t  the Department's regulat ions on time 
l imi ta t ion  which were i n  e f f e c t  p r io r  t o  November 30, 1979, 
should govern i n  t h i s  case.  

5 /  22  CFR 7 , 5 ( a )  (1988). - 
6/ Section 50.60, T i t l e  22, Code of Federal Regulations - 
(1966), 22 CFR 50.60, 31 Fed. Reg. 13549 (1966). 

71 Section 50.60 of T i t l e  22 ,  Code of Federal Regulations - 
(1967-1979), 22 CFR 50.60, provided: 

A person who contends t h a t  the  Depart- 
ment 's  adminis trat ive holding of l o s s  of nation- 
a l i t y  or expat r ia t ion  i n  h i s  case i s  contrary t o  
law o r  f ac t  s h a l l  be e n t i t l e d ,  upon wr i t ten  request 

, made within a  reasonable time a f t e r  rece ip t  of 
not ice  of such holding, t o  appeal t o  the Board 
of Appellate Review. 



Under the "reasonable time" provisions,  a  person who 
contends tha t  the Department's determination of l o s s  of 
na t iona l i ty  i s  contrary t o  Law or f ac t  must f i l e  a  request for 

- -  review w i t h i n  a  reasonable time a f t e r  rece ip t  of not ice of 
such determination. Accordingly, i f  a  person d i d  not i n i t i a t e  
h i s  or her appeal t o  the Board w i t h i n  a  reasonable time a f t e r  
not ice of the Department's determination of loss  of 
na t iona l i ty ,  the appeal would be time barred and the Board 
would lack jur i sd ic t ion  t o  consider i t .  In b r i e f ,  the 
reasonable time provision presents  a  ju r i sd ic t iona l  i ssue .  8/ 

The question whether an appeal has been taken within a  
reasonable time depends on the f a c t s  and circumstances i n  a - 
par t i cu la r  case. Chesapeake and Ohio Railway v. Martin, 283 
U.S. 209 (1931). I t  has been held t o  mean a s  soon a s  
circumstances w i l l  permit and with such promptitude as  the 
s i t u a t i o n  of the p a r t i e s  w i l l  allow. This does not mean, 
however, t h a t  a  par ty be allowed t o  determine "a time s u i t a b l e  
t o  himself." -- In r e  Roney, 139 F.2d 175, 177 (1943). What i s  
a  reasonable time a l s o  takes i n t o  account the  reason for  the 
delay, whether the delay i s  in ju r ious  t o  another p a r t y ' s  
i n t e r e s t ,  and the  i n t e r e s t s  i n  the  repose, s t a b i l i t y ,  and 
f i n a l i t y  of the pr ior  decis ion.  ~ s h f o r d  v. S teuar t ,  657 F. 2d 
1053, 1055 ( 9 t h  Cir .  1981);  Lairse  v. Advance Abrasives Co., ,+ The reasonable time 542 F.2d 928, 940 ( 5 t h  Cir .  1976 
l imi ta t ion  thus makes allowance fo r  the  intervent ion of 
unforseen circumstances beyond a  person ' s  control  tha t  might 
prevent him or her from taking a  t imely appeal. I n  l o s s  of 
na t iona l i ty  proceedings, the time l i m i t a t i o n  begins t o  run 
when the  c i t i z e n  claimant has not ice  of the  Department's 
holding of l o s s  of na t iona l i ty  i n  h i s  or her  case. 

Appellant contends t h a t  he i s  "blameless i n  the  matter 
of f i l i n g  an appeal 'wi thin a reasonable t ime ' . "  He maintains 

8/ The Attorney General i n  an opinion rendered i n  the - 
c i t i zensh ip  case of Claude Car t i e r  i n  1973 s t a t e d :  

The Secretary of S t a t e  did not confer upon 
the Board the power.. . t o  review ac t ions  taken 
long ago. 22 C.F.R. 50.60, the  jur i sd ic-  
t iona l  bas is  of the Board, requi res  s p e c i f i -  
c a l l y  t h a t  the  appeal t o  the  Board be made 
within a  reasonable time a f t e r  the rece ip t  of 
a  not ice  from the  S t a t e  Department of an 
adminis trat ive holding of l o s s  of na t iona l i ty  
or expat r ia t ion .  

of £ i c e  of Attorney General, Washington, D.C. F i le :  CO-349-P, 
February 7, 1972. 
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t h a t :  "The opposing p a r t y  - h e r e  t h e  Department of S t a t e  - 
h a s  had numerous ' f a i r  o p p o r t u n i t i e s '  t o  defend t h e  many 
a p p e a l s  i n i t i a t e d ,  wi thout  a  d e c i s i o n  being rendered .  " His 
c a s e  should be heard  by t h e  Board on t h e  m e r i t s ,  a p p e l l a n t .  
a s s e r t s .  The Board should ,  i n  h i s  op in ion ,  " f i n a l l y  conclude  
a c t i o n s  of appeal  which have been i n i t i a t e d  s i n c e  1966 through 
1977 and from which t h e  U.S. Government h a s  withdrawn through 
i ts  own r e q u e s t  and a c t i o n s / i n a c t i o n .  " 

S p e c i f i c a l l y ,  a p p e l l a n t  obse rves  t h a t :  

. . . t h e  i s s u e  of a p p e a l i n g  t h e  l o s s  of 
U.S. n a t i o n a l i t y  was f i r s t  i n i t i a t e d  
i n  1966 a t  a  d e p o r t a t i o n  h e a r i n g  h e l d  
i n  t h e  U.S. D i s c i p l i n a r y  Barracks,  
F o r t  Leavenworth, Kansas. I t  was 
a l s o  one of t h e  pr imary  i s s u e s  i n  a n  
a p p l i c a t i o n  f o r  W r i t  o f  Habeas 
Corpus i n  1966, and scheduled  f o r  
h e a r i n g  by t h e  Tenth C i r c u i t  Court of 
Appeals. A d d i t i o n a l l y ,  t h e  m a t t e r  
was a  key i s s u e  i n  t h e  Appl ica t ion  
f o r  P r e s i d e n t i a l  Pardon a s  t h e  l o s s  
of  n a t i o n a l i  t y  was a n  i n e x t r i c a b l e  
p a r t  of t h e  U.S. M i l i t a r y  Cour ts  
M a r t i a l  of  1965. The r e q u e s t  f o r  
Presi d e n t i  a 1  Pardon i n i  ti a t e d  w i  t h  
P r e s i d e n t  Nixon and was not  
completed u n t i l  1 9  Jan .  1977 by 
P r e s i d e n t  Ford. The m a t t e r  a t  t h e  
l o s s  of  U.S. n a t i o n a l i t y  was a l s o  
submit ted  f o r  h e a r i n g  on 29 Aug- 
u s t  1977 b e f o r e  U.S. Immigration 
Judge Newton T. Jones .  I n  each 
c a s e ,  t h e  l o s s  of U.S. n a t i o n -  
a l i  t y  h a s  been appealed  i n  a  
t i m e l y  manner (1965-1977) and on 
t h r e e  occa i  s i o n s  [ s i c ]  t h e  U . S .  
Government h a s  asked f o r  and 
r e c e i  ved, a  c o n t i  nuance,  w i  t h o u t  
r e s o l v i n g  t h e  m a t t e r .  . . . 

We begin  by n o t i n g  t h a t  the Department of S t a t e  
approved t h e  c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y  t h a t  was 
i s s u e d  i n  t h i s  c a s e  on August 13 ,  1965. A copy of t h e  
approved c e r t i f i c a t e  was mai led  t o  a p p e l l a n t  on August 30, 
1965 by t h e  Consula te  General  a t  Vancouver. H e  does no t  
contend t h a t  h e  d i d  n o t  r e c e i v e  t h e  c e r t i f i c a t e .  I n  1965 
c o n s u l a r  o f f i c e r s  were under i n s t r u c t i o n s  t o  inform persons  



-. 

who had expatr ia ted themselves of the r igh t  t o  appeal the 
Department's decision t o  the Board of Review on the Loss of 
Nationali ty .  The record does not ind ica te  whether information 
about taking an appeal was sent  t o  appel lant  when the 
c e r t i f i c a t e  of loss  of na t iona l i ty  was sent  t o  him, but i t  
would not be unreasonable t o  presume tha t  such information was 
sent  t o  him. I t  i s  general ly  accepted t h a t  a  presumption of 
r egu la r i ty  a t taches  t o  the ac t ions  and procedures of the 
government and agencies thereof i n  the d a i l y  conduct of public 
a f f a i r s .  The presumption of r egu la r i ty  of o f f i c i a l  a c t s  of 
publ ic  o f f i c e r s  supports t h e i r  o f f i c i a l  a c t s ,  and, i n  the  
absence of c l ea r  evidence t o  the  contrary,  cour ts  presume t h a t  
they have properly discharged t h e i r  o f f i c i a l  du t i e s .  See 
Boissonnas v .  Acheson, 101 F. Supp. 138 (S.D.N.Y. 1951). 

Whether appel lant  received information about appeals i s  
probably now unknowable. He was, i n  any event,  on not ice  t h a t  
he had expatr ia ted himself.  He thus had f a c t s  which should 
have led him t o  inqu i re  whether he had any recourse from the 
Department's decis ion,  assuming, of course, t h a t  l o s s  of 
United S ta tes  c i t i z e n s h i p  was a  matter of moment t o  him. I t  
i s  firmly s e t t l e d  t h a t  implied not ice  of a  f a c t  i s  l e g a l l y  
s u f f i c i e n t  t o  impute ac tua l  not ice  t o  a par ty .  The law 
imputes knowledge when opportunity and i n t e r e s t ,  coupled wi th  
reasonable care ,  would necessar i ly  impart i t .  U . S .  v. Shelby 
Iron Co., 273 U.S. 5 7 1  (1926) ; Net t les  v. Childs,  100 F. 2d 952 
(1939). Appellant took no ac t ion  between 1965 and 1976 t o  
seek recourse from the  Department, the  agency which made the  
adverse decision on h i s  n a t i o n a l i t y .  - 9/ 

A s  we have seen, i n  April 1976, appel lant  wrote t o  the 
Department t o  inqu i re  about h i s  c i t i z e n s h i p  s t a t u s .  A s  we 
have a l s o  seen, the  Department through i t s  agents explained t o  
appel lant  f u l l y  and c l e a r l y  what he should do t o  obta in  
adminis t ra t ive  review of the  Department's decis ion.  For 
reasons he considered good and s u f f i c i e n t ,  appel lant  chose not 
t o  follow the  Department's procedures t o  obtain an 

9/ The i s sue  of a p p e l l a n t ' s  n a t i o n a l i t y  came up a t  h i s  - 
general  court  mar t ia l  i n  1966 and during deportat ion 
proceedings i n  1966 and apparently i n  1977. That h i s  
c i t i z e n s h i p  s t a t u s  was ra ised  i n  those proceedings i s 
i r r e l e v a n t  a s  f a r  a s  the  i s sue  of the  t imeliness  of t h i s  
appeal i s concerned 



administrat ive review of l o s s  of h i s  na t iona l i ty .  Instead,  he 
- -  elected t o  go i n t o  federal  court  t o  seek judic ia l  review of 

l o s s  of h i s  na t iona l i ty  and h i s  other  grievances agains t  the 
United S ta tes .  After dismissal  of a p p e l l a n t ' s  ac t ion  for  
judicial  review of h i s  expa t r i a t ion ,  the Department i n  
November 1977 ca re fu l ly  explained t o  appel lant  t h a t  he might 
seek r e l i e f  by taking an appeal t o  t h i s  Board, and gave him 
a l l  the information he would require  t o  communicate with the 
Board about an appeal. There can be no doubt tha t  appel lan t  
received the  Department's l e t t e r ;  f o r  i t  was sent  t o  an 
address where appel lant  had been l iv ing  for  some time and from 
which a t  about the same time as  the  Department wrote him he 
addressed a  l e t t e r  t o  Senator Magnuson requesting ass i s t ance  
regarding loss  of h i s  c i t i z e n s h i p  and denia l  of en t ry  i n t o  the  
Uni ted S ta tes .  

Despi t e  the e x p l i c i t  advice the  Department gave 
appel lan t ,  he took no ac t ion  t o  seek review of h i s  case by 
t h i s  Board u n t i l  h i s  appl ica t ion  for  a  passport was denied i n  
1988. He does not explain why he did not move u n t i l  eleven 
more years  passed. 

Even i f  we were t o  excuse a p p e l l a n t ' s  f a i l u r e  t o  ac t  
between 1965 and 1976, which we a r e  not prepared t o  do, the 
f a c t  remains t h a t  he allowed a  subs tan t i a l  period of time t o  
pass from 1977 t o  1988 without o f fe r ing  any l e g a l l y  s u f f i c i e n t  
reason. I n  shor t ,  whether the  delay i n  taking an appeal be 
reckoned as  twenty-three or eleven years ,  i t  i s  manifestly 
unreasonable i n  the c i  rcumstances . 

The pr inc ipa l  purpose of the requirement fo r  t imely 
f i l i n g  of an appeal i s  t o  compel the  taking of such an ac t ion  
within a  reasonable time when the r eco l l ec t ion  of the  
circumstances or events upon which the  appeal i s  grounded i s  
f resh  i n  the minds of witnesses and records a re  s t i l l  
avai lab le .  Limitations a r e  a l s o  designed t o  insure  the  
f i n a l i t y  and repose of decis ions.  Unreasonable lapses  of time 
cloud a  person ' s  r eco l l ec t ion  of events and a l s o  make i t  
d i f f i c u l t  for  the t r i e r  of f a c t  t o  determine the case,  
p a r t i c u l a r l y  where the  record i s  incomplete or l o s t  or - 

obscured by the passage of time. As the court  sa id  i n  
~aldonado-Sanchez v. ~ h u l t z ,  Civ i l  No. 87-2654, D.C.C. 1989) 
a t  10: 

The Court agrees with defendant 's  
argument t h a t  t o  allow p l a i n t i f f  t o  
challenge [ l o s s  of h i s  na t iona l i ty ]  
years a f t e r  the f a c t  i s  contrary t o  
publ ic  pol icy.  I t  places a  tremen- 
dous burden on the government t o  
produce witnesses years a f t e r  the  



relevant events and t o  preserve 
documentation i n d e f i n i t e l y .  More- 
over, a reasonable s t a t u t e  of l i m i -  
t a t ions  period serves the important 
function of mandating a review of 
the  issuance of the CLN when the  
relevant events a re  fresh i n  the 
m i n d s  of the pa r t i c ipan t s .  

Upon consideration of the  foregoing, we a re  unable t o  
conclude t h a t  the appeal was taken within a reasonable time 
a f t e r  appellant received not ice of the Department's 
administrative holding of l o s s  of na t iona l i ty .  The appeal i s  
therefore  time barred,  and, a s  a consequence, the Board lacks 
jur i sd ic t ion  t o  consider the case.  The appeal i s  hereby 
dismissed as  untimely. 

Given our d i spos i t ion  of the  case,  we do not reach the 
other i ssues  tha t  may be presented. 

Ala'n G. James, *airman 

, e /u 
Warren E. ~ e w v t t ,  Member 




