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DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

IN THE MATTER OF: H  E  L  
-* - 

Passport Revocation 

This i s  an appeal from a decis ion of the Assis tant  
Secretary of S t a t e  f o r  Consular A f f a i r s ,  dated Ju ly  29, 1988, 
approving the revocation of a p p e l l a n t ' s  passport .  

In a proceeding before a hearing o f f i c e r  of the  United 
S ta tes  Embassy a t  Mbabane on June 13, 1988, the hearing o f f i c e r  
found t h a t  a l l  requirements for  passport  revocation and d u e  
process were met, according t o  the appl icable  regulations,  and 
recommended t o  the  Ass is tan t  Secretary t h a t  she aff i rm 
revocation of appel lan t  ' s passport .  Following the  A s s i  s t a n t  
Secretary ' s approval of the  hearing o f f i c e r  ' s f i  ndi ngs and 
recommendation, appel lan t  entered a timely appeal on November 7 ,  
1988. For the  reasons given below, we conclude t h a t  recovation 
of a p p e l l a n t ' s  passport  was proper, and accordingly aff i rm the  
decis ion of the Ass is tan t  Secretary of S t a t e  for  Consular 
Af fa i r s .  

Appellant,    was born a t  
. Around the spr ing of 1986, he went 

t o  Africa,  t r a v e l l i n g  on a passport  issued a t  Houston on January 
17, 1983, and conducted business i n  Zimbabwe and neighboring 
count r ies .  On J u l y  24,  1986 he was ind ic ted  by a federa l  grand 
jury a t  Corpus Chr is t i  on the  charge of second degree felony 
t h e f t .  I /  A warrant for  a p p e l l a n t ' s  a r r e s t  was issued by a 
magi s t r a t e  of the  United S t a t e s  D i s t r i c t  Court fo r  the Southern 
D i s t r i c t  of Texas on August 18, 1986, charging appe l l an t ,  under 
sec t ion  1073 of T i t l e  18, U.S. Code, with unlawful f l i g h t  t o  
avoid prosecution. 

1/ The f a c t s  of the  of fense ,  according t o  a report  the F B I  sen t  - 
the Department, a r e ,  b r i e f l y ,  a s  follows: 

In March 1985, appe l l an t ,  then pres ident  of a business 
e n t e r p r i s e ,  asked a fellow employee t o  use he r  property t o  
secure a loan t o  he lp  the  f i n a n c i a l l y  troubled en te rp r i se .  The 
property was signed over. Following reorganizat ion of the 
business ,  the  e n t e r p r i s e  was sold.  The employee who signed the 
money t o  the e n t e r p r i s e  a t  a p p e l l a n t ' s  request  learned l a t e r  
t h a t  no p a r t  of the  loan or her property had been received by 
the enterpr i  se  . 



Having previously requested t h a t  the Sta te  Department 
i s s u e  a lookout on appel lan t ,  the  FBI i n  April 1987 requested 
revocation of a p p e l l a n t ' s  passport .  In compliance with the 
Department's i n s t r u c t i o n s ,  the Embassy a t  Harare i n  May 1987 - - 
wrote - t o  appel lant  t o  inform him t h a t  the Department had revoked 
h i s  passport pursuant t o  sect ions 5 1 . 7 0 ( a ) ( l )  and 51 ,71(a)  of 

- T i t l e  22, Code of Federal Regulations, 2 2  CFR 51.70(a) (1) and 
51.71(a) .  2/  The Embassy a l so  informed appel lant  t h a t  he had 
the r igh t  to a proceeding before a hearing o f f i c e r ,  - 3 /  and 

2 /  2 2  CFR 5 1 . 7 0 ( a ) ( l )  (1988) provides t h a t :  - 
Set. 51.70 Denial of passports.  

( a )  A passport ,  except fo r  d i r e c t  re turn  t o  the 
United S ta tes ,  s h a l l  not be issued i n  any case i n  
whi ch : 

(1) The appl icant  i s  the  subject  of an 
outstanding federa l  warrant of a r r e s t  for  a 
felony, including a warrant issued under the 
Federal Fugitive Felon Act (18 U.S.C. 1073); 
o r . . .  

2 2  CFR 51,71(a)  (1988) provides t h a t :  

51 .71  Revocation or  r e s t r i c t i o n  of passports .  

A passport  may be revoked, r e s t r i c t e d  or 
l imited where: 

( a )  The nat ional  would not be e n t i t l e d  t o  
issuance of a new passport  under sec .  51.70; or  

3/ 2 2  CFR 51.81 provides for  a hearing t o  review an adverse - 
passport  ac t ion .  I t  reads: 

Sec. 51.81 Time l i m i t s  on hearing t o  review 
adverse ac t ion .  

A person who has been the  subject  of 
an adverse ac t ion  with respect  t o  h i s  or her  
r i g h t  t o  receive or use a passport  s h a l l  be 
e n t i t l e d ,  upon request made within 60 days 
a f t e r  r ece ip t  of not ice of such adverse 
ac t ion ,  t o  require  the Department or  the  
appropriate  Foreign Service pos t ,  a s  the  case 
may be, t o  e s t a b l i s h  the b a s i s  for  i t s  ac t ion  



requested tha t  he surrender h i s  passpor t ,  Appellant v i s i t e d  the  
Embassy on July 2 0 ,  1987 and promised t o  surrender h i s  passport  
ten  days l a t e r ,  but d i d  not do so.  I t  appears tha t  he l e f t  

-- -Zimbabwe t h e r e a f t e r  and went t o  Swaziland. In January 1988, the 
Department ins t ruc ted  the Embassy a t  Mbabane t o  send appel lan t  a 
l e t t e r  i d e n t i c a l  t o  the one the  Embassy a t  Harare had sent  him 
i n  the spring of 1987. The Embassy a t  Zimbabwe sent  appel lan t  
such a  l e t t e r  on January 15, 1988, as  ins t ruc ted .  The l e t t e r  
was eventually returned, marked "undeliverable." I t  appears,  
however, t h a t  appel lant  received and read the  l e t t e r ,  for  an 
at torney of Houston addressed a  l e t t e r  t o  the Embassy a t  
Mbabane, dated March 14, 1988, s t a t i n g  t h a t  pursuant t o  2 2  CFR 
51.81, "you a re  no t i f i ed  t h a t :  . . . [appel lant]  received not ice  on 
February 5, 1988.. .informing him a s  t o  revocation of h i s  
passport [and tha t  appel lan t ]  hereby requests  t h a t  the 
appropriate  Foreign Service post e s t a b l i s h  the  basi s for  such 
ac t ion  i n  a  proceeding before a  hearing o f f i c e r  ...." 

On April 22, 1988, the  Embassy a t  Mbabane informed 
appel lant  i n  wri t ing t h a t  June 13, 1988 had been s e t  for  a  
hearing on the  revocation of h i s  passport .  Appellant v i s i t e d  
the  Embassy a  few days l a t e r  t o  d i scuss  the impending hearing,  
but refused t o  surrender h i s  passpor t ,  s t a t i n g  t h a t  he wished t o  
await the outcome of the hearing.  

The hearing was held a t  the  Embassy on June 13, 1988. 

A consular o f f i c e r ,  who served a s  hearing counsel fo r  the 
Embassy, opened the  hearing by c i t i n g  the  provis ions of (1) 2 2  
CFR 51.71 and ( 2 )  22  CFR 51.70 (note  2 supra ) .  He then 
introduced i n  evidence the  following documents: (1) a copy of 
the warrant fo r  a p p e l l a n t ' s  a r r e s t  issued by a  magistrate  of the  
United S t a t e s  D i s t r i c t  Court f0.r the  Southern D i s t r i c t  of Texas 
on August 18, 1986, charging appel lan t  under 

3 /  (Cont 'd . )  - 
i n  a  proceeding before a  hearing o f f i c e r .  I f  
no such request i s made w i  t h i n  60 days, the 
adverse act ion w i l l  be considered f i n a l  and 
not subject  t o  fu r the r  admini s t r a t i v e  review. 
If  such request i s made w i  t h i n  60 days, the  
adverse ac t ion  s h a l l  be automatical ly  
vacated unless such proceeding i s  i n i t i a t e d  
by the Department or the appropriate  Foreign 
Service pos t ,  a s  the  case may be, within 60 
days a f t e r  request ,  o r  such longer period 
a s  i s  requested by the  person adversely 
a f fec ted  and agreed t o  by the hearing 
o f f i c e r  . 



18 U . S . C  1073 with unlawful f l i g h t  t o  avoid prosecution; ( 2 )  a 
copy of appe l l an t ' s  passport N o .  D0040918, issued January 17, 
1983; ( 3 )  a  copy of a  l e t t e r  from the. United S ta tes  Embassy a t  
Mbabane, dated January 18, 1988, t o  appel lant  advising him t h a t  
the Department had ins t ruc ted  the Embassy t o  revoke h i s  
passport ,  s t a t i n g  the  grounds upon which revocation was based, 
and informing him tha t  he had the r igh t  t o  a  hearing; ( 4 )  a  copy 
of a  l e t t e r  from a p p e l l a n t ' s  a t torney ,  Burnell L. Jones, J r . ,  
dated March 14, 1988, t o  the Embassy a t  Mbabane, acknowledging 
a p p e l l a n t ' s  rece ip t  of the Embassy's l e t t e r  of January 18, 1988, 
and requesting a  proceeding before a  hearing o f f i c e r ;  and ( 5 )  a  
copy of a  l e t t e r  from the  Embassy a t  Mbabane t o  appel lant  dated 
Apri 1 20, 1988, informing him of the  da te  and place of the 
hearing he had requested. 

On June 14, 1988, the hearing o f f i c e r  made the following 
findings of f a c t :  

1. Harvey Earl  DPOB: 4/11/43, 
W i  nnsboro, Loui si anal was i ssued U. S. 
Passport No. DO040918 on Jan, 17, 1983 
a t  CA's Passport Agency i n  Houston, 
Texas. 

2 .  A federa l  a r r e s t  warrant was issued 
by federal  magistrate  ~ d u a r d o  de Ases i n  
Houston, Texas on Aug. 18, 1988, charg- 
ing  with v i o l a t i o n  of USC 18, 
Section 1073, unlawful f l i g h t  t o  avoid 
prosecution. 

3 .  In January, 1988,  was noti - 
f i  ed by the Embassy i n  Mbabane t h a t  
h i s  passport  had been revoked under 
CFR 22, Section 51.70 and 51.71.  

4. In March, 1988,  no t i f i ed  the 
Embassy, through h i s  a t torney ,  t h a t  he 
received the  revocation not ice and 
wished t o  have a  hearing t o  e s t a b l i s h  
the  basi s for  the  revocation. 

5. In Apri l ,  1988, the  Embassy noti - 
f i  ed  by regi s t e red  mai 1 of the  
hearing  time and place.  

6. A hearing was held on June 13, 
1988, a t  which time the above f a c t s  
were es tabl i shed  using t h e  attached 
documents. A l l  requirements for  pass- 
por t  revocation and due process have 
been met, according t o  the appl icable  
regulat ions.  



In report ing h i s  f indings of f ac t  t o  the  Department, the 
hearing o f f i c e r  s t a t e d  t h a t  a t  the hearing  offered no new 
or addi  t i  onal information or evidence concerning the  i ssue 
whether the Department had revoked h i s  passport i n  accordance 
with the appl icable  regula t ions .   did s t a t e ,  however, t h a t  
he believed the charges agains t  him i n  Texas were unjus t .  
Although again asked t o  surrender h i s  passport i n  re turn  for  one 
l imited t o  d i r e c t  r e tu rn  t o  the United S ta tes ,   refused t o  
comply, s t a t i n g  t h a t  h i s  l ivel ihood depended upon use of hi  s  
passport .  At tes t ing  t h a t  every l ega l  requirement had been met, 
the  hearing o f f i c e r  recommended t h a t  the  Assis tant  Secretary of 
S ta te  fo r  Consular Af fa i r s  af firm revocation of appel lan t  ' s  
passport ,  adding t h a t  " the  mer i t s  of the  f u g i t i v e  warrant a r e  
not germane t o  the revocation a c t i o n  - the f a c t  the  warrant 
e x i s t s  i s  s u f f i c i e n t  evidence fo r  passport revocation. " 

On Ju ly  29, 1988, the  Assis tant  Secretary fo r  Consular 
Af f a i r s ,  upon review of the  e n t i r e  record i n  the  case ,  including 
the t r a n s c r i p t  of the hearing held a t  the Bnbassy i n  Mbabane, 
concurred i n  the hearing o f f i c e r ' s  f indings of f a c t  and 
recommendation, and upheld revocation of a p p e l l a n t ' s  passpor t .  
By l e t t e r  dated Ju ly  29, 1988 t h e  Assis tant  Secretary informed 

 of her  decis ion and of h i s  r i g h t  t o  appeal t h a t  deci s ion 
t o  the  Board of Appellate Review within 60 days of r ece ip t  of 
her l e t t e r .  - 4/ 

On November 7 ,  1988, appel lan t  wrote t o  the  Board t o  
s t a t e  t h a t  he had received the Assis tant  Sec re ta ry ' s  l e t t e r  on 
September 22, 1988 and wished t o  enter  an appeal from her 
adverse deci s i  on. 

4/  2 2  C.F.R. 51.89 (1988) provides t h a t :  - 
51  -89 Deci s ion of Assi s t a n t  Secretary f o r  Consular 

Affa i rs ;  not ice  of r i g h t  t o  appeal. 

The person adversely a f fec ted  s h a l l  be promptly 
no t i f i ed  i n  wr i t ing  of the  decis ion of the  Assis tant  
Secretary fo r  Consular Af f a i  rs and, i f the deci s i  on 
i s  adverse t o  him or he r ,  t he  n o t i f i c a t i o n  s h a l l  
s t a t e  the reasons fo r  the  decis ion and inform him 
or her of the r i g h t  t o  appeal the  decis ion of the 
Board of Appellate Review ( P a r t  7 of t h i s  chapter )  
within 60 days a f t e r  r ece ip t  of not ice  of the 
adverse deci si on. I f  no appeal i s made w i  t h i n  60 
days, the decis ion w i l l  be considered f i n a l  and 
not subject t o  f u r t h e r  adminis t ra t ive  review. 



-. 

"I  deny t h a t  the revocation of my passport was properly 
exercised, " appel lant  s t a t e d  i n  h i s  reply t o  the S ta te  
Department's b r i e f .  Appellant pointed out t h a t  2 2  CFR 51.70 
( a ) ( l )  provides t h a t  a  passport ,  except for  d i r e c t  re turn  t o  the 
United S ta tes ,  s h a l l  not be issued i n  any case where the 
appl icant  i s  the subject  of a  federa l  warrant of a r r e s t  fo r  a  
felony. On the  other hand, he notes ,  t h a t  2 2  CFR 5 1 . 7 1  dea ls  
with a  s i t u a t i o n  where a  passport  i s  already i n  exis tence.  
"Here the wording used i s  d i sc re t ionary ,  i . e . ,  a  passport  'may 
be revoked' where i n  terms of subparagraph ( a )  [of 2 2  CFR 51.701 
' t h e  nat ional  would not be e n t i t l e d  t o  issuance of a  new 
passport  under Section 51 .70 ' , "  appel lant  a s s e r t s .  

From the  foregoing, appel lan t  concludes t h a t  i n  the case 
of an ex i s t ing  passport ,  s ec t ion  51 .71  mus t  be taken a s  
expressly qualifying the absolute  prohib i t ion  which would apply 
i n  the case of i ssuance of a  new passgort .  The words "may be, " 
appel lan t  a s s e r t s ,  therefore  a r e  intended t o  di s t ingui  sh the  
s i t u a t i o n  of an ex i s t ing  passport  from a  new passport  
appl ica t ion .  If revocation i s  d iscre t ionary ,  he reasons, then 
" the  question a s  t o  whether nor [ s i c ]  not the Federal Warrant of 
Arrest  should properly have been issued i s  both relevant  and 
mater ial  t o  the review. " 

Appellant s t a t e s  t h a t  he has cons is ten t ly  maintained t h a t  
the  charges agains t  him have no bas i s  i n  law or f a c t ,  and t h a t  
h i s  will ingness t o  re turn  t o  the  United S ta tes  more than s i x  
months before the a r r e s t  warrant was issued a t t e s t s  t o  the f a c t  
he was not attempting t o  f l e e  from the  law. He i s  confident 
t h a t  i f  he were t o  r e tu rn  t o  Texas, the charges agains t  him 
would be dismissed; he i s ,  however, unable t o  re turn  because 
doing so would e n t a i l  "enormous personal f inancia l  cos t  and 
f i n a n c i a l  loss . .  . . " In sum, i f the  exis tence of a  federa l  
warrant for  h i s  a r r e s t  i s  the s o l e  c r i t e r i o n  of h i s  r i g h t  t o  
hold a  passport ,  and not the  underlying charges, then a  "grave 
miscarriage of jus t i ce  w i l l  be perpetrated ...." He appeals t o  
the  Board " t o  exercise  i t s  d i s c r e t i o n  i n  my favor and t o  hold 
t h a t  i n s u f f i c i e n t  evidence i s  before i t  t o  have warranted the 
issuance of a  federa l  warrant of a r r e s t  i n  my absence from the  
United S ta tes ; .  . . " 

In considering t h i s  appeal,  t he  Board's review i s  l imited 
t o  determining whether the Department's denial  of a  passport  was 
made i n  conformity with the  regulat ions and whether appel lan t  was 
accorded the procedural due process provided by the 



regulat ions.  5 /  The regulat ions do not require  or au thor ize  
the ~ e ~ a r t m e n t - o r  the  Board t o  consider the  va l id i  t y  or mer i t s  
of the underlying charges of a  federal  warrant of a r r e s t  or a  

*- request  for  ex t rad i t ion  t o  a  foreign government. 

I n  the i n s t a n t  case,  appel lant  was and s t i l l  i s  the  
subject  of an outstanding federa l  warrant of a r r e s t  for  a  
felony. The question t o  be determined i n  circumstances of t h i s  
character  bas ica l ly  i s  whether under the  regulat ions appel lan t  
should be permitted t o  r e t a i n  a  passport  notwithstanding the 
exis tence of an outstanding federa l  warrant of a r r e s t .  

We do not agree with appel lan t  tha t  revocation of h i s  
passport was d i sc re t ionary  on the  p a r t  of the  Department. 

Section 51.71 ( a )  of the regulat ions s t a t e s  t h a t  a  
passport  "may be revoked" where the  person would not be e n t i t l e d  
t o  issuance of a  new passport .  Section 51.70(a) (1) provides 
t h a t  a  passport ,  except fo r  d i r e c t  re turn  t o  the  United S t a t e s ,  
" sha l l  not be i ssued"  i n  any case i n  which the appel lan t  fo r  a  
passport  i s  the subject  of an outstanding federa l  warrant of 
a r r e s t ,  including a  warrant issued under the Federal Fugi t ive 
Felon Act (18 U.S.C. 1073). 

The term "may be revoked" appearing i n  sec t ion  51.71 i s ,  
i n  our view, intended t o  permit f u l l  d iscre t ionary  exerc ise  of 
the passport revocation power i n  circumstances where i t  i s  

5/ 2 2  C.F.R. 7.7 (1988) provides tha t :  - 
Set. 7.7 Passport cases .  

( a )  Scope of review. With respect  t o  appeals 
taken from decis ions  of the Assis tant  Secretary 
for  Consular A f f a i r s  denying, revoking, r e s t r i c t -  
ing ,  or inva l ida t ing  a  passport  under sec t ions  
51.70 and 51.71 of t h i s  chapter ,  the  Board's review, 
except a s  provided i n  paragraph ( b )  of t h i s  sec t ion ,  
s h a l l  be l imi ted  t o  the  record on which the  
Assistant Sec re ta ry ' s  decis ion was based. 

( b )  Admissibi l i ty  of evidence. The Board 
s h a l l  not receive or  consider evidence or t e s t i  - 
mony not presented a t  the  hearing held under 
sec t ions  51.81-51.89 of t h i s  chapter unless i t  
i s  s a t i s f i e d  t h a t  such evidence or testimony was 
not ava i l ab le  or could not have been discovered 
by the exercise  of reasonable d i l igence  p r i o r  t o  
such hearing . 



discre t ionary  t o  determine whether or not a  passport should 
i s sue .  But, where i t  i s  mandatory t h a t  a  passport not i s sue ,  we 

-- bel ieve tha t  the passport revocation power i s  v i r t u a l l y  
non-di scret ionary.  In other words, i f  an appl icant  " s h a l l  not 
be issued" a  passport i f  he i s  the subject of an outstanding 
federal  warrant of a r r e s t  for a  felony, i t  would appear t h a t  he 
should not be permitted t o  r e t a i n  a  passport a f t e r  a  warrant of 
a r r e s t  i s  issued,  and t h a t  h i s  passport must be revoked. There 
may be occasions when, desp i t e  the technical exis tence of an 
outstanding federa l  felony a r r e s t  warrant, the  Department should 
exercise  the d i sc re t ion  af forded by the language of sect ion 
5 1 . 7 1  and re f ra in  from revoking a  c i t i z e n ' s  passport .  But  i t  
would appear than an a t t ack  on an underlying complaint or 
indictment i n  terms of the  mer i t s ,  weakness, or s t rength  does 
not provide such an occasion; and t h a t  the Department i s  
precluded from giving consideration t o  such fac to r s .  We a r e  of 
the view, t h a t ,  i n  the  circumstances here ,  ne i ther  the 
Department nor the  Board could properly give considerat i  on t o  
the meri ts  of the underlying complaint charging appel lant  with 
unlawful f l i g h t  t o  avoid prosecution i n  v io la t ion  of T i t l e  18, 
United S ta tes  Code, Section 1073. 

We conclude t h a t  the  revocation of a p p e l l a n t ' s  passport  
was proper under sec t ion  51.71(a) of T i t l e  22,  Code of Federal 
Regulations, i n  t h a t  appel lant  was the  subject  of an outstanding 
federal  warrant of a r r e s t  for  a  felony, a s  spec i f ied  i n  sec t ion  
51.70(a) (1) of the regulat ions.  

Accordingly, we hereby af f i  r m  t he  decis ion of the  
Assistant Secretary of S ta te  f o r  Consular Affa i rs .  

/ Edward G. Misey, Membv 

@ b d c % &  Howard Meyers, Me e r  




