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I N  THE MATTER OF: B  L  

T h i s  i s  an a p p e a l  from an  a d m i n i s t r a t i v e  d e t e r m i n a t i o n  
made by t h e  Department of  S t a t e  on A p r i l  3 ,  1986 t h a t  
a p p e l l a n t ,  B  L ,  e x p a t r i a t e d  h i m s e l f  on Feb rua ry  2 7 ,  
1986 under  t h e  p r o v i s i o n s  of  s e c t i o n  3 4 9 ( a )  ( 5 )  of  t h e  
Immigra t ion  and N a t i o n a l i t y  Act by making a  formal  
r e n u n c i a t i o n  of h i s  Un i t ed  S t a t e s  n a t i o n a l i t y  b e f o r e  a  
c o n s u l a r  o f f i c e r  o f  t h e  Un i t ed  S t a t e s  a t  London, England ,  1/ - 

S i n c e   d i d  n o t  e n t e r  h i s  a p p e a l  from t h e  
D e p a r t m e n t ' s  h o l d i n g  o f  l o s s  of  h i s  c i t i z e n s h i p  u n t i  1 F e b r u a r y  
1989 ,  w e  c o n f r o n t  a  t h r e s h o l d  i s s u e :  whether  t h e  Board may 
c o n s i d e r  an  a p p e a l  f i l e d  two y e a r s  a f t e r  e x p i r y  of  t h e  
l i m i t a t i o n  on a p p e a l .  For  t h e  r e a s o n s  g i v e n  below,  w e  
c o n c l u d e  t h a t  t h e  a p p e a l  i s  t i m e - b a r r e d .  A c c o r d i n g l y ,  i t  i s  
d i s m i s s e d  f o r  l a c k  of  j u r i s d i c t i o n .  

A p p e l l a n t ,  B   was born  a t  A ,   
 .  I n  1950 h e  immigra ted  t o  t h e  Un i t ed  

S t a t e s ,  and i n  1954 was n a t u r a l i z e d  a  Uni ted  S t a t e s  c i t i z e n  
w h i l e  s e r v i n g  i n  t h e  Un i t ed  S t a t e s  Army i n  Korea. He l i v e d  
and worked i n  t h e  Los Angeles  a r e a  u n t i l  1983.  I n  t h a t  y e a r  
h e  and h i s  mo the r ,  Mrs.   moved t o  t h e  Uni ted  
Kingdom, a l l e g e d l y  b e c a u s e  o f  h i s  m o t h e r ' s  poor h e a l t h  

1/ S e c t i o n  3 4 9 ( a )  ( 5 )  of t h e  Immigra t ion  and N a t i o n a l i t y  A c t ,  - 
8  U.S.C. 1 4 8 1 ( a ) ( 5 ) ,  r e a d s  a s  f o l l o w s :  

Sec .  349, ( a )  A p e r s o n  who i s  a  n a t i o n a l  of  t h e  
Uni ted  S t a t e s  whether  by  b i r t h  o r  
n a t u r a l i z a t i o n ,  s h a l l  l o s e  h i s  n a t i o n a l i  t y  by 
v o l u n t a r i l y  pe r fo rming  any  o f  t h e  f o l l o w i n g  
a c t s  w i t h  t h e  i n t e n t i o n  o f  r e l i n q u i s h i n g  
Uni ted  S t a t e s  n a t i o n a l i t y  -- 

( 5)  making a  fo rma l  r e -  
n u n c i a t i o n  o f  n a t i o n a l i t y  b e f o r e  a  
d i p l o m a t i c  or c o n s u l a r  o f f i c e r  of  
t h e  Un i t ed  S t a t e s  i n  a  f o r e i g n  
s t a t e ,  i n  s u c h  form a s  may b e  
p r e s c r i b e d  by t h e  S e c r e t a r y  of  
S t a t e ;  . . . 



( a l l e r g i e s ) ;  they apparently expected tha t  the climate i n  the U K  
would be more salubrious f o r  her .   and h i s  mother s e t t l e d  on 
the west coast  of England, but soon encountered problems as  

'- temporary res idents ,  as  appel lan t  explained i n  a  l e t t e r  t o  the 
Board, dated February 6 ,  1989, draf ted by h i m  and signed by h i s  
mother and himself: 

Short ly  a f t e r  we made up our residence over 
there ,  we were ca l led  t o  the Home O f  f i c e  
every s i x  months, and every time there  
was a  big to-do, why we wanted t o  l i v e  
i n  the  UK and I had t o  go through a  l o t  
of harrassements [ s i c ]  and upse ts .  I  
was then advised t o  contact  the MP fo r  
Bournemouth, M r .  B u t t e r f i l l ,  whom I had 
a  meeting with, and who advised me t o  
give up US c i t i z e n s h i p ,  a s  then we would 
be able  t o  l i v e  i n  England without any 
problems, s i  nce Germany was consi dered 
EEC country. 

John B u t t e r f i l l ,  Member of Parliament for  Bournemouth, by 
l e t t e r  t o  a p p e l l a n t ' s  son dated June 8 ,  1989, a t t e s t e d  t o  the 
foregoing as  follows: 

I am happy t o  confirm the  advice which I 
gave you nearly three  years  ago t h a t  you were 
then bes t  advised t o  renounce your US c i  ti - 
zenship and seek reinstatement of your 
German c i t i z e n s h i p  s ince  t h i  s  would mean t h a t  
as an EEC c i  ti  zen you and your mother would 
have no problems about residing permanently i n  
the UK.  2 /  - 

Acting upon the  advice of M r .  B u t t e r f i l l ,  appel lant  and 
h i s  mother went t o  the United S t a t e s  Embassy i n  London on 
February 27, 1986. The record shows t h a t  appel lant  read and 
signed under oath i n  the  presence of two witnesses a  pre-printed 
form t i t l e d  "Statement of Understanding. " In t h a t  statement 
appel lant  declared t h a t  he wished t o  exercise  h i s  r i g h t  t o  
renounce h i s  United S t a t e s  na t ional i  t y  ; acknowledged t h a t  he 
would the rea f t e r  be an a l i e n  toward the United S ta tes :  a t t e s t e d  
t h a t  the  extremely ser ious  nature and i rrevocabi li t y  of 
renunciation had been explained t o  him by the  Vice Consul, and 

2/ There i s  no ind ica t ion  i n  the  record t h a t  appel lant  and h i s  
mother obtained reinstatement of t h e i r  German c i t i z e n s h i p .  
Presumably they d id ,  s ince  they a r e  l i v i n g  i n  the  Federal 
Republic of Germany, apparent ly a s  German na t ionals .  



t ha t  he understood i t s  consequences. . He did not e l e c t  t o  make 
-. . a  wri t t e n  statement explaining why he renounced h i  s  

c i  ti zenship. After signing the statement of understanding, he 
was administered the  oath of renunciation, the operat ive p a r t  of 
which reads as  follows: 

That I d e s i r e  t o  make a  formal renun- 
c i a t i o n  of my American n a t i o n a l i t y ,  a s  
provided by sec t ion  349(a)  ( 5 )  of the 
Immigration and National i ty  Act and 
pursuant the re to  I hereby absolutely 
and e n t i r e l y ,  renounce my United S t a t e s  
n a t i o n a l i t y  together with a l l  r i g h t s  
and p r iv i l eges  and a l l  du t i e s  of 
a l l eg iance  and f i d e l i t y  thereunto 
per ta in ing .  

The fo rmal i t i e s  completed, the consular o f f i c e r  who 
presided executed a  c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y  i n  
a p p e l l a n t ' s  name, a s  required by law. 3/ The o f f i c e r  c e r t i f i e d  
t h a t  appel lant  acquired the na t ional i  tyWof the  Uni ted S t a t e s  by 
v i r t u e  of n a t u r a l i z a t i o n ;  t h a t  he made a  formal renunciation of 
United S ta tes  n a t i o n a l i t y ;  and thereby expat r ia ted  h imsel f  under 
the  provisions of sec t ion  349(a)  ( 5 )  of the Immigration and 
National i ty  Act. 

3 /  Section 358 of the  Immigration and National i ty  Act, 8 U.S.C. - 
1501, reads as  follows: 

Sec. 358. Whenever a  diplomatic or consular 
o f f i c e r  of the  United S t a t e s  has reason t o  be- 
l i e v e  t h a t  a person while i n  a  foreign s t a t e  
has l o s t  h i s  United S t a t e s  n a t i o n a l i t y  under 
any provision of chapter 3 of t h i s  t i t l e ,  or 
under any provis ion of chapter I V  of the  
Nat ional i ty  Act of 1940, a s  amended, he s h a l l  
c e r t i f y  the  f a c t s  upon which such be l i e f  i s  
based t o  the  Department of S t a t e ,  i n  wr i t ing ,  
under regula t ions  prescribed by the Secretary 
of S ta te .  If the  report  of the  diplomatic or 
consular o f f i c e r  i s  approved by the Secretary 
of S t a t e ,  a  copy of t h e  c e r t i f i c a t e  s h a l l  be 
forwarded t o  the Attorney General, for  h i s  
i nformation, and the  diplomati c  or  consular 
of f i c e  i n  which the repor t  was made s h a l l  be 
d i rec ted  t o  forward a  copy of the c e r t i f i c a t e  
t o  the person t o  whom i t  r e l a t e s .  



The Embassy forwarded the c e r t i f i c a t e  t o  the Department 
under cover of a memorandum which s t a t e d  simply: 

-. 

Attached i s  CLN i n  the  name   
who appeared a t  Embassy, London on 
February 27, 1986 t o  make a formal 
renunciation of h i s  United Sta tes  
c i  ti zenshi p. 

Certi  f i c a t e  of Loss of Nat ional i ty  
i s  being forwarded for  the Depart- 
ment 's  approval. 

The Department approved the  c e r t i f i c a t e  on April 3 ,  1986, 
approval consti  t u t i n g  an adminis trat ive determi nation of l o s s  of 
na t iona l i ty  from which an appeal may be taken t o  the Board of 
Appellate Review. 

Appellant summed up the  th ree  years  following h i s  and h i s  
mother's renunciation of c i t i z e n s h i p  i n  a l e t t e r  t o  the  Board, 
dated May 26, 1989, and signed by them both: 

After we had given up our c i t i z e n s h i p ,  
mother took i l l  i n  Bournemouth, had a 
kidney removed and developed t e r r i b l e  
a l l e r g i e s .  I then thought of what 
would be bes t  for  her  hea l th  and where 
t o  l i v e ,  so I flew t o  Germany, and 
decided tha t  i t  would be f i n e ,  
e spec ia l ly  s ince  the  cl imate was good, 
mountenous [ s i c  J area w i  t h  good 
clean a i  r  , so we moved.. . . 

Living i n  Germany evident ly was painful  for  h i s  mother, 
a s  appel lant  wrote i n  t h e i r  jo in t  l e t t e r  of May 26, 1989, 

Of course,  I had been very short  
s ighted and did not th ink ,  t h a t  
Germany would bring back bad memories 
fo r  mother, a s  my s i s t e r ,  nephew, 
brother-i  n-law, aunt ,  and many 
other  r e l a t i v e s  and f r iends  were put 
i n  the  Gas Chamber of Auschwi t z  . 
Whenever we went shopping or i n t o  
town, mother could not look a t  the  
Germans, a s  she thought t h i s  one 
or  t h a t  one may have murdered my 
chi ldren  e t c . . . .  Of course,  I 
did not r e a l i z e  t h a t  before I 
decided on the  move. A l l  I can 
point out t o  you i s ,  t h a t  I had 
been extremely fool i  sh or s h a l l  



I say s tup id  i n  having done a l l  
these  changes. 

- - 
I t  would be reasonable t o  assume t h a t  h i s  mother ' s  

unhappiness about l i v i n g  i n  Germany caused appe l l an t  t o  cons ider  
how he and h i s  mother might recover t h e i r  United S t a t e s  
c i t i z e n s h i p .  By l e t t e r  dated February 6,  1989, signed j o i n t l y  
by himself and Mrs. Levy, whose appeal we a l s o  decide today,  
appe l lan t  en te red  an appeal  from the  Department's holding of 
l o s s  of h i s  n a t i o n a l i t y .  

A s  an i n i t i a l  ma t t e r ,  we m u s t  determine whether t he  Board 
may a s s e r t  j u r i s d i c t i o n  over t h i s  appeal .  The Board's  
j u r i s d i c t i o n  depends on whether t h e  appeal was f i l e d  w i t h i n  the  
app l i cab le  l i m i t a t i o n ,  f o r  t imely f i l i n g  i s  mandatory and 
j u r i s d i c t i o n a l .  United S t a t e s  v. Robinson, 361 U.S. 220 
(1961) .  With respec t  t o  t he  l i m i t  on appeal t o  t he  Board of 
Appel la te  Review, s e c t i o n  7 . 5 ( b ) ( l )  of  T i t l e  22, Code of Federal  
Regulations,  2 2  CFR 7 . 5 ( b )  ( l ) ,  provides  t h a t :  

A person who contends t h a t  t he  Depart- 
men t ' s  admin i s t r a t i ve  determinat ion of 
l o s s  of n a t i o n a l i t y  o r  e x p a t r i a t i o n  under 
Subpart C of P a r t  50 of t h i s  chapter  i s  
con t r a ry  t o  law or  f a c t ,  s h a l l  be e n t i t l e d  
t o  appeal  such determinat ion t o  t he  Board 
upon w r i t t e n  reques t  made within  one year 
a f t e r  approval  by the  Department of t he  
c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y  o r  a 
c e r t i  f i c a t e  of e x p a t r i a t i o n .  

2 2  CFR 7 , 5 ( a )  p r o v i d e s . i n  p e r t i n e n t  p a r t  t h a t :  

... An appeal  f i l e d  a f t e r  t he  
prescr ibed  time s h a l l  be denied un less  
t h e  Board determines fo r  good cause 
shown t h a t  t he  appeal  could not have 
been f i l e d  wi th in  the  prescr ibed  t ime.  

The Department approved t h e  c e r t i f i c a t e  t h a t  was i s sued  
i n  t h i s  case  on Apri l  3 ,  1986. The appeal  was not en te red  u n t i  1 
February 1989, one year  and 10 months a f t e r  the  a l lowable  time 
fo r  appeal .  We m u s t  t h e r e f o r e  determine whether appe l l an t  has 
shown good cause why he could not t ake  t h e  appeal wi thin  t he  
l i m i t a t i o n  prescr ibed  by the  a p p l i c a b l e  r egu la t ions .  

"Good cause" i s  a term of s e t t l e d  import.  I t  means a 
s u b s t a n t i a l  reason,  one t h a t  a f f o r d s  a l e g a l l y  s u f f i c i e n t  
excuse. Black 's  Law Dict ionary,  5th Ed. (1979) .  I t  i s  
gene ra l ly  accepted t o  meet t he  s tandard  of good cause ,  a  
l i t i g a n t  must show t h a t  f a i l u r e  t o  f i l e  an appeal o r  b r i e f  i n  



timely fashion was the r e s u l t  of some event beyond h i s  immediate 
control  and which t o  some extent  was unforeseeable. 

Invited by the  Board t o  explain why he did not take an 
appeal within the time allowed, appel lan t  responded by l e t t e r ,  
dated March 8, 1989, draf ted  by him, and signed by h i s  mother 
and him, which read i n  pa r t  a s  follows: 

A t  the time, we did not r e a l i z e  the  conse- 
quences t h i s  s tupid  dec is ion  may have, and 
a f t e r  we l e f t  the  American Embassy i n  
London on the  day of renunciation, we were 
confused and t e r r i b l y  upset t h a t  we never 
looked a t  the forms t h a t  were given t o  u s  
by the Embassy, but put them i n  a  s a f e  
place.  Therefore, we missed the time 
l i m i t  of re-appeali ng for  US c i t i zensh ip .  

Presumably, appel lan t  r e f e r s  t o  the documents the Embassy 
gave him and h i s  mother the  day they renounced and t o  the 
approved c e r t i f i c a t e s  of l o s s  of n a t i o n a l i t y  ( C L N )  t h a t  the  
Embassy l a t e r  sent  them, on the  reverse of which were s e t  fo r th  
the one-year l i m i t  on appeal and the appeal procedures. 

There can be no doubt t h a t  appel lan t  received a  copy of 
the  CLN t h a t  was approved i n  h i s  name, although the re  i s  no 
pos ta l  r ece ip t  so a t t e s t i n g .  However, on May 10, 1986, 
appel lant  ' s  mother acknowledged rece ip t  a t  the i  r home i n  
Bournemouth of the  CLN the  Department approved i n  her name seven 
days a f t e r  i t  approved one f o r  her  son. I t  i s  therefore  
reasonable t o  presume t h a t  a p p e l l a n t ' s  CLN reached him around 
May 10,  1986, possibly s h o r t l y  before.  A s  noted above, the  CLN 
not only put appel lant  on not ice  t h a t  he had expat r ia ted  himself 
but a l s o  t h a t  he had one year w i  t h i n  which t o  move for  review of 
l o s s  of h i s  n a t i o n a l i t y .  Several years  passed before he avai led 
himself of the  r i g h t  of appeal. 

The reasons appel lant  o f f e r s  f o r  f a i l u r e  t o  take a  timely 
appeal a r e  mani f e s t l y  i n s u f f i c i e n t  t o  c o n s t i t u t e  good cause for  
not moving within the  time allowed. A person of ordinary 
prudence i n  a p p e l l a n t ' s  shoes undoubtedly would have 
fami l ia r ized  himself a t  l e a s t  general ly  w i t h  the  contents  of the 
documents per ta in ing  t o  l o s s  of h i  s c i  ti zenship, however 
confused or dejected he might be. Then 58 years  of age and 
presumably a  person of some experience and competence, appel lan t  
did not apparently even glance a t  the  CLN and the  appeal 
information u n t i l  several  years had passed. How, i n  those 



circumstances can he expect the Board t o  find h i s  delay i n  
appealing excusable? The regulat ions a re  e x p l i c i t  about the  

- -  time within which an appeal s h a l l  be entered. They a re  a l s o  
reasonable and f a i r ,  giving one an opportunity t o  show wherein a 
delay i n  taking an appeal was warranted and therefore  e n t i t l e d  
t o  be excused. Under the  regula t ions ,  the Board has no 
d i sc re t ion  t o  allow an appeal which i s  f i l e d  more than a year 
a f t e r  approval of the  CLN and where the par ty  concerned has 
f a i l e d  by any objec t ive  standard t o  show good cause why the 
appeal could not have been entered within the  l i m i t a t i o n .  

Since the  appeal was not f i l e d  within one year a f t e r  the 
Department approved the c e r t i f i c a t e  of l o s s  of a p p e l l a n t ' s  
n a t i o n a l i t y  and s ince  he has f a i l e d  t o  show good cause why the 
Board should enlarge the  prescribed time for  taking the appeal ,  
t h e  Board has no d i s c r e t i o n  t o  allow the appeal. We f ind  t h a t  
the appeal i s  time-barred, and hereby dismiss i t  for  lack of 
ju r i sd ic t ion .  

Edward G. M i  sey, Membe /"-" "7 
Jp&d 6: J- 

Gerald A. Rosen, Member 




