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" I N  THE MATTER O F :  C   D  

The Department o f  S t a t e  made a  d e t e r m i n a t i o n  o n  J u l y  1 0 ,  
1970  t h a t  C   D  e x p a t r i a t e d  h e r s e l f  on J u n e  
18, 1970 under  t h e  p r o v i s i o n s  o f  s e c t i o n  3 4 9 ( a )  (6), now s e c t i o n  
3 4 9 ( a )  ( 5 ) ,  of  t h e  Immigra t ion  and N a t i o n a l i t y  A c t  by making a  
formal  r e n u n c i a t i o n  o f  h e r  Uni ted  S t a t e s  n a t i o n a l i t y  b e f o r e  a  
c o n s u l a r  o f f i c e r  o f  t h e  Un i t ed  S t a t e s  a t  Bern, S w i t z e r l a n d .  1/ 
A p p e l l a n t  e n t e r e d  a n  a p p e a l  from t h a t  d e t e r m i n a t i o n  i n  ~ u g u s t -  
1987 ,  and s u b s e q u e n t l y  r e t a i n e d  c o u n s e l ,  

The l o n g  d e l a y  i n  a p p e l l a n t ' s  t a k i n g  t h e  a p p e a l  r a i s e s  a 
t h r e s h o l d  i s s u e :  whether  t h e  Board may e x e r c i  se j u r i  s d i c t i o n  t o  
h e a r  and d e c i d e  t h e  a p p e a l .  For t h e  r e a s o n s  t h a t  f o l l o w ,  w e  
h o l d  t h a t  t h e  a p p e a l  i s  t i m e - b a r r e d  and  n o t  p r o p e r l y  b e f o r e  t h e  
Board. Accord ing ly ,  i t  i s  d i s m i s s e d  f o r  want of  j u r i s d i c t i o n .  

A p p e l l a n t ,  C   ,  a c q u i r e d  Un i t ed  
S t a t e s  n a t i o n a l i t y  b y  v i r t u e  of  h e r  b i r t h  a t    

 on   .  She l i v e d  i n  t h e  Un i t ed  S t a t e s  u n t i l  
1967 when s h e  went t o  S w i t z e r l a n d .  While  a t t e n d i n g  c o l l e g e  i n  
L e y s i n ,  a p p e l l a n t  m e t  h e r  f u t u r e  husband ,    a  

 n a i o n a l .  I n  December 1967 a p p e l l a n t  s u f f e r e d  a  s e r i o u s  
a c c i d e n t  w h i l e  s k i i n g ,  b r e a k i n g  b o t h  h e r  l e g s ,  and between 1967 
and 1976 s h e  underwent f o u r  major  o p e r a t i o n s .  I n  May 1970 

1/ S e c t i o n  3 4 9 ( a ) ( 5 )  o f  t h e  Immigra t ion  and N a t i o n a l i t y  A c t ,  8 - 
U.S.C. 1481,  r e a d s  a s  f o l l o w s :  

Sec .  349. ( a )  A p e r s o n  who i s  a  n a t i o n a l  o f  t h e  
Uni ted  S t a t e s  whether by b i r t h  or n a t u r a l i z a t i o n ,  s h a l l  
lose h i s  n a t i o n a l i t y  by v o l u n t a r i l y  p e r f o r m i n g  any of 
t h e  f o l l o w i n g  a c t s  w i t h  t h e  i n t e n t i o n  of  r e l i n q u i s h i n g  
Un i t ed  S t a t e s  n a t i o n a l i t y  -- 

a * .  

( 5 )  making a  fo rma l  r e n u n c i a t i o n  o f  
n a t i o n a l i  t y  b e f o r e  a  d i p l o m a t i c  o r  c o n s u l a r  o f f i c e r  
o f  t h e  U n i t e d  S t a t e s  i n  a  f o r e i g n  s t a t e ,  i n  such 
form a s  may be p r e s c r i b e d  b y  t h e  S e c r e t a r y  of  
S t a t e ;  or . . . 



-. . 
a p p e l l a n t  and  were m a r r i e d .  The Board t a k e s  n o t e  t h a t  
Under a r t i c l e  3 ,  s e c t i o n  1 o f  t h e  F e d e r a l  C i t i z e n s h i p  Law, 
September 29, 1952,  an  a l i e n  woman a c q u i r e s  Swi ss c i t i z e n s h i p  by 
m a r r y i n g  a  Swiss  man. A p p e l l a n t  t h u s  became a  d u a l  n a t i o n a l  o f  
t h e  Uni ted  S t a t e s  and S w i t z e r l a n d .  I n  a n t i c i p a t i o n  o f  a  t r i p  t o  
t h e  Uni ted  S t a t e s  i n  J u n e ,   o b t a i n e d  a  Swiss  p a s s p o r t  
f o r  a p p e l l a n t .  

A p p e l l a n t  s t a t e s  t h a t  i n  J u n e  1970 s h e  went a l o n e  t o  Bern 
t o  i n q u i r e  o f  t h e  Embassy whether  s h e  might  t r a v e l  t o  t h e  Un i t ed  
S t a t e s  w i t h  h e r  Swiss  p a s s p o r t .  A l l e g e d l y ,  she was under  heavy 
m e d i c a t i o n  a t  t h e  t i m e ,  i n  p a i n  and u s i n g  c r u t c h e s .  The 
f o l l o w i n g  i s  a p p e l l a n t ' s  v e r s i o n  o f  what ensued a t  t h e  b b a s s y  
( A p p e l l a n t ' s  Br i e f  ) : 

. . .The American c o n s u l a r  o f f i c i a l  a t  Bern 
a d v i s e d  t h e  a p p e l l a n t  t h a t  she c o u l d  n o t  
u s e  h e r  Swiss  p a s s p o r t  t o  e n t e r  t h e  Un i t ed  
S t a t e s  w i t h  h e r  husband w i t h o u t  a  v i s a ,  
and  c o n v e r s e l y  t h a t  t h e  Ehbassy was u n a b l e  
t o  i s s u e  a  v i s a  t o  t h e  a p p e l l a n t  because  
s h e  was i n  p o s s e s s i o n  of  a n  American 
p a s s p o r t .  

Upon l e a r n i n g  t h a t  s h e  c o u l d  n o t  t r a v e l  
w i t h  her husband under  h e r  new Swis s  
p a s s p o r t ,  a p p e l l a n t  became v e r y  u p s e t  and 
began t o  c r y  b e c a u s e  t h e i r  s c h e d u l e d  d e -  
p a r t u r e  f o r  t h e  Un i t ed  S t a t e s  was on 
J u n e  20, 1970,  t w o  d a y s  away. The c o n s u l a r  
o f f i c e r  f a i l e d  t o  a d v i s e  h e r  t h a t  s h e  c o u l d  
n e v e r t h e l e s s  e n t e r  t h e  Uni ted  S t a t e s  w i t h  
h e r  American p a s s p o r t .  A s  a  r e s u l t ,  t h e  
a p p e l l a n t  was c o n f u s e d  a s  t o  h e r  e l i g i -  
b i l i t y  t o  e n t e r  t h e  Un i t ed  S t a t e s  a t  a l l ,  
b e c a u s e  s h e  had been  m a r r i e d  i n  S w i t z e r -  
l a n d .  The c o n s u l a r  o f f i c e r  changed h i s  
mind when h e  r e c o g n i z e d  t h a t  t h e  a p p e l -  
l a n t  was o b v i o u s l y  u p s e t  and h e  a g r e e d  
t o  i s s u e  a v i s a  t o  t h e  a p p e l l a n t  on  
condi  t i  on t h a t  s h e  s i g n  some n e c e s s a r y  
p a p e r s .  

A p p e l l a n t  s t a t e s  t h a t  s h e  s i g n e d  "some p a p e r s "  which s h e  
d i d  n o t  u n d e r s t a n d ,  t h i n k i n g  them t o  be " j u s t  r o u t i n e "  
a p p l i c a t i o n s  f o r  a  v i s a .  Upon e x e c u t i o n  o f  t h e  p a p e r s ,  s h e  was 
i s s u e d  a  v i s i t o r s  v i s a .  P u r p o r t e d l y  on  t h e  a d v i c e  o f  t h e  
c o n s u l a r  o f f i c e r ,  s h e  l e f t  h e r  Un i t ed  S t a t e s  p a s s p o r t  a t  t h e  
Embassy f o r  s a f e k e e p i n g .  She was n o t  a l l e g e d l y  g i v e n  a  r e c e i p t  
f o r  h e r  p a s s p o r t ,  o r  a  copy of  t h e  " p a p e r s "  s h e  s i g n e d .  



The ~ e p a r t m e n t ' s  record of the case shows t h a t  on June 
18, 1970 appel lant  appeared a t  the Ehbassy i n  Bern " to  renounce 
her United S ta tes  c i t i zensh ip . "  In the  presence of two 

-- w i  tnesses she executed a  statement of understanding i n  which she 
declared, i n t e r  a l i a ,  t h a t  she had decided t o  exerc ise  her r igh t  -- 
t o  renounce her c i t i z e n s h i p ;  r ea l i zed  t h a t  by doing so she would 
become an a l i e n  toward the  United S ta tes ;  had been afforded an 
opportunity t o  make a  separate  wri t ten explanation of her 
reasons for  renouncing; and t h a t  the extremely ser ious  nature of 
her  contemplated a c t  had been explained f u l l y  t o  her by the vice 
consul concerned and t h a t  she f u l l y  understood those 
consequences. Thereaf te r ,  the oath of renunciation was 
administered t o  her by the  vice consul. 

A s  required by law, the consular o f f i c e r  executed a 
c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y  i n  the name of Candice Ann 

 on June 18, 1970. 2 /  Therein he c e r t i  f i ed  t h a t  
appel lant  acquired the  n a t i o n a l i t y  of the  United S ta tes  by 
v i r t u e  of her  b i r t h  the re in ;  t h a t  she acquired the n a t i o n a l i t y  
of Switzerland by v i r t u e  of marriage t o  a  Swiss c i t i z e n ;  t h a t  
she made a  formal renunciation of United S ta tes  n a t i o n a l i t y ;  and 
thereby expat r ia ted  herse l f  under the  provis ions of sec t ion  
349(a) ( 6 )  of the Immigration and National i ty  Act. 

The Embassy forwarded the  c e r t i f i c a t e  of l o s s  of 
na t iona l i ty  under cover of a  memorandum which read a s  follows: 

2 / - Section 358 of the  Immigration and National i ty  Act, 8  
U.S.C.  1501, reads a s  follows: . 

Sec. 358. Whenever a  diplomatic or consular 
o f f i c e r  of the United S t a t e s  has reason t o  
be l ieve  t h a t  a  person while i n  a  foreign s t a t e  
has l o s t  h i s  United S t a t e s  n a t i o n a l i t y  under 
any provision of chapter 3 of t h i s  ti t l e ,  or 
under any provi s ion of chapter I V  of the Nation- 
a l i t y  Act of 1940, a s  amended, he s h a l l  c e r t i f y  
the  f a c t s  upon which such be l i e f  i s  based t o  
the  Department of S t a t e ,  i n  wri t ing,  under 
regulat ions prescribed by the  Secretary of S t a t e .  
If  the  report  of the  diplomatic or consular 
o f f i c e r  i s  approved by the  Secretary of S t a t e ,  
a  copy of the c e r t i f i c a t e  s h a l l  be forwarded 
t o  the  Attorney General, fo r  h i s  information, 
and the  diplomatic or consular o f f i c e  i n  which 
the report  was made s h a l l  be d i rec ted  t o  for -  
ward a  copy of the c e r t i f i c a t e  t o  the  person 
t o  whom i t  r e l a t e s .  



Mrs.   ca l led  a t  the 
Rnbassy t o  renounce her c i t i zensh ip  on 
June 18. She i s  a  dual nat ional  by 
reason of her marriage t o  a  Swiss c i t i  - 
Zen. 

The ser iousness  and i r r e v o c a b i l i t y  of her 
ac t ion  were explained t o  her a t  grea t  
length by the  consular o f f i c e r .  The f a c t  
tha t  her  ch i ldren  (she has none as  y e t )  
would have no claim t o  c i t i zensh ip  was a l s o  
explained. She refused t o  delay her 
decis ion,  because she wished t o  t r ave l  t o  
the U S  on her  Swiss passport on June 20. 
Because she i s  Swiss and l iv ing  here she 
did not wish t o  have any confusion over 
her nat i  onali  t y .  

The Department's approval of the  attached 
Certi f i  c a t e  of Loss of Nationali ty i s  
requested. 

The Department approved the  c e r t i f i c a t e  on Ju ly  10, 1970, 
aPFroval cons t i tu t ing  an adminis t ra t ive  determination of l o s s  
of n a t i o n a l i t y  from which an appeal might '  then as now be taken t o  
the Board of Appellate Review. 

Appellant entered the appeal pfo se i n  August 1987, and 
subsequently retained counsel who f i l e d  a  b r i e f  i n  support of 
the  appeal i n  December 1988. Summarily s t a t e d ,  i t  i s  
appel lant  ' s  contenti  on t h a t  the Department erred i n  holding t h a t  
she expat r ia ted  h e r s e l f .  She did not ,  she maintains,  renounce 
her  n a t i o n a l i t y  vo lun ta r i ly  wi.th the r e q u i s i t e  i n t e n t  t o  
r e l i  nqui s h  c i  t i  zenship because she was under emotional and 
physical  duress a t  the  time she performed the expa t r i a t ive  a c t .  

The threshold i s s u e  presented i s  whether the  Board may 
exerci se  jur i  sdi  c t i  on over th i  s  appeal whi ch was entered 
seventeen years  a f t e r  the  Department of S ta te  determined t h a t  
appel lan t  expat r ia ted  h e r s e l f .  

We may consider the case on the  meri ts  only i f  we a r e  
able  t o  conclude t h a t  the appeal was taken within the l i m i t a t i o n  
prescribed by the  appl icable  regula t ions ,  for  timely f i  l i n g  i s  
mandatory and j u r i s d i c t i o n a l .  Uni ted S ta tes  v. Robinson, 361 
U.S. 220 (1960).  Thus, i f  an appe l l an t ,  providing no l e g a l l y  
s u f f i c i e n t  excuse, f a i l s  t o  take an appeal within the prescribed 
l i m i t a t i o n ,  the  appeal mus t  be dismissed for  want of 
ju r i sd ic t ion .  See Coste l lo  v .  United S ta tes ,  365 U.S. 265 
(1961).  



Under federa l  regulat ions promulgated on November 30 ,  
1979, the l imi ta t ion  on an appeal from an adminis trat ive 

-- determination of l o s s  of n a t i o n a l i t y  i s  one year a f t e r  approval 
of the c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y .  3/ The regulat ions 
fur ther  provide tha t  an appeal f i l e d  a f t e r  tKe allowable time 
s h a l l  be denied unless the  Board determines, for  good cause 
shown, t h a t  the appeal could not have been f i l e d  within the 
prescribed time. 

In 1970, when the  Department determined t h a t  appel lant  
expat r ia ted  h e r s e l f ,  the l i m i t a t i o n  on appeal was "within a 
reasonable time" a f t e r  the  af fec ted  par ty  received not ice  of the 
Department ' s adverse deci s i  on regarding h i  s c i  ti zenshi p. 
Section 50.60 of T i t l e  22, Code of Federal Regulations 
(1967-1979), 22  CFR 50.60. 4/  In conformity with the Board's 
p rac t i ce  i n  cases where the  S e r t i  f i c a t e  of l o s s  of n a t i o n a l i t y  
was approved p r io r  t o  1979, we w i l l  apply the l i m i t a t i o n  of 
"reasonable time" t o  the  appeal now before u s .  Thus, under the  
time l i m i t a t i o n  governing the i n s t a n t  case,  i f  we conclude t h a t  
appel lan t  did not i n i t i a t e  her appeal within a reasonable time, 
the appeal would be time-barred and the Board would lack 
author i ty  t o  e n t e r t a i n  i t .  - 5/ 

3/ Section 7.5(b) of T i t l e  22, Code of Federal Regulations, 2 2  - 
CFR 7.5(b)  (1988). 

4/ 2 2  CFR 50.60, provided t h a t :  - 
A person who contends t h a t  the Depart- 

ment 's  adminis t ra t ive  holding of l o s s  of nation- 
a l i  t y  or expa t r i a t ion  i n  h i s  case i s  contrary t o  
law of f a c t  s h a l l  be e n t i t l e d ,  upon wr i t ten  request 
made within a reasonable time a f t e r  r ece ip t  of 
not ice  of such holding, t o  appeal t o  the Board 
of Appellate Review. 

5 / - The Attorney General i n  an opinion rendered i n  the 
c i  ti zenship case of Claude Carti  e r  i n  1973 s t a t e d :  

The Secretary of S t a t e  did not confer upon the  
Board [of Appellate Review] the power t o , .  .review 
ac t ions  taken long ago. 2 2  C.F/R. 50.60, the  
ju r i sd ic t iona l  bas i s  of the Board, requi res  
s p e c i f i c a l l y  t h a t  the  appeal t o  the  Board be 
made w i  th in-  a reasonable time a f t e r  the 
r ece ip t  of a not ice  from the  S t a t e  Department - 
of an adminis trat ive holding of l o s s  of nation- 
a l i  t y  or expa t r i a t ion .  



Whether an appeal has been taken within a  reasonable time 
-- a f t e r  the af fected par ty  received not ice of the Department's 

dec is ion  i n  h i s  or her case depends upon the circumstances i n  
each individual  case.  Generally, reasonable time means 
reasonable under the circumstances. Chesapeake and Ohio Railway 
v. Martin, 283 U.S. 209 (1931). Courts take i n t o  account a  
number of considerat ions i n  determining whether the  f a c t s  of a  
p a r t i c u l a r  case i n d i c a t e  t h a t  the af fec ted  par ty  moved w i  t h i n  a  
reasonable time: the  i n t e r e s t  i n  f i n a l i t y ,  the  reason for  
delay,  the p r a c t i c a l  a b i l i t y  of the l i t i g a n t  t o  l ea rn  e a r l i e r  of 
the  grounds r e l i e d  upon, and prejudice t o  the  other  pa r ty .  
~ s h f o r d  v .  S teua r t ,  657 F. 2d i053, 1 055 ( 9 t h  Cir .  1981).- Se 
a1 so  Securi t y  Mutual Casualty Co. v . 
F. 2d 1062, 1067-68 (10th C i r .  1980); 
Abrasives Co., 542 F. 2d 928, 930-31 

In her b r i e f ,  appel lan t  s u b m i t s  t ha t  her  appeal should be 
deemed t o  have been f i l e d  within a  reasonable time a f t e r  she 
received not ice of the Department's holding of l o s s  of her  
c i t i zensh ip .  "The Board of Appellate Review has j u r i s d i c t i o n  t o  
hear the  appeal s ince  appel lan t  was kept i n  the dark and ac ted  
reasonably when she found out seventeen years  l a t e r  t h a t  she has 
expat r ia ted  h e r s e l f . "  argues appel lan t .  " I  found out f o r  the  
f i r s t  time t h a t  I l o s t  my American c i t i z e n s h i p  i n  August 1987," 
appel lan t  has s t a t e d ,  "when the American Embassy i n  Geneva 
refused t o  renew my American Passport  ...." Appellant a l l e g e s  
t h a t  she was not given a  copy of the  c e r t i f i c a t e  of l o s s  of 
n a t i o n a l i t y  t h a t  was approved i n  her name. The only reason she 
did not appeal the Department ' s  determination i n  1970 a l l eged ly  
was t h a t  she was not made aware "as  required" (emphasis i n  
b r i e f )  t h a t  by her  execution of the  documents a t  the Esnbassy she 
expat r ia ted  h e r s e l f .  I n  her opinion, the Department i s  not 
pre judi ced by the appeal.  

Off ice  of the  Attorney General, Washington, D.C. F i l e :  
CG-340-P, February 7, 1973. 

6/ In  Lai rsey v .  Advance Abrasives Co., the  court  quoted 11 - 
Wright & Mil ler ,  Federal P rac t i ce  & Procedure, sec t ion  2866 a t  
228- 229: 

'What c o n s t i t u t e s  reasonable time m u s t  of necessi t y  
depend upon the  f a c t s  i n  each individual  case. ' The 
cour ts  consider whether t h e  par ty  opposing the  motion has 
been prejudiced by the  delay i n  seeking r e l i e f  and they 



The record shows t h a t  a f t e r  approving the c e r t i f i c a t e  of 
l o s s  of na t iona l i ty  t h a t  the Embassy a t  Bern executed i n  

-- a p p e l l a n t ' s  name, the  Department sent  copies thereof t o  the  
Immigration and ~ a t u r a l i  za t ion  Service, for  i t s  information, and 
t o  the  Rnbassy a t  Bern t o  forward t o  appel lant .  In the absence 
of evidence t o  the contrary,  i t  may be presumed t h a t  the 
c e r t i f i c a t e  reached the  Embassy and t h a t  the  Embassy duly 
forwarded i t  t o  appel lan t ,  a s  required by law. Public o f f i c i a l s  
a r e  presumed t o  execute t h e i r  o f f i c i a l  du t i e s  f a i t h f u l l y  and - 
cor rec t ly ,  absent contrary evidence. See Boissonnas v. Acheson, 
101 F. Supp. 138 ( S . D . N . Y .  1951). 

A s  noted above, a  person who was the subject  of an 
adverse determination with respect  t o  h i s  na t iona l i ty  had the 
r i g h t  i n  1970 ( a s  today) t o  appeal t o  t h i s  Board. In 1970 the 
Department's i n s t r u c t i o n s  t o  consular o f f i c e r s  concerning advice 
about making appeals provided t h a t :  "When an approved 
c e r t i f i c a t e  of loss  of n a t i o n a l i t y  i s  given t o  the  e x p a t r i a t e ,  
the expa t r i a t e  s h a l l  be n o t i f i e d  i n  wri t ing of the ent i t lement  
t o  appeal t o  the Board of Appellate Review." 8  Foreign Af fa i r s  
Manual 224.21 (1970). Consular o f f i c e r s  were required t o  send 
t h e  expa t r i a t e  a  de ta i l ed  l e t t e r  about taking an appeal,  the  
form of which was s e t  f o r t h  i n  the  Foreisn Af f a i r s  Manual. 
Absent evidence t o  the  cont rary ,  i t  would a l s o  be reasonable t o  
presume tha t  the Embassy a t  Bern sent  appel lant  a  l e t t e r  t o  
inform her of her r i g h t  t o  take an appeal t o  the Board. 

There i s  no evidence of record,  however, t o  e s t a b l i s h  
whether a  copy of the  approved c e r t i f i c a t e  of l o s s  of 
na t ional i  t y  and i n £  ormation about the r i g h t  of appeal were 
received by appel lant .  B u t  given the  well-known e f f i c i ency  of 
the  Swiss post ,  i t  would be s t range  i f  those papers did not 
reach appel lant  a t  Leysin where she had l ived  s ince 1967 and 
where her husband had presumably l ived  even longer. Nonetheless, 
a t  t h i s  remove from 1970, we cannot e s t a b l i s h  with any c e r t i t u d e  
the d i spos i t ion  of the c e r t i  f i c a t e  and the l e t t e r  about an 
appeal .  

Assume, arguendo, t h a t  those papers did not reach 
appel lan t  and t h a t  she thus did not receive not ice  of the 
Department's decis ion on l o s s  of her na t iona l i ty  and the r i g h t  
t o  appeal tha t  decis ion.  Would lack of not ice  excuse such a  
long delay i n  taking an appeal? We do not think i t  would i n  the  

consider whether the  moving par ty  had some good reason 
for h i s  f a i l u r e  t o  take appropriate  ac t ion  sooner. 



circumstances of t h i s  case ,  for  we a re  of the view t h a t  i t  i s  
improbable tha t  appel lant  did not ,  a s  she a l l eges ,  comprehend 

- the s igni f icance  of the a c t  she performed on June 18, 1970. I t  
i s  not t h a t  we question a p p e l l a n t ' s  s i n c e r i t y ,  but memory can be 
a  self-serving,  i f  unwitt ing,  instrument.  

We w i l l  accept t h a t  on June 18, 1970 appel lant  was s t i l l  
suf fer ing  the e f f e c t s  of her  acc ident ,  was i n  pain and taking 
medication. Bu t  we note she acknowledges tha t  she was able  t o  
go t o  the Embassy a t  Bern unaccompanied. The only evidence 
appel lant  has submitted regarding her condition i n  June 1970 i s  
a  medical c e r t i f i c a t e ,  dated November 9, 1988, which reads a s  
follows: 

MEDICAL CERTIFICATE 

The undersigned doctor dec lares  t o  have 
followed up on the above named pa t i en t  from 
1967 t o  1984 for  various kinds of a l i  - 
ments. [ s i c ] .  

In p a r t i c u l a r ,  a s  the  r e s u l t  of the  se r ious  
f r a c t u r e s  of both of he r  legs  which 
occurred i n  December, 1967, these 
f r a c t u r e s  caused many surgica l  opera t ions ,  
of which the  l a s t  one took place i n  
October, 1976. Due t o  the long periods 
of time during which t h e  pa t i en t  had t o  take 
medi ca t ion ,  she had suffered psychologi c a l  
s t r e s s  of her  ailments which l a s t e d  for  a  
long time and took an unforeseeable course.  

I n  conclusion, I es t imate  t h a t  a  worsening 
of the p a t i e n t ' s  condi t ions may be p a r t i a l l y  
a t t r i b u t e d  t o  thse  [ s i c ]  pathological  
but t r a n s i t o r y  f r ac tu res .  

[ (S igna tu re  of Dr. J. P. Bonzon)] 

The foregoing c e r t i f i c a t e  does not,  i n  our opinion, 
e s t a b l i s h  t h a t  appel lan t  was suf fer ing  from diminished mental 
capacity i n  June 1970. 

The only contemporary record of the circumstances of 
a p p e l l a n t ' s  renunciation i s  the one prepared on June 19, 1970 by 
the  consular o f f i c e r  who processed a p p e l l a n t ' s  case.  The 
consular o f f i c e r s ' s  statement i n d i c a t e s  tha t  appel lan t  took the 
i n i t i a t i v e ,  t h a t  i t  was she who expressed the  wish t o  renounce 
United S t a t e s  c i t i z e n s h i p .  W e  a r e  impressed by the f a c t  t h a t  
the  consular o f f i c e r  recorded t h a t  he explained " a t  g rea t  
length" t o  appel lan t  the ser ious  consequences of renunciat ion,  
emphasizing i n  p a r t i c u l a r  t h a t  any chi ldren born 



t o  appellant would have no claim t o  American c i t i zensh ip .  I t  
i s  a l s o  revealing t h a t  the o f f i c e r  s t a t ed  tha t  appel lant  
"refused t o  delay her decis ion" t o  renounce. Thus, h i s  report  

-- leaves l i t t l e  room fo r  doubt tha t  he took pains t o  represent  
c l e a r l y  the consequences of renunciation t o  appel lan t .  

. Objective evidence of what occurred on June 18, 1970 i s  a l s o  
found i n  the statement of understanding of the consequences of 
renunciation which appel lan t  swore t o  and i n  the oath of 
renunciation i t s e l f .  We f a i l  t o  understand how appel lan t  could 
have confused the  portent ious words of the oath of renunciation 
which the consular o f f i c e r  would have her r e c i t e  w i t h  a  swearing 
t o  the t r u t h  of statements i n  an appl ica t ion  for  a  v isa .  

Appellant has adduced no convincing evidence t o  support 
her claim t h a t  on June 18, 1970 she d id  not grasp the gravi ty  of 
her a c t .  Her la t te r -day  statements cannot conceivably be given 
the same evident ia l  weight a s  the documents she signed on tha t  
da te  and the contemporary evidence of the consular o f f i c e r .  We 
must therefore presume t h a t  the o f f i c e r  executed h i s  d u t i e s  
prec ise ly  a s  he sa id  he did i n  the  report  which he wrote on the  
day af t e r  her renunciat ion.  

Since we a re  unable i n  the  face  of the evidence t o  accept 
tha t  appel lant  was unaware tha t  she had performed an 
expa t r i a t ive  a c t ,  i t  follows t h a t  she m u s t  have had knowledge 
which should have moved her  t o  seek appel la te  review of her  case 
long before she did so. I t  i s  s e t t l e d  t h a t  the  law imputes 
knowledge where opportuni ty and i n t e r e s t  coupled with reasonable 
care  would necessar i ly  impart i t .  United s t a t e s  v. 
Co., 273 U.S. 571 (1926);  Net t les  v .  Childs, 100 - 
Cir .  1939). Knowledge of f a c t s  put t ing  a  person of ordinary 
prudence on inqui ry  i s  the equivalent of ac tua l  knowledge, and 
i f  one has s u f f i c i e n t  information t o  lead him t o  a  f a c t ,  he i s  
deemed t o  be conversant therewith and laches i s  chargeable t o  
him i f  he f a i l s  t o  use the  f a c t s  p u t t i n q  him on not ice .  
McDonald v .  Robert son, 

No evidence has been presented t o  c a l l  i n t o  question our 
assumption t h a t  for  seventeen years  appel lant  held herse l f  out 
a s  an a l i e n  toward the  United S ta tes .  By her own admission, she 
has t rave l led  frequent ly t o  the United S ta tes ,  using only a  
Swiss passport with a  mul t ip le  en t ry  visa .  If she believed t h a t  
she had performed merely a  rout ine a c t  on June 18, 1970 and not 
expatr ia ted h e r s e l f ,  one would assume t h a t  she would have 
offered evidence a t  l e a s t  t o  show t h a t  a f t e r  1970, i n  various 
business matters  where a  statement of her c i t i z e n s h i p  s t a t u s  was 
required,  she had represented herse l f  a s  a  United S t a t e s  c i t i z e n  
who a l s o  enjoyed the  c i t i z e n s h i p  of Switzerland. She has 
presented none. 

For appel lant  now t o  challenge the  Department's adverse 
decision on her  na t ional i  t y  poses the i nevi t a b l e  i s s u e  whether 
there  would be prejudice t o  the Department i f  we were t o  allow 



the a p p e a l .  P l a i n l y ,  b e c a u s e  o f  a p p e l l a n t ' s  l o n g  d e l a y ,  the  
Depar tment  would be u n f a i  r l y  b u r d e n e d  i n  u n d e r t a k i n g  i t s  
s t a t u t o r y  b u r d e n  t o  p r o v e  t h a t  a p p e l l a n t  v o l u n t a r i l y ,  k n o w i n g l y  
a n d  i n t e l l i g e n t l y  made a  f o r m a l  r e n u n c i a t i o n  o f  h e r  U n i t e d  
S t a t e s  n a t i o n a l i t y .  Why i t  would be p r e j u d i c e d  t o  a l l o w  a  l o n g  
d e l a y e d  a p p e a l  was s u c c i n c t l y  s t a t e d  by  t h e  c o u r t  i n  
Maldonado-Sanchez v .  S h u l t z ,  -memorandum o p i n i o n ,  a t  1 0 ,  C i v i  1 
NO. 87-2654 ( D . D . C .  1'989) 

The C o u r t  a g r e e s  w i t h  d e f e n d a n t ' s  [ S t a t e  
D e p a r t m e n t ]  a r g u m e n t  t h a t  t o  a l l o w  p l a i n -  
t i f f  t o  c h a l l e n g e  h i s  r e n u n c i a t i o n  some 
t w e n t y  y e a r s  a f t e r  the f a c t  i s  c o n t r a r y  
t o  p u b l i c  p o l i c y .  I t  p l a c e s  a  t r e m e n -  
d o u s  b u r d e n  o n  the government  t o  p r o d u c e  
w i  t n e s s e s  y e a r s  a f t e r  t h e  r e l e v a n t  
e v e n t s  a n d  t o  p r e s e r v e  d o c u m e n t a t i o n  
i n d e f i n i t e l y .  Moreover ,  a  r e a s o n a b l e  
s t a t u t e  o f  l i m i  t a t i o n s  p e r i o d  s e r v e s  
t h e  i m p o r t a n t  f u n c t i o n  o f  m a n d a t i n g  a  
r e v i e w  o f  the i s s u a n c e  o f  t h e  CLN when 
t h e  r e l e v a n t  e v e n t s  a r e  f r e s h  i n  the  
minds  o f  t h e  p a r t i c i p a n t s .  

I n  t h e  a b s e n c e  o f  a  l e g a l l y  s u f f i c i e n t  r e a s o n  t o  e x c u s e  
the s e v e n t e e n - y e a r  d e l a y  i n  t a k i n g  t h e  a p p e a l  a n d  i n  l i g h t  o f  
wha t  w e  p e r c e i v e  would be c lear  p r e j u d i c e  t o  the  D e p a r t m e n t ,  w e  
t h i n k  t h a t  t h e  i n t e r e s t  i n  f i n a l i t y  a n d  s t a b i l i t y  o f  
a d m i n i s t r a t i v e  d e c i s i o n s  d i c t a t e s  d e n i a l  o f  t h e  a p p e a l .  

Upon c o n s i d e r a t i o n  o f  t he  f o r e g o i n g ,  w e  h o l d  t h a t  the 
a p p e a l  i s  t i m e - b a r r e d .  A c c o r d i n g l y ,  i t  i s  h e r e b y  d e n i e d  f o r  
l a c k  o f  j u r i s d i c t i o n .  

/d 

F r e d e r i c k  Smith: 




