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DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

IN THE MATTER OF: H  C  

The Department of State made a determination on 
February 22, 1984 that H  C n expatriated himself on 
July 14, 1980 under the provisions of section 349(a)(2) of the 
Immigration and Nationality Act by making a formal declaration 
of allegiance to Mexico. 1/ On December 3, 1988  
entered an appeal from that holding. 

A threshold issue is presented: whether the Board has 
jurisdiction to hear and decide this appeal. For the reasons 
given below, we conclude that the appeal is time-barred, and 
accordingly, dismiss it for want of jurisdiction. 

Appellant, H  C , acquired United States 
nationality by virtue of his birth in  of a United 
States citizen father on . 2/ Since he 

1/ In 1980, section 349(a)(2) of the Immigration and - 
Nationality Act, 8 U.S.C. 1481, read as follows: 

Sec. 349. (a) From and after the effective date of 
this Act a person who is a national of the United 
States whether by birth or naturalization, shall lose 
his nationality by -- 

( 2) taking an oath or making an 
affirmation or other formal declaration 

?, of allegiance to a foreign state or a 
political subdivision thereof; . . . 

Pub,. L. 99-653, 100 Stat. 3655 (1986) amended subsection 
(a) of scctioa 349 by inserting "voluntarily performing any of 
the following acts with the intention of relinquishing United 
States nationality:" after "shall lose his nationality by". 
Pub. L. 99-653 also amended paragraph (2) of subsection (a) of 
section 349 by inserting "after having obtained the age of 
eighteen years" after "thereof." 

2/ Appellant acquired United States nationality under section - 
301(a)(7) of the Immigration and Nationality Act, 8 U.S.C. 
1401(a)(7), which read in pertinent part as follows: 



was born in Mexico he also acquired the nationality of that 
country at birth and enjoyed dual nationality. 

It appears that appellant's father registered his son's 
birth as a United States citizen at the Embassy in Mexico 
City. It further appears that the Embassy issued appellant a 
card of identity in 1961, 1964 and 1973. He has never held a 
United States passport. 

Appellant had some brief periods of schooling in the 
United States. In 1974 he began training in Mexico as an 
airplane pilot and in 1977 was hired by Mexicana Airlines. He 
states that he obtained a Mexican passport in 1977(which was 
valid for two yearsland apparently used it with a U.S. visa to 
fly into the United States. When his Mexican passport expired 
sometime in June 1979 he applied for a new one. He was told, 
he states, to complete an application which he understood was 
to obtain a new passport. 

The record shows that on June 13, 1979 appellant 
executed an application for a certificate of Mexican 

Sec. 301. 

(a) The following shall be nationals and 
citizens of the United States at birth: 

(7) a person born outside the 
geographical limits of the United States 
and its outlying possessions of parents 
one of whom is an alien, and the other a 
citizen of the United States who, prior 
to the birth of such person, was 
physically present in the United 
States or its outlying possessions for 
a period or periods totaling not less 
than ten years, at least five of which 
were after attaining the age of 
fourteen years: ... 

Pub. L. 95-432, 92 Stat. 1046 (1978) amended section 301 
by striking out "(a)" after sec. 301.", and by redesignating 
paragraphs (1) through (7) as subsections (a) through (g) 
respectively. 



nationality (CMN). 3/ In the application he expressly 
renounced United States nationality and all allegiance to the 
United States, and declared adherence, obedience and 
submission to the laws and authorities of Mexico. A CMN 
issued in appellant's name on July 14, 1980, Three months 
later, the Department of Foreign Relations sent a diplomatic 
note to the United States Embassy to inform the Embassy that 
appellant had obtained a CMN, having made an application 
therefor in which he renounced United States nationality and 
declared allegiance to Mexico. Copies of appellant's 
application for a CMN and the CMN were annexed to the 
diplomatic note. 

Shortly after receiving the diplomatic note, the 
Embassy wrote to appellant to inform him that he might have 
expatriated himself, and enclosed a copy of the relevant 
section of the law and a citizenship questionnaire which it 
asked him to complete and return in 30 days. He was also 
offered an appointment with a consulate officer to discuss his 
case. Appellant did not reply to that letter. The Embassy 
sent him an identical letter in May 1981 to which he replied 
in June 1981 by posing questions about his case. The Embassy 
replied in July 1981, suggesting that he visit the Embassy to 
discuss his questions. Two years passed. In June 1983 the 
Embassy again wrote to appellant. Upon reviewing his file, 
the Embassy had noticed that he had not visited the Embassy, 
as requested two years earlier. He was asked to do so within 
60 days. If he did not, his case would be referred, without 
more, to the State Department for decision. In July 1983 
appellant went to the Embassy and talked with a consular 
officer. He completed the citizenship questionnaire and, for 
information purposes, an application for a passport and 
registration as a United States citizen. Thereafter, in 
compliance with the law, a consular officer executed a 
certificate of loss of nationality in appellant's name on 
Sepbember 6, 1983. 4/ The consular officer certified 

31 After age 18, the Mexican authorities require that a 
C 

passport applicant, if a dual national, confirm his or her 
Mexican nationality by means of a certificate of Mexican 
nationality which is issued by the Department of Foreign 
Relations. The Mexican Government enforces this legal 
requirement by requiring the dual citizen applicant to sign an 
application for a certificate of Mexican nationality, in which 
the applicant renounces any other nationality and swears 
allegiance to Mexico. 

Section 358 of the Immigration and Nationality Act, 8 
U.S.C. 1501, reads as follows: 

Sec. 358. Whenever a diplomatic or consular 



t h a t  appel lant  acquired the na t iona l i ty  of the United S ta tes  
by b i r t h  abroad t o  a  United S ta tes  c i t i z e n  f a t h e r ;  tha t  he 
acquired the na t iona l i ty  of Mexico by b i r t h  there in ;  t h a t  he 
made a  formal dec lara t ion  of a l leg iance  t o  Mexico; and thereby 
expat r ia ted  himself under the provisions of sect ion 349(a)  ( 2 )  
of the Immigration and National i ty  Act. Five months l a t e r ,  on 
February 2 2 ,  1984, the S t a t e  Department approved the 
c e r t i f i c a t e ,  approval being an adminis trat ive determination o f  
l o s s  of na t iona l i ty  from which a timely and properly f i l e d  
appeal may be taken t o  the Board of Appellate Review. 2 2  C F R  
7 . 3 ( a ) .  

Appellant i n i t i a t e d  t h i s  appeal pro s e  on December 3 ,  
1988. He contends tha t  he did not perform t h e  expa t r i a t ive  
a c t  voluntar i ly  ( l e t t e r  of April 16,  1989). " I  d i d  read t h i s  
form [appl ica t ion  for  a  c e r t i f i c a t e  of Mexican n a t i o n a l i t y ]  
before I  signed i t , "  appel lan t  wrote, "but i n  June 1979, I d id  
not know I was a  United S t a t e s  c i t i z e n  so I signed i t  without 
thinking t h a t  i n  the fu ture  t h i s  would have ser ious  
consequences." - 5 /  

A s  an i n i t i a l  matter the  Board m u s t  determine whether 
the ju r i sd ic t iona l  p re requ i s i t e s  have been s a t i s f i e d .  Timely 
f i l i n g  being mandatory and j u r i s d i c t i o n a l ,  ( see  United S ta tes  
v. Robinson, 361 U.S. 220  (1961) ) ,  the Board's ju r i sd ic t ion  
depends upon whether the  appeal was f i l e d  within the 

4/ ( c o n t ' d . )  - 
o f f i c e r  of the  United S t a t e s  has reason t o  
be l ieve  t h a t  a  person while i n  a  foreign s t a t e  
has l o s t  h i s  United S t a t e s  n a t i o n a l i t y  under 
any provision of chapter 3 of t h i s  t i t l e ,  or  
under any provision of chapter I V  of the  
Nat ional i ty  Act of 1940, a s  amended, he s h a l l  
c e r t i f y  t h e  f a c t s  upon which such b e l i e f  i s  
b a r d  t o  the Department of S t a t e ,  i n  wri t ing,  
under regulat ions prescr ibed by the  Secretary 
of S ta te .  I f  the repor t  of the diplomatic or 
consular o f f i c e r  i s  approved by the  Secretary 
of S t a t e ,  a  copy of the c e r t i f i c a t e  s h a l l  be 
forwarded t o  the  Attorney General, fo r  h i s  
information, and the diplomatic or  consular 
o f f i c e  i n  which the  repor t  was made s h a l l  be 
d i rec ted  t o  forward a  copy of  the c e r t i f i c a t e  
t o  the  person t o  whom i t  r e l a t e s .  

5 /  English t r a n s l a t i o n ,  Division of Language Services,  - 
Department of S t a t e .  LS No. 128944-A, Spanish (1989). 



Limitation on appeal prescribed by the appl icable  federa l  
regulat ions.  The l imi ta t ion  on appeal is  s e t  for th  i n  sec t ion  
7 . 5 ( b ) ( l )  of T i t l e  22, Code of Federal Regulations, 2 2  CFR 
7 . 5 ( b ) ( l ) ,  which reads a s  follows: 

A person who contends tha t  the 
Department's adminis trat ive holding 
of l o s s  of n a t i o n a l i t y  or 
expa t r i a t ion  under subpart c  of 
Par t  50 of t h i s  Chapter i s  contrary 
t o  law or f a c t  s h a l l  be e n t i t l e d  
t o  appeal such determination t o  
the  Board upon wr i t ten  request 
made within one year a f t e r  
approval of the  Department of the  
c e r t i f i c a t e  of l o s s  of na t iona l i ty  
or a  c e r t i f i c a t e  of expat r ia t ion .  

The regulat ions fu r the r  provide t h a t  an appeal f i l e d  
a f t e r  the prescribed time s h a l l  be denied unless the  Board 
determines f o r  good cause shown t h a t  the appeal could not have 
been f i l e d  within the  prescribed time. 22 CFR 7 , 5 ( a ) .  

The Department of S t a t e  on February 22 ,  1984 approved 
the  c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y  t h a t  the  Embassy i n  
Mexico City executed i n  a p p e l l a n t ' s  name. Under the  
regulat ions,  he had u n t i l  February 22, 1985 t o  appeal the  
Department's holding. He did not do so,  however, u n t i l  
December 3 ,  1988, nearly four years  a f t e r  the allowable time. 
Appel lant ' s  delay i n  seeking appe l l a t e  review of h i s  case may 
be excused only i f  he i s  able  t o  show a  l e g a l l y  s u f f i c i e n t  
reason for  not moving within the prescribed time. 

"Good cause" i s  a  term of general ly  accepted meaning. 
I t  i s  defined i n  Black's Law Dictionary,  5th ed. (1979) a s  "a 
subs tan t i a l  reason, one t h a t  a f fo rds  a  l ega l  excuse. Legally 
s u f f i c i e n t  ground or  reason." What c o n s t i t u t e s  good cause 
depends upon the  circumstances of the  p a r t i c u l a r  case.  In 
general ,  t a  e s t a b l i s h  good cause f o r  taking an ac t ion  
belatedL,y,qne m u s t  show t h a t  circumstances which were l a rge ly  
unforeseeable and beyond o n e ' s  cont ro l  intervened t o  prevent 
one fr- taking- the  required ac t ion .  

Appellant acknowledges t h a t  he duly received a  copy of 
t h e  approved c e r t i f i c a t e  of l o s s  of h i s  na t iona l i ty .  On the 
reverse of the c e r t i f i c a t e  was a  not ice  t h a t  an appeal might 
be taken t o  t h i s  Board within one year a f t e r  approval of the 
c e r t i f i c a t e .  " I  swear t h a t  I did not pay a t t e n t i o n  t o  the 
back p a r t  of the  c e r t i f i c a t e ,  " appel lan t  s t a t e d  i n  h i s  reply 
t o  the Department's b r i e f .  Continuing, he asser ted  t h a t :  

I d i d  not know I could appeal my c i t i -  
zenship and when I r ea l i zed  tha t  I 



could, the year had already gone by. 
~ o t  even my fa ther  had informed me 
t h a t  I could appeal my United S ta tes  
c i t i z e n s h i p  s ince he did not r e a l i z e  
i t  e i t h e r .  Because my fa ther  had an 
accident  i n  1985, approximately, h i s  
hea l th  was foremost on my mind and I 
forgot  t o  solve the  problem of my 
c i t i zensh ip .  Moreover, my family 
was having ser ious  f inancia l  problems 
so I  had t o  take care  of them for  
some time as  well a s  save some money 
for  the fu ture .  I n  June 1988, my 
parents  decided t o  go l i v e  i n  San 
Antonio, Texas, and asked me t o  go 
with them i n  February 1989 and t r y  t o  
solve my c i t i z e n s h i p  s i t u a t i o n .  So 
I s t a r t e d  t o  process my c i t i zensh ip  
i n  December 1988. 

The Board apprec ia tes  a p p e l l a n t ' s  f i l i a l  concern about 
h i s  f a t h e r ' s  well-being and h i s  obl iga t ion  t o  support h i s  
parents .  We do not understand, however, why he was unable a t  
l e a s t  t o  communicate with the  Board about h i s  case,  a s  the 
information about appeals on the  reverse of the  c e r t i f i c a t e  of 
l o s s  of n a t i o n a l i t y  suggested he do i f  he wanted more 
information about taking an appeal.  In t h a t  way, he might a t  
l e a s t  have t o l l e d  the l i m i t a t i o n .  

On the  submissions appel lan t  has made, i t  i s  obvious 
t h a t  he did not confront circumstances tha t  he had not 
foreseen or could not cont ro l  t h a t  barred h i s  taking a  timely 
appeal or giving no t i ce  t h a t  he wished t o  do so and would 
proceed when he was l e s s  preoccupied with family ob l iga t ions .  

Appellant was f u l l y  aware t h a t  he might seek review of 
the  Department's holding of l o s s  of h i s  United S t a t e s  
n a t i o n a l i t y  but consciously chose not t o  take an appeal unti  1 
a time s u i t a b l e  t o  himself.  He acted a t  h i s  p e r i l  i n  not 
moving at least aa soon a s  he r ea l i zed  tha t  he had the r i g h t  
o f  appeal. 

The holding of the  Supreme Court i n  Ackerman v. United 
S ta tes ,  340 U . S .  193, 198 (1950) t h a t  the p e t i t i o n e r  had not 
made a  timely motion t o  s e t  a s ide  an adverse judgment, i s  
apposi te  here:  

. . . Pe t i t ione r  made a  considered choice 
not t o  appeal,  . . . . H i s  choice was a  
r i s k ,  but ca lcula ted  and de l ibe ra te  
and such a s  follows a  f r ee  choice. 
Pe t i t ione r  cannot be rel ieved of such 
a  choice because hindsight  seems t o  



i nd ica te  t o  him t h a t  h i s  decision not 
t o  appeal was probably wrong,.. .. 
There must be an end t o  l i t i g a t i o n  some- 
day, and f r e e ,  ca lcula ted ,  de l ibe ra te  
choices a r e  not t o  be relieved from. 

In the case before the  Board, too,  the re  must be an end 
t o  l i t i g a t i o n .  

Since the appeal was not f i l e d  within one year a f t e r  
the Department approved the c e r t i f i c a t e  of l o s s  of a p p e l l a n t ' s  
na t iona l i ty  and s ince  he has f a i l e d  t o  show good cause why the 
Board should enlarge the prescribed time for  taking the 
appeal,  the Board has no d i s c r e t i o n  t o  allow the  appeal. I t  
i s  time-barred and m u s t  be, and hereby i s ,  denied for  lack of 
jur i sd ic t ion .  

I n  view of our d i spos i t ion  of the  case,  we f ind  i t  
unnecessary t o  make o ther  determinations.  

P 

Algn G.' James 

Edward G. Misey, Memb F 




