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DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

.. IN THE MATTER OF: W r  n 

W r t H  appeals from a determination 
of the Department of State, dated July 31, 1988, that he 
expatriated himself on June 22, 1951 under the provisions of 
section 401(a) of the Nationality Act of 1940 by obtaining 
naturalization in Canada upon his own application. 1/ A 
timely appeal was entered from the Department's determination. 

The single issue presented is whether appellant 
intended to relinquish his United States citizenship when he 
obtained naturalization in Canada. For the reasons given 
below, we conclude that the Department has not carried its 
burden of proving that appellant intended to relinquish his 
United States citizenship. Accordingly, we reverse the 
Department's holding of loss of his citizenship. 

Appellant, W r t , acquired the 
nationality of the United States by virtue of his birth at 

. As his parents were 
British subjects, he also derived British nationality at birth 
through them. Between 1916 and 1923, appellant lived with his 
parents in England and Canada. In 1923 the family returned to 
the United States. Appellant was educated in California and 
between 1933-1938 saw service in the Cali fornia National 
Guard. In May 1940 he went to Canada where he enlisted in the 
Canadian Army. During the Second World War, he served in the 
Canadian Army in Europe. He married a Canadian citizen in 
England in 1945. They have six children, all born in Canada, 
four prior to his naturalization, two thereafter. From 1954 
to 1955, appellant served in the Canadian military contingent 
in Korea. 

1/ Section 401(a) of the Nationality Act of 1940, 54 Stat. - 
1168, read in pertinent part as follows: 

Sec. 401. A person who is a national of 
the United States, whether by birth or 
naturalization shall lose his nationality 
by : 

( a )  Obtaining naturalization in 
a foreign state, either upon his 
own application or.. . . 



I n  1951 a p p e l l a n t ,  who was t h e n  a  c a p t a i n  i n  t h e  
- Canadian Army, a p p l i e d  t o  be  n a t u r a l i z e d  a s  a  Canadian 

c i t i z e n .  I t  a p p e a r s  t h a t  o f f i c e r s  i n  t h e  Canadian armed 
f o r c e s  who were n o t  Canadian c i t i z e n s  were r e q u i r e d  t o  a c q u i r e  
Canadian c i t i z e n s h i p  i n  o r d e r  t o  r e t a i n  t h e i r  commissions.  
A p p e l l a n t  was g r a n t e d  a  c e r t i f i c a t e  o f  Canadian c i t i z e n s h i p  on 
J u n e  22, 1951 a t  which t i m e  h e  s u b s c r i b e d  t o  t h e  f o l l o w i n g  
o a t h  o f  a l l e g i a n c e .  

I, . . . , swear t h a t  I w i l l  be f a i t h f u l  and 
b e a r  t r u e  a l l e g i a n c e  t o  H i s  Majes ty  King 
George t h e  S i x t h ,  h i s  Heirs and S u c c e s s o r s  
a c c o r d i n g  t o  law,  and t h a t  I w i l l  f a i t h f u l l y  
o b s e r v e  t h e  laws  o f  Canada and f u l f i l  my 
d u t i e s  a s  a  Canadian c i t i z e n .  So h e l p  me 
God. 2/ - 

A p p e l l a n t  s e r v e d  i n  t h e  Canadian f o r c e s  u n t i l  h e  
r e t i r e d  i n  1965. From 1965 t o  1981 h e  h e l d  v a r i o u s  
a d m i n i s t r a t i v e  p o s i t i o n s  a t  t h e  U n i v e r s i t y  of  B r i t i s h  Columbia.  

T h i r t y - s i x  y e a r s  a f t e r  t h e  e v e n t ,  a p p e l l a n t ' s  
n a t u r a l i z a t i o n  i n  Canada came t o  the a t t e n t i o n  of  t h e  Uni ted  
S t a t e s  Consu la t e  Genera l  i n  Vancouver when i n  t h e  summer of  
1987 one of  a p p e l l a n t ' s  s o n s ,  bo rn  i n  Canada t h r e e  months 
a f t e r  a p p e l l a n t ' s  n a t u r a l i z a t i o n ,  a p p l i e d  f o r  r e g i s t r a t i o n  a s  
a  Un i t ed  S t a t e s  c i t i z e n  and i s s u a n c e  of  a  p a s s p o r t .  A f t e r  
r ev i ewing  t h e  younger  H a r r i n g t o n ' s  c a s e ,  a  c o n s u l a r  o f f i c e r  
a d v i s e d  h i m  t h a t  no a c t i o n  c o u l d  be t a k e n  on h i s  a p p l i c a t i o n  
u n t i l  a  d e t e r m i n a t i o n  had been  made of  h i s  f a t h e r ' s  
c i t i z e n s h i p  s t a t u s .  Accord ing ly ,  p r o c e e d i n g s  i n  a p p e l l a n t ' s  
c a s e  were i n s t i t u t e d  a t  the C o n s u l a t e  Gene ra l .  I n  November 
1987 t h e  C o n s u l a t e  Gene ra l ,  which had o b t a i n e d  c o n f i r m a t i o n  of  
a p p e l l a n t ' s  n a t u r a l i z a t i o n  from t h e  Canadian a u t h o r i t i e s ,  
informed a p p e l l a n t  t h a t  h e  might  have  e x p a t r i a t e d  h i m s e l f .  A s  
r e q u e s t e d ,  h e  completed a  form t i t l e d  " I n f o r m a t i o n  f o r  
Determining  U.S. C i t i z e n s h i p ,  " and a  p e r s o n a l  d a t a  form. On 
F e b r u a r y  2 ,  1988, i n  compl iance  w i t h  t h e  s t a t u t e ,  a  c o n s u l a r  

2/ S i n c e  t h e  Canadian a u t h o r i t i e s  c o n s i d e r e d  t h a t  a p p e l l a n t  - 
d e r i v e d  B r i t i s h  s u b j e c t  s t a t u s  from h i s  p a r e n t s ,  h e  d i d  n o t  
have  to  make t h e  d e c l a r a t i o n  t h e n  r e q u i r e d  o f  most a p p l i c a n t s  
f o r  n a t u r a l i z a t i o n  r enounc ing  a l l  a l l e g i a n c e  and f i d e l i t y  t o  
any  o t h e r  s o v e r e i g n  or s t a t e .  



officer executed a certificate of loss of nationality in 
appellant's name. 3/  The officer certified that appellant 

- - acquired the nationality of the United States by virtue of his 
birth therein; that he obtained naturalization in Canada upon 
his own application on June 22, 1951; and that he thereby 
expatriated himself under the provisions of section 401(a) of 
the Nationality Act of 1940. After appellant had furnished 
additional information about himself at the request of the 
Department, the Department on July 31, 1988 approved the 
certificate of loss of nationality, an action that constitutes 
a determination of loss of nationality from which an appeal 
may be taken to the Board of Appellate Review, in accordance 
with the provisions of 22 CFR 7.5(a) and (b). 

An appeal was entered through counsel on February 2, 
1989. 

Section 401(a) of the Nationality Act of 1940 provided 
that a national of the United States would lose his 
nationality by obtaining naturalization in a foreign state. 
Appellant duly obtained naturalization in Canada upon his own 
application in 1951. Accordingly he brought himself within 
the purview of the then-applicable expatriation statute. 

3/  Section 358 of the Immigration and Nationality Act, 8 - 
U.S.C. 1501, reads as follows: 

Sec. 358. Whenever a diplomatic or consular 
officer of the United States has reason to 
believe that a person while in a foreign state 
has lost his United States nationality under any 
provision of chapter 3 of this title, or under 
any provision of chapter IV of the Nationality 
Act of 1940, as amended, he shall certify the 
facts upon which such belief is based to the 
Department of State, in writing, under regula- 
tions prescribed by the Secretary of State. If 
the report of the diplomatic or consular officer 
is approved by the Secretary.of State, a copy of 
the certificate shall be forwarded to the 
Attorney General, for his information, and the 
diplomatic or consular office in which the report 

. was made shall be directed to forward a copy of 
the certificate to the person to whom it relates. 



The courts have long held, and since 1986 the statute 
has expressly provided, that nationality shall not be lost as - a result of a statutory expatriative act unless the citizen 
performed the act voluntarily with the intention of 
relinquishing United States nationality. - 4/ 

In law, it is presumed that one who performs a 
statutory expatriative act does so voluntarily, but the 
presumption may be rebutted by a showing upon a preponderance 
of the evidence that the act was not voluntary. 5/ Appellant 
has not alleged that he was forced against his wiil to obtain 
naturalization in Canada. The presumption that he acted 
voluntarily therefore stands unrebutted. And so the 
dispositive issue in this case is whether he obtained 
naturalization in Canada with the intention of relinquishing 
his United States nationality. 

Intent to relinquish citizenship is an issue that the 
government bears the burden to prove. Vance v. Terrazas, 444 
U.S. 252, 262 (1980). Intent may be proved by a person's words 
or found as a fair inference from proven conduct. Id. at 
260. The standard of proof is a preponderance of the 
evidence. Id. at 267. Proof by a preponderance means that 
the government must show that it was more probable than not 
that appellant intended to forfeit his United States 
nationality when he acquired Canadian citizenship. g/  The 

4/ Section 349(a)(1) of the Immigration and Nationality Act - 
of 1952, 8 U.S.C. 1481(a) (1). Afroyim v. Rusk, 387 U.S. 253 
(1967) and Vance v. Terrazas, 444 U.S. 252 (1980). 

5/ Section 349(b) of the Immigration and Nationality Act, 8 - 
U.S.C. 1481(b), provides that: 

(b) Whenever the loss of United States nationality is 
put in issue in any action or proceeding commenced on or after 
the enactment of this subsection under, or by virtue of, the 
provisions of this or any other Act, the burden shall be upon 
the person or party claiming that such loss occurred, to 
establish such claim by a preponderance of the evidence. Any 
person who commits or performs, or who has committed or 
performed, any act of expatriation under the provisions of 
this or any other Act shall be presumed to have done so 
voluntarily, but such presumption may be rebutted upon a 
showing, by a preponderance of the evidence, that the act or 
acts committed or performed were not done voluntarily. 

6 /  - "The most acceptable meaning to be given to 
the expression, proof by a preponderance, 
seems to be proof which leads the jury to 



i n t e n t  t h e  government must p rove  i s  t h e  p a r t y ' s  i n t e n t  a t  t h e  
t i m e  t h e  e x p a t r i a t i v e  a c t  was performed.  T e r r a z a s  v. H a i s ,  

*. 
653 F.2d 285, 288 ( 7 t h  C i r .  1 9 8 1 ) .  

The contemporary  e v i d e n c e  of  a p p e l l a n t ' s  s t a t e  o f  mind 
i n  1951 i s  meager.  I t  c o n s i s t s  s o l e l y  of t h e  f a c t  t h a t  h e  
made an o a t h  o f  a l l e g i a n c e  t o  King George t h e  S i x t h  and was 
g r a n t e d  a  c e r t i f i c a t e  o f  Canadian c i t i z e n s h i p .  O b t a i n i n g  
n a t u r a l i z a t i o n  i n  a  f o r e i g n  s t a t e ,  l i k e  t h e  o t h e r  enumerated 
s t a t u t o r y  e x p a t r i a t i n g  a c t s ,  may be p e r s u a s i v e  e v i d e n c e  o f  a n  
i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p ,  b u t  i t  i s  no more t h a n  t h a t ;  
i t  i s  n o t  c o n c l u s i v e  on t h e  i s s u e  of  i n t e n t .  Vance v .  
T e r r a z a s ,  s u p r a ,  a t  261, c i t i n g  Nishikawa v.  D u l l e s ,  356 U.S. 
129 ,  1 3 9  (1958)  ( B l a c k ,  J. c o n c u r r i n g . )  The d i r e c t  e v i d e n c e  
i n  t h i s  c a s e  t h u s  i s  p l a i n l y  i n s u f f i c i e n t  t o  s u p p o r t  a  f i n d i n g  
t h a t  a p p e l l a n t  i n t e n d e d  t o  r e l i n q u i s h  h i s  Uni ted  S t a t e s  
c i t i z e n s h i p  when h e  became a  Canadian c i t i z e n .  

A s  i s  cus tomary  i n  such  c a s e s ,  w e  must t h e r e f o r e  
examine t h e  c i r c u m s t a n t i a l  e v i d e n c e  t o  d e t e r m i n e  whe the r ,  
added t o  the contemporary  e v i d e n c e ,  i t  may e s t a b l i s h  t h e  
r e q u i s i t e  i n t e n t .  T e r r a z a s  v .  %, s u p r a  a t  288. The 
c i r c u m s t a n t i a l  e v i d e n c e  w e  must e v a l u a t e  i s  a p p e l l a n t ' s  p roven  
conduc t  b e f o r e  and a f t e r  he o b t a i n e d  n a t u r a l i z a t i o n  i n  Canada. 

The Department a s s e r t s  t h a t  a l t h o u g h  o b t a i n i n g  
n a t u r a l i z a t i o n  i n  a  f o r e i g n  s t a t e  and making a  
non- renunc ia to ry  o a t h  o f  a l l e g i a n c e  a l o n e  a r e  i n s u f f i c i e n t  t o  
p r o v e  i n t e n t  t o  r e l i n q u i s h  Un i t ed  S t a t e s  n a t i o n a l i t y ,  " t h e  
t a k i n g  of t h e  o a t h  -- m o t i v a t e d  by  and coup led  w i t h  M r .  
H a r r i n g t o n ' s  d e c i s i o n  t o  make a  c a r e e r  of  and become a  
commissioned o f f i c e r  i n  t h e  Canadian Army -- m a n i f e s t s ,  i n  t h e  
Depa r tmen t ' s  view, a  t r a n s f e r  o f  a l l e g i a n c e  from the Uni ted  
S t a t e s  t o  Canada." 

61 ( c o n t ' d . )  - 
f i n d  t h a t  t h e  e x i s t e n c e  o f  t h e  c o n t e s t e d  
f a c t  i s  more p r o b a b l e  t h a n  i t s  non- 
e x i  s t e n c e .  1 2 1  Thus t h e  p reponde rance  
of  e v i d e n c e  becomes t h e  t r i e r ' s  b e l i e f  i n  
t h e  p reponde rance  o f  p r o b a b i l i t y . "  
McCormick on Evidence ( 3 r d  e d . ) ,  S e c t i o n  339. 

1 2 1  [ f o o t n o t e  o m i t t e d ]  - 



Appe l l an t  made t h e  Canadian Army h i s  c a r e e r  f o r  
t w e n t y - f i v e  y e a r s ,  t h e  Depa r tmen t ' s  b r i e f  c o n t i n u e s ,  f o u r t e e n  

- - of  which were s e r v e d  i n  a  c a p a c i t y  r e q u i r i n g  und iv ided  l o y a l t y  
t o  Canada. The Department p o i n t e d  o u t  t h a t  commissioned 
o f f i c e r s  i n  Canada who were n o t  Canadian c i t i z e n s  o r  B r i t i s h  
s u b j e c t s  were r e q u i r e d  to  swear an o a t h  renouncing  p r e v i o u s  
n a t i o n a l i t y ,  add ing  t h a t :  

... But f o r  t h e  happens t ance  t h a t  Wal te r  
 was c o n s i d e r e d  a  B r i t i s h  sub-  

j e c t ,  h e  would have  been r e q u i r e d  t o  
t a k e  a n  o a t h .  I n  t h e  Depa r tmen t ' s  v iew,  
t h i s  i n d i c a t e s  t h a t  und iv ided  l o y a l t y  
was c o n s i d e r e d  a  r equ i r emen t  f o r  a  
commi s s i o n e d  o f f i c e r ,  whether  assumed, 
a s  i n  M r .   c a s e ,  because  
of B r i t i s h  n a t i o n a l i t y  or conf i rmed 
by a  r e n u n c i a t o r y  o a t h  f o r  i n d i v i d u a l s  
who were n o t  B r i t i s h  s u b j e c t s .  

The Department c i t e s  a s  a d d i t i o n a l  i n d i c i a  o f  
a p p e l l a n t ' s  i n t e n t  t o  r e l i n q u i s h  Uni ted  S t a t e s  n a t i o n a l i t y  t h e  
f a c t  t h a t  he l i v e d  i n  Canada f o r  t h i r t y - s i x  y e a r s  d u r i n g  which 
t i m e ,  a s i d e  from v i s i t i n g  f a m i l y  i n  t h e  Uni ted  S t a t e s ,  h e  
" e x h i b i t e d  no t i e s "  t o  t h e  Uni ted  S t a t e s .  H i s  conduc t  i n  t h e  
Depa r tmen t ' s  o p i n i o n ,  "was f u l l y  c o n s i s t e n t  w i t h  and i s  
s u s c e p t i b l e  t o  no other c o n c l u s i o n  t h a n  t h a t  h e  d e c i d e d  t o  
t r a n s f e r  h i s  a l l e g i a n c e  t o  Canada." F i n a l l y ,  s i n c e  a p p e l l a n t  
d i d  n o t  t r y  t o  e s t a b l i s h  h i s  American c i t i z e n s h i p  f o r  h i s  own 
pu rposes  b u t  r a t h e r  mere ly  t o  a i d  h i s  son  i n  e s t a b l i s h i n g  a  
d e r i v a t i v e  c l a im  t o  Uni ted  S t a t e s  c i t i z e n s h i p ,  t h e  Department 
b e l i e v e s  t h a t  a p p e l l a n t ' s  "coming forward  h a s  n o t  been  
mot iva t ed  by  an  e x p r e s s i o n  of  c o n t i n u e d  a l l e g i a n c e  t o  t h e  
Uni ted  S t a t e s .  

I n  o u r  judgment, t h e  o n l y  t w o  f a c t o r s  of  t h o s e  t h e  
Department c i t e s  t h a t  go  t o  t h e  merits o f  t h e  D e p a r t m e n t ' s  
c a s e  t h a t  a p p e l l a n t  i n t e n d e d  t o  r e l i n q u i s h  h i s  Uni ted  S t a t e s  
n a t i o n a l i  t y  i n  1951 when he o b t a i n e d  Canadian c i  t i z e n s h i p  
a r e :  (1) h i s  l i v i n g  l o n g  y e a r s  i n  Canada, t h i r t y - s e v e n  a f t e r  
n a t u r a l i z a t i o n :  and ( 2 )  h i s  s e r v i c e  i n  t h e  Canadian Army, 
f o u r t e e n  a f t e r  n a t u r a l i z a t i o n .  W e  r e g a r d  t h e  o t h e r  f a c t o r s  
c i t e d  by t h e  Department i n  s u p p o r t  of  i t s  p o s i t i o n  a s  
immate r i a l  t o  t h e  i s s u e  o f  a p p e l l a n t ' s  p r o b a b l e  i n t e n t  i n  1951. 

The o n l y  e v i d e n c e  o f  a p p e l l a n t ' s  i n t e n t  i n  1951 i s  t h e  
f a c t  t h a t  h e  o b t a i n e d  n a t u r a l i z a t i o n  i n  a  f o r e i g n  s t a t e  and 
made an  o a t h  of a l l e g i a n c e  t o  a  f o r e i g n  s o v e r e i g n ;  a s  n o t e d  
above,  h e  was n o t  r e q u i r e d  t o ,  nor  d i d  h e ,  d e c l a r e  t h a t  h e  
renounced Uni ted  S t a t e s  n a t i o n a l i t y ,  a  f a c t  of  which i t  i s  
f a i r  t o  assume h e  a p p r e c i a t e d  t h e  s i g n i f i c a n c e ,  a s  h e  now 
c l a i m s  was t h e  c a s e .  " I  c o n s i d e r e d  myself  t o  be a  d u a l  
n a t i o n a l ,  n o t  hav ing  t a k e n  t h e  o a t h  of  r e n u n c i a t i o n  when I 



n a t u r a l i z e d  i n  Canada ,"  a p p e l l a n t  a s s e r t e d  i n  a  q u e s t i o n n a i r e  
h e  completed i n  December 1987.  Obvious ly ,  a p p e l l a n t  p e r  formed 
a n  e x p a t r i a t i v e  a c t  i n  1951,  a s  h e  would have  l e a r n e d  had h e  

- -  c o n s u l t e d  competent  a u t h o r i t y  b e f o r e  a c t i n g .  However, i t  i s  
n o t  d i f f i c u l t  t o  c r e d i t  h i s  c o n t e n t i o n  t h a t  h e  d i d  n o t  
p e r c e i v e  t h a t  he p l a c e d  h i s  Uni ted  S t a t e s  c i t i z e n s h i p  a t  r i s k  
by o b t a i n i n g  Canadian c i t i z e n s h i p .  To c a r r y  t h e  l a t t e r  
t hough t  a  s t e p  f u r t h e r ,  one might  from t h e  a v a i l a b l e  
contemporary e v i d e n c e  e n t e r t a i n  r e a s o n a b l e  doubt  whether  
a p p e l l a n t  formed an  i n t e n t  i n  1951 t o  r e l i n q u i s h  h i s  Un i t ed  
S t a t e s  c i t i z e n s h i p .  

But ,  i t  i s  p e r t i n e n t  t o  a s k ,  i s  i t  c r e d i b l e  t h a t  one 
who d i d  n o t  i n t e n d  t o  r e l i n q u i s h  Uni ted  S t a t e s  c i t i z e n s h i p  
would conduc t  h i m s e l f  a f t e r  o b t a i n i n g  n a t u r a l i z a t i o n  a s  
a p p e l l a n t  d i d ?  Is a p p e l l a n t ' s  conduc t  a s  r e a s o n a b l y  e x p l a i n e d  
on grounds  o t h e r  t h a n  i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p  a s  i t  
i s  on grounds  t h a t  h e  had formed such  an  i n t e n t ?  I f  h i s  
a c t i o n s  a r e  a s  p l a u s i b l y  e x p l a i n a b l e  on grounds  o t h e r  t h a n  an  
i n t e n t  t o  t r a n s f e r  h i s  a l l e g i a n c e  t o  Canada, a  s u b s t a n t i a l  
q u e s t i o n  would a r i s e  whether  a p p e l l a n t  i n t e n d e d  i n  1951 t o  
r e l i n q u i s h  Uni ted  S t a t e s  c i t i z e n s h i p .  

L ike  thousands  of  young American c i t i z e n s ,  a p p e l l a n t  
e n l i s t e d  i n  t h e  armed f o r c e s  of Canada b e f o r e  the Uni ted  
S t a t e s  e n t e r e d  World War 11. A t  w a r ' s  end ,  a p p e l l a n t  m a r r i e d  
a  Canadian c i t i z e n  and d e c i d e d  t o  make h i s  l i f e  i n  Canada and 
h i s  c a r e e r  i n  t h e  Canadian Army. C o m e s  1951. Commissioned 
o f f i c e r s  i n  t h e  Canadian Army who a r e  n o t  Canadian c i t i z e n s  
a r e  r e q u i r e d  t o  become c i t i z e n s  i n  o r d e r  t o  r e t a i n  t h e i r  
commissions,  A p p e l l a n t ,  t h e n  36 y e a r s  o l d  and a  c a p t a i n  i n  
t h e  Canadian Army, had l i v e d  i n  Canada and s e r v e d  i n  i t s  
f o r c e s  f o r  e l e v e n  y e a r s .  Note t h a t  b y  1951 a p p e l l a n t  had 
a l r e a d y  made a  number o f  v i t a l  . d e c i s i o n s  abou t  h i s  s t y l e  of  
l i f e ,  which p r i o r  t o  h i s  n a t u r a l i z a t i o n ,  a t  l e a s t ,  had no  
p e r c e p t i b l e  r e l a t i o n s h i p  t o  t h e  i s s u e  o f  whether  h e  i n t e n d e d  
t o  r e l i n q u i s h  o r  r e t a i n  Uni ted  S t a t e s  c i t i z e n s h i p .  A c i t i z e n  
may l i v e  ab road  i n d e f i n i t e l y  w i t h o u t  s u f f e r i n g  l o s s  of  
c i t i z e n s h i p ,  f o r  d o i n g  so i n  no way e v i d e n c e s  r e n u n c i a t i o n  o f  
n a t i o n a l i t y  and a l l e g i a n c e .  S c h n e i d e r  v .  - Rusk, 377 U.S. 163 ,  
168,  1 6 9  (1964) .  And s e r v i n g  i n  t h e  army o f  a  s t a t e  a l l i e d  t o  
the Uni ted  S t a t e s  i s  n o t  demons t r ab ly  an  a c t  i n i m i c a l  t o  
Uni ted  S t a t e s  i n t e r e s t s .  

From t h e  r e c o r d  i t  seems c l e a r  t h a t  a p p e l l a n t  would n o t  
have  o b t a i n e d  n a t u r a l i z a t i o n  had Canadian law n o t  r e q u i r e d  him 
t o  d o  so t o  h o l d  h i s  commission.  H i s  mo t ive  i n  o b t a i n i n g  
n a t u r a l i z a t i o n  t h u s  assumes r e l e v a n c e  t o  t h e  i s s u e  of h i s  
i n t e n t  i n  o b t a i n i n g  n a t u r a l i z a t i o n .  W e  r e c o g n i z e ,  of c o u r s e ,  
t h a t  "a p e r s o n ' s  f r e e  c h o i c e  t o  renounce  Uni ted  S t a t e s  
c i t i z e n s h i p  i s  e f f e c t i v e  whatever  t h e  m o t i v a t i o n . "  R icha rds  
v .  S e c r e t a r y  of S t a t e ,  752 F. 2d 1413,  1421 ( 9 t h  ~ i r . 1  But i n  
t h e  c a s e  b e f o r e  t h e  Board,  a p p e l l a n t  made no d e c l a r a t i o n  



renouncing h i s  United Sta tes  c i t i zensh ip .  Thus, h i s  
a l lega t ion  t h a t  he obtained na tu ra l i za t ion  so le ly  t o  be able 

-. t o  continue h i s  career and not t o  sever h i s  a l legiance t o  the 
United Sta tes  i s  e n t i t l e d  t o  f a i r  ev ident ia l  weight, not being 
contradicted by any evidence of record. 

Appellant 's  s i t u a t i o n  pos t -na tura l iza t ion  d i f f e r e d  i n  
only one respect from h i s  s i t u a t i o n  before tha t  event - he was 
a  Canadian c i t i z e n .  However, he made no evident choice t o  
renounce h i s  U.S. c i t i zensh ip ,  a  choice t o  which, under the 
ru le  i n  Richards, supra a t  1421, 1422, we would have t o  give 
e f f e c t .  

We acknowledge t h a t  i f  a  United S ta tes  c i t i z e n  l i v e s  
long years i n  a  foreign s t a t e ,  even though tha t  s t a t e  be a  
c lose and sturdy a l l y ,  having obtained na tu ra l i za t ion  there  
and served i n  i t s  army, i t  might be reasonable t o  i n f e r  tha t  
such a  person intended t o  t r ans fe r  h i s  a l legiance t o  the 
foreign s t a t e .  That sa id ,  we submit tha t  the foregoing 
inference i s  not necessar i ly  the f a i r e s t  and most reasonable 
one t o  draw from the conduct of appel lant  i n  t h i s  case. 
Absent d i r e c t ,  contemporary evidence t h a t  he intended in  1951 
t o  re l inquish  United S ta tes  c i t i zensh ip ,  i t  would be no l e s s  
f a i r  and reasonable t o  e n t e r t a i n  doubts whether appel lant  
intended t o  change h i s  l o y a l t i e s .  I t  might be argued, r a t h e r ,  
(and so t o  argue assuredly does not f l y  i n  the face of the 
evidence of record) t h a t  appel lant  lacked any pa r t i cu la r  w i l l  
and purpose except t o  seek t o  be able  t o  continue the  pa t t e rn  
of l i f e  tha t  he had shaped many years  before he contemplated 
performing the expa t r i a t ive  a c t .  

The f a c t s  i n  the case being suscept ib le  of two 
contradictory inferences,  we do not bel ieve t h a t  the 
Department has proved by a  preponderance of the evidence tha t  
appel lant  probably intended t o  re l inquish  h i s  United S ta tes  
na t iona l i ty  when he acquired t h a t  of Canada. 

Upon considerat ion of the  foregoing, w e  hereby reverse 
the determination of the Department of S t a t e  tha t  appel lant  
expat r ia ted  himself. 

II/* G. / i  
Warren E. ~ e w i t t ,  Member 




