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DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

. IN THE MATTER OF: C s W m s 

This is an appeal from an administrative determination 
of the Department of State, dated July 8, 1987 that appellant, 
C s W d D s, expatriated himself on October 27, 1970 
under the provisions of section 349(a)(1) of the Immigration 
and Nationality Act by obtaining naturalization in Canada upon 
his own application. - 1/ 

The dispositive issue presented is whether the State 
Department has carried its statutory burden of proving that 
appellant intended to relinquish United States nationality 
when he obtained naturalization in Canada. For the reasons 
given below, it is our conclusion that the Department has met 
its burden of proof. Accordingly, we affirm the Department's 
holding of loss of his citizenship. 

Appellant, s W m s, acquired United 
States nationality by birth at  

 He graduated from college in 1956 and thereafter 
served in the United States Army for two years, being 
honorably discharged in 1958. He lived in the United States 
until 1964 when his employer transferred him to its 
international head office in Canada. According to a statement 
appellant made on November 28, 1988, his employer and a second 
company for which he worked advised him to obtain a Canadian 

1/ Section 349(a)(1) of the Immigration and Nationality Act, - 
8 U.S.C. 1481(a)(l), provides that: 

Sec. 349. (a) A person who is a national of the 
United States whether by birth or naturalization, 
shall lose his nationality by voluntarily per- 
forming any of the following acts with the 
intention of relinquishing United States nation- 
ality -- 

(1) obtaining naturalization in a 
foreign state upon his own appli- 
cation, or upon an application filed 
by a duly authorized agent, after 
having obtained the age of eighteen 
years; ... 



passport, "[slince I was working in Canada and travelling 
extensively throughout the world." (Appellant was issued a 
United States passport in 1964, a few months before he entered 
Canada. He did not renew it when it expired.) Appellant 
began proceedings for naturalization as a Canadian citizen, 
and on October 27, 1970 was granted a certificate of Canadian 
citizenship, pursuant to section 10(1) of the Canadian 
Citizenship Act. (Appellant's wife, A  S m D s, whose 
appeal we also decide today, also obtained Canadian 
citizenship on October 27, 1970.) 

There is no copy in the record of the oath of 
allegiance appellant made upon being granted Canadian 
citizenship, but the Board takes note that persons naturalized 
in 1970 pursuant to section 10(1) of the Canadian Citizenship 
Act were required to subscribe to the following declaration 
and oath of allegiance: 

I hereby renounce all allegiance and 
fidelity to any foreign sovereign or 
state of whom or which I may at this 
time be a subject or citizen. 

I swear that I will be faithful and 
bear true allegiance to Her Majesty Queen 
Elizabeth the Second, her Heirs and Succes- 
sors, according to law, and that I will 
faithfully observe the laws of Canada and 
fulfil my duties as a Canadian citizen, 
so help me God. 

Appellant does not contend that ne did not subscribe to 
the above declaration and oath of allegiance 

Sometime after his naturalization appellant was 
employed by the Canadian subsidiary of another United States 
corporation and worked in both Canada and the United States. 
In 1987 he ended his service with that company, and in 
preparation to return to the United States or work abroad, 
inquired of the United States Embassy at Ottawa about renewing 
his passport. At that time his naturalization in Canada came 
to the attention of United States authorities. He was 
interviewed by a consular officer, completed a form titled 
"Information for Determining U.S. Citizenship," and an 
application for a passport. On June 10, 1987 a consular 
officer executed a certificate of loss of nationality in 



appellant's name, as required by law. 2 /  The certificate set 
forth that appellant acquired United states nationality by 

- -  birth at Richmond, Virginia and that he obtained 
naturalization in Canada upon his own application, thereby 
expatriating himself under the provisions of section 349(a)(1) 
of the Immigration and Nationality Act. The Department of 
State approved the certificate on July 8, 1987, approval 
constituting an administrative determination of loss of 
nationality which may be appealed to the Board of Appellate 
Review. 

The United States Embassy at Ottawa by registered 
letter, dated August 6, 1987, forwarded to appellant a copy of 
the certificate of loss of nationality that was approved in 
his name. The letter was signed for by someone at appellant's 
last known Canadian address on August 19, 1987. It appears 
that sometime before the letter reached appellant's address he 
and his wife had left Canada and gone to Lesotho where he had 
obtained a work contract. 

On November 28, 1988 appellant addressed a letter to 
the Board from Maseru stating that he wished to appeal the 
Department's holding of loss of his United States nationality. 

2/  Section 358 of the Immigration and Nationality Act, 8 - 
u.S.C. 1501, reads as follows: 

Sec. 358. Whenever a diplomatic or consular 
officer of the United States has reason to 
believe that a person while in a foreign state 
has lost his United States nationality under 
any provision of chapter 3 of this title, or 
under any provision of chapter IV of the 
Nationality Act of 1940, as amended, he shall 
certify the facts upon which such belief is 
based to the Department of State, in writing, 
under regulations prescribed by the Secretary 
of State. If the report of the diplomatic or 
consular officer is approved by the Secretary 
of State, a copy of the certificate shall be 
forwarded to the Attorney General, for his 
information, and the diplomatic or consular 
office in which the report was made shall be 
directed to forward a copy of the certificate 
to the person to whom it relates. 



A s  an i n i t i a l  m a t t e r ,  t h e  Board m u s t  de termine  whether 
- -  i t  may e x e r c i s e  j u r i s d i c t i o n  over  t h i s  a p p e a l .  S i n c e  t ime ly  

f i l i n g  being mandatory and j u r i s d i c t i o n a l  t h e  Board ' s  
j u r i s d i c t i o n  depends upon whether t h e  a p p e a l  was f i l e d  w i t h i n  
t h e  l i m i t a t i o n  on appea l  p r e s c r i b e d  by t h e  a p p l i c a b l e  f e d e r a l  
r e g u l a t i o n s .  United S t a t e s  v.  Robinson, 361 U.S. 2 2 0  ( 1 9 6 1 ) .  
The l i m i t a t i o n  on appea l  t o  t h e  Board i s  s e t  f o r t h  i n  s e c t i o n  
7 . 5 ( b ) ( l )  of T i t l e  2 2 ,  Code of Fede ra l  R e g u l a t i o n s ,  2 2  CFR 
7 . 5 ( b ) ( l ) ,  which reads  a s  f o l l o w s :  

A person  who contends  t h a t  t h e  Depar tment ' s  
a d m i n i s t r a t i v e  hold ing  of l o s s  of n a t i o n -  
a l i t y  o r  e x p a t r i a t i o n  under Subpar t  C of 
P a r t  50 of t h i s  c h a p t e r  i s  c o n t r a r y  t o  law 
o r  f a c t  s h a l l  be e n t i t l e d  t o  appea l  such 
d e t e r m i n a t i o n  t o  t h e  Board upon w r i t t e n  
r eques t  made w i t h i n  one y e a r  a f t e r  
approva l  of t h e  Department of t h e  
c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y  
o r  a  c e r t i f i c a t e  of e x p a t r i a t i o n .  

The r e g u l a t i o n s  f u r t h e r  p r o v i d e  t h a t  an appea l  f i l e d  
a f t e r  t h e  p r e s c r i b e d  t ime  s h a l l  be den ied  u n l e s s  t h e  Board 
de te rmines  f o r  good c a u s e  shown t h a t  t h e  a p p e a l  could  not  have 
been f i l e d  w i t h i n  t h e  p r e s c r i b e d  t ime.  2 2  CFR 7 . 5 ( a ) .  

A f t e r  approving  t h e  c e r t i f i c a t e ,  t h e  Department s e n t  a  
copy t o  t h e  Embassy t o  forward t o  a p p e l l a n t .  On  t h e  r e v e r s e  
of t h e  c e r t i f i c a t e  was in fo rma t ion  abou t  making an a p p e a l ,  
i n c l u d i n g  t h e  t ime  l i m i t  on a p p e a l .  The Embassy forwarded t h e  
c e r t i f i c a t e  t o  a p p e l l a n t  under cove r  of a  l e t t e r ,  d a t e d  August 
6 ,  1987, w h i c h  i t  s e n t  t o  t h e  a d d r e s s  where he l i v e d  when h i s  
c a s e  was p rocessed .  The Embassy's l e t t e r  informed a p p e l l a n t  
t h a t  t h e r e  was enc losed  a  c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y  
which had been approved by t h e  Department.  The l e t t e r  f u r t h e r  
informed a p p e l l a n t  t h a t  he might a p p e a l  t h e  Depar tment ' s  
d e c i s i o n  t o  t h i s  Board. However, i n s t e a d  of c i t i n g  t h e  
p r e s e n t  f e d e r a l  r e g u l a t i o n s ,  2 2  CFR P a r t  7 (19871, t h e  l e t t e r  
s e t  f o r t h  i n  d e t a i l  t h e  appea l  p rocedures  t h a t  were superseded  
e i g h t  y e a r s  e a r l i e r .  A f t e r  e x p l a i n i n g  how t o  d r a f t  an  a p p e a l ,  
t h e  Embassy's l e t t e r  concluded a s  f o l l o w s :  

No formal  a p p l i c a t i o n  f o r  r e c o n s i d e r -  
a t i o n  need be made, but  t h e  a p p e a l  t o  
t h e  Board of A p p e l l a t e  Review m u s t  be 
made i n  w r i t i n g  w i t h i n  a  r e a s o n a b l e  
t ime  a f t e r  r e c e i v i n g  n o t i c e  of t h e  
Depar tment ' s  a d m i n i s t r a t i v e  ho ld ing  of 
loss [Emphasis supp l ied .  ] 



The f e d e r a l  r e g u l a t i o n s  which were i n  f o r c e  p r i o r  t o  
November 1979, 2 2  CFR 50.60 (1967-1979) p r e s c r i b e d  t h a t :  

A person  who con tends  t h a t  t h e  Depart-  
m e n t ' s  a d m i n i s t r a t i v e  hold ing  of l o s s  of 
n a t i o n a l i t y  o r  e x p a t r i a t i o n  i n  h i s  c a s e  
i s  c o n t r a r y  t o  law o r  f a c t  s h a l l  be 
e n t i t l e d ,  upon w r i t t e n  r eques t  made 
w i t h i n  a  r e a s o n a b l e  t ime  a f t e r  r e c e i p t  
of n o t i c e  of such h o l d i n g ,  t o  a p p e a l  t o  
t h e  Board of A p p e l l a t e  Review 

Appel lan t  gave t h e  fo l lowing  reason f o r  not  a p p e a l i n g  
sooner  when he wrote  t o  t h e  Board on November 28, 1988, t o  
e n t e r  t h e  a p p e a l :  

. . .  Some months ago ,  a f t e r  t h e  l e t t e r  from 
Dean Haas [ a  c o n s u l a r  o f f i c e r  of t h e  
Embassy a t  Ottawa] f i n a l l y  caught  up w i t h  
u s  i n  Lesotho ( a f t e r  going  t o  our  o l d  
a d d r e s s ,  ou r  d a u g h t e r ' s  a d d r e s s ,  who had 
moved, and e v e n t u a l l y  t o  A f r i c a ) ,  I 
enqu i red  w i t h  t h e  U.S. Embassy h e r e  t o  
have t h e  f i n d i n g  a p p e a l e d .  

Under e i t h e r  of  t h e  t w o  :i~!.t?.ti03~ O n  appeal of t.hict.1 
a p p e l l a n t  was a p p r i s e d  when he r ece ived  t h e  c e r t i f i c a t e  of 
l o s s  of h i s  n a t i n a l i t y ,  we a r e  of t h e  view t h a t  h i s  a p p e a l  
should  be deemed t i m e l y .  

What c o n s t i t u t e s  r easonab le  t i m e  depends upon t h e  f a c t s  
of t h e  i n d i v i d u a l  c a s e .  G e n e r a l l y ,  t h e  c o u r t s  c o n s i d e r  
whether  t h e  opposing p a r t y  has  been p r e j u d i c e d  by t h e  d e l a y  
and whether  t h e  moving p a r t y  has  some good reason f o r  f a i l u r e  
t o  t a k e  t h e  a p p r o p r i a t e  a c t i o n  m o n e r .  L a i r s e y  v .  Advance 
Abras ives  Co., 542 F.2d 928, 930-931 ( 5 t h  C i r .  1 9 7 6 ) ,  q u o t i n g  
11 Wright & M i l l e r ,  F e d e r a l  P r a c t i c e  and Procedure ,  s e c t i o n  
2866 a t  228-229. 

Appe l l an t  has not  s a i d  when he r ece ived  t h e  c o n s u l a r  
o f f i c e r ' s  l e t t e r ,  bu t  i f ,  a s  we may assume, i t  fo l lowed t h e  
c i r c u i t u o u s  r o u t e  d e s c r i b e d ,  i t  may not  have a r r i v e d  i n  Maseru 
u n t i l  a  number of months a f t e r  August 1987, p o s s i b l y  not  u n t i l  
e a r l y  i n  1988. Appe l l an t  e n t e r e d  t h e  a p p e a l  w i t h i n ,  a s  he p u t  
i t ,  "some months" a f t e r  I  r ece ived  t h e  c o n s u l a r  o f f i c e r ' s  
l e t t e r .  Such a  r e l a t i v e l y  s h o r t  d e l a y  i s  a lmos t  by d e f i n i t i o n  
not  un reasonab le .  Furthermore,  b e a r i n g  i n  mind t h e  s h o r t n e s s  
of  t h e  d e l a y ,  i t  i s  d i f f i c u l t  t o  p e r c e i v e  any p r e j u d i c e  t o  t h e  
Department by a p p e l l a n t  ' s  not  a p p e a l i n g  u n t i l  he d i d .  

What c o n s t i t u t e s  good c a u s e  a l s o  depends upon t h e  
c i r c u m s t a n c e s  of t h e  p a r t i c u l a r  c a s e .  In  g e n e r a l ,  t o  
e s t a b l i s h  good c a u s e  f o r  t a k i n g  an a c t i o n  b e l a t e d l y ,  one m u s t  



show t h a t  c i r cums tances  which were l a r g e l y  u n f o r e s e e a b l e  and 
beyond o n e ' s  c o n t r o l  i n t e r v e n e d  t o  p reven t  one from t a k i n g  t h e  
r equ i red  a c t i o n .  

Appel lan t  seems t o  have t aken  r easonab le  p r e c a u t i o n s  t o  
ensu re  t h a t  h i s  mai l  would reach an  a d d r e s s  from which i t  
would be forwarded,  but  d i d  not a p p a r e n t l y  f o r e s e e  t h a t  i n  t h e  
meantime h i s  daugh te r  would move, t h u s  caus ing  a  f u r t h e r  d e l a y  
i n  mail  c a t c h i n g  up w i t h  him. S i n c e  c i r cums tances  which 
a p p e l l a n t  l a r g e l y  cou ld  not  f o r e s e e  and over  which he had no 
c o n t r o l  i n t e r v e n e d  t o  d e l a y  r e c e i p t  of in fo rma t ion  a p p e l l a n t  
needed t o  make an a p p e a l ,  we c o n s i d e r  t h a t  he has shown good 
c a u s e  w i t h i n  t h e  meaning of 2 2  CFR 7 . 5 ( a )  why he could  not 
a p p e a l  w i t h i n  t h e  one-year l i m i t a t i o n .  We w i l l  t h e r e f o r e  
proceed t o  c o n s i d e r  t h e  appea l  on t h e  m e r i t s .  

I t  is  u n d i s p u t a b l e  t h a t  a p p e l l a n t  du ly  o b t a i n e d  
n a t u r a l i z a t i o n  i n  Canada upon h i s  own a p p l i c a t i o n  and t h u s  
brought  himself  w i t h i n  t h e  purview of s e c t i o n  3 4 9 ( a ) ( 1 )  of t h e  
Immigrat ion and N a t i o n a l i t y  Act. The Act p r o v i d e s ,  however, 
t h a t  c i t i z e n s h i p  s h a l l  not be l o s t  u n l e s s  t h e  e x p a t r i a t i v e  a c t  
was performed v o l u n t a r i l y  w i t h  t h e  i n t e n t i o n  of r e l i n q u i s h i n g  
United S t a t e s  n a t i o n a l i t y .  The f i r s t  i s s u e  is whether 
a p p e l l a n t  became a  Canadian c i t i z e n  v o l u n t a r i l y .  

I n  law i t  i s  presumed t h a t  one who performs a  s t a t u t o r y  
a c t  of e x p a t r i a t i o n  does s o  v o l u n t a r i l y ,  but  t h e  a c t o r  may 
rebu t  t h e  presumption upon a  showing by a  preponderance  of t h e  
ev idence  t h a t  t h e  a c t  was i n v o l u n t a r y .  3/ Appel lan t  has  not  
a t t empted  t o  r e f u t e  t h e  presumption that-he a c t e d  
v o l u n t a r i l y .  And t h e  record  makes i t  p l a i n  t h a t  he a c t e d  of 
h i s  own f r e e  w i l l ,  f o r  he acknowledges t h a t  he thought  i t  

3/ S e c t i o n  3 4 9 ( b )  of t h e  Immigrat ion and N a t i o n a l i t y  Act ,  8 - 
U.S.C. 1 4 8 1 ( b ) ,  r eads  a s  f o l l o w s :  

( b )  Whenever t h e  l o s s  of United S t a t e s  
n a t i o n a l i t y  i s  pu t  i n  i s s u e  i n  any a c t i o n  o r  
proceeding  commenced on o r  a f t e r  t h e  enactment 
of t h i s  s u b s e c t i o n  under ,  o r  by v i r t u e  o f ,  t h e  
p r o v i s i o n s  of t h i s  o r  any o t h e r  Act ,  t h e  burden 
s h a l l  be upon t h e  person  o r  p a r t y  c l a iming  t h a t  
such l o s s  o c c u r r e d ,  t o  e s t a b l i s h  such c l a im by a  
preponderance of t h e  ev idence .  Any person  who 
commits o r  per forms,  o r  who has committed o r  
performed,  any a c t  of e x p a t r i a t i o n  under t h e  
p r o v i s i o n s  of t h i s  o r  any o t h e r  Act s h a l l  be 



would be advantageous t o  h i s  b u s i n e s s  c a r e e r  t o  hold a  
Canadian c i t i z e n s h i p .  

. . I t  i s  t h e r e f o r e  o u r  conc lus ion  t h a t  a p p e l l a n t  became a  
Canadian c i t i z e n  v o l u n t a r i l y .  

Even though a p p e l l a n t  has  not met h i s  burden of proof  
t h a t  he became a  Canadian c i t i z e n  i n v o l u n t a r i l y ,  i t  remains t o  
be determined whether he in t ended  t o  r e l i n q u i s h  United S t a t e s  
c i t i z e n s h i p  when he o b t a i n e d  n a t u r a l i z a t i o n  i n  Canada. 

I n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p  is  an i s s u e  t h a t  t h e  
government m u s t  p rove .  Vance v .  T e r r a z a s ,  4 4 4  U.S. 252 ( 1 9 8 0 ) .  
I n t e n t  may be proved by a  p e r s o n s ' s  words o r  found a s  a  f a i r  
i n f e r e n c e  from proven conduc t .  Id .  a t  260. The s t a n d a r d  of 
proof i s  a  preponderance  of t h e  e v i d e n c e .  I d .  a t  2 6 7 .  Proof 
by a  preponderance means t h a t  t h e  g o v e r n m e n ~ m u s t  show t h a t  i t  
was more p robab le  than  not t h a t  a p p e l l a n t  in tended t o  f o r f e i t  
h i s  United S t a t e s  n a t i o n a l i t y  when he a c q u i r e d  Canadian 
c i t i z e n s h i p .  4 /  The i n t e n t  t h e  government m u s t  p rove  i s  t h e  
p a r t y ' s  i n t e n t - a t  t h e  t i m e  t h e  e x p a t r i a t i v e  a c t  was 
performed.  T e r r a z a s  v. Haig, 653 F.2d 285, 287 ( 7 t h  C i r .  - 
1 9 8 1 ) .  

The Department submi t s  t h a t  a p p e l l a n t ' s  o a t h  of 
a l l e g i a n c e  t o  Canada and d e c l a r a t i o n  renouncing a l l  o t h e r  

presumed t o  have done s o  v o l u n t a r i l y ,  bu t  such 
presumption may be r e b u t t e d  upon a  showing, by 
a  preponderance  of t h e  ev idence ,  t h a t  t h e  a c t  
o r  a c t s  committed o r  performed were not  done 
v o l u n t a r i l y .  

4 /  - "The most a c c e p t a b l e  meaning t o  be g iven  t o  
t h e  e x p r e s s i o n ,  proof by a  preponderance,  
seems t o  be proof which l e a d s  t h e  jury  t o  
f i n d  t h a t  t h e  e x i s t e n c e  of t h e  c o n t e s t e d  
f a c t  is more p r o b a b l e  t h a n  i t s  non- 
e x i s t e n c e .  1 2 /  [ f o o t n o t e  o m i t t e d ]  Thus 
t h e  preponderance  of ev idence  becomes t h e  
t r i e r ' s  b e l i e f  i n  t h e  preponderance  of 
p r o b a b i l i t y .  " 

McCormick on Evidence ( 3 r d  e d . ) ,  S e c t i o n  339 .  



a l l e g i a n c e  speak f o r  themse lves .  O r d i n a r i l y  such s t a t e m e n t s  
should be accep ted  a s  a  m a n i s f e s t a t i o n  of t h e  c i t i z e n ' s  i n t e n t  
t o  r e l i n q u i s h  United S t a t e s  n a t i o n a l i t y ,  a r g u e s  t h e  

- -  Department,  n o t i n g  t h a t  a p p e l l a n t ' s  words a t  t h e  c r i t i c a l  t ime 
a r e  t h e  only  contemporaneous ev idence  of h i s  s p e c i f i c  i n t e n t .  

I f  a  United S t a t e s  c i t i z e n  v o l u n t a r i l y  o b t a i n s  
n a t u r a l i z a t i o n  i n  a  f o r e i g n  s t a t e ,  such an a c t  may be 
p e r s u a s i v e  ev idence  of an i n t e n t  t o  r e l i n q u i s h  United S t a t e s  
n a t i o n a l i t y ,  a l though  i t  is  not c o n c l u s i v e  ev idence  of such 
i n t e n t .  Vance v.  T e r r a z a s ,  s u p r a ,  4 4 4  U.S. 252, 2 6 1 .  And i f  
a  c i t i z e n  a l s o  makes an e x p r e s s  d e c l a r a t i o n  of r e n u n c i a t i o n  of 
a l l  o t h e r  a l l e g i a n c e ,  t h e  c o u r t s  have he ld  t h a t  such words 
c o n s t i t u t e  very s t r o n g  ev idence  of an i n t e n t  t o  r e l i n q u i s h  
c i t i z e n s h i p .  The r u l e  was c l e a r l y  s t a t e d  i n  Richards  v. 
S e c r e t a r y  of S t a t e ,  752 F.2d 1413, 1417 ( 9 t h  C i r .  1 9 8 5 ) .  
" [ T l h e  vo lun ta ry  t a k i n g  of a  formal  o a t h  t h a t  i n c l u d e s  an  
e x p l i c i t  r e n u n c i a t i o n  of United S t a t e s  c i t i z e n s h i p  is  
o r d i n a r i l y  s u f f i c i e n t  t o  e s t a b l i s h  a  s p e c i f i c  i n t e n t  t o  
renounce United S t a t e s  c i t i z e n s h i p . "  See a l s o  Meretsky v .  
U.S. Department of J u s t i c e ,  e t  a l . ,  No. 86-5184. Memorandum 
Opinion (D.C. C i r .  1 9 8 7 ) .  There  t h e  p l a i n t i f f  made a  
d e c l a r a t i o n  of a l l e g i a n c e  i d e n t i c a l  t o  t h a t  made by a p p e l l a n t  
"The oa th  he took renounced t h a t  [Uni ted  S t a t e s ]  c i t i z e n s h i p  
i n  no u n c e r t a i n  t e rms . "  A t  5 .  

In  s h o r t ,  t h e  c a s e  law makes i t  c l e a r  t h a t  a d v e r s e  
l e g a l  consequences u s u a l l y  w i l l  ensue  i f  one v o l u n t a r i l y  makes 
an  express  r e n u n c i a t i o n  of United S t a t e s  n a t i o n a l i t y  wh i l e  
performing a  s t a t u t o r y  e x p a t r i a t i n g  a c t .  Nonethe less ,  t h e  
t r i e r  of f a c t  may not conc lude  from such a c t s  t h a t  a  
c i t i z e n s h i p - c l a i m a n t  i n t e n d e d  t o  r e l i n q u i s h  c i t i z e n s h i p ,  
u n l e s s  s a t i s f i e d  t h a t  t h e  person  a c t e d  not  on ly  v o l u n t a r i l y  
but  a l s o  knowingly and i n t e l l i g e n t l y ,  and t h a t  t h e r e  a r e  no 
o t h e r  f a c t o r s  t h a t  would war ran t  a  f i n d i n g  t h a t  t h e r e  was a  
l a c k  of i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p .  T e r r a z a s  v.  Haig, 
s u p r a ;  Richards  v .  S e c r e t a r y  of S t a t e ,  supra .  

That a p p e l l a n t  knowingly and i n t e l l i g e n t l y  a p p l i e d  f o r  
and accep ted  Canadian c i t i z e n s h i p  seems beyond q u e s t i o n .  In  
1970 he was 35  y e a r s  o l d ,  schooled  and e v i d e n t l y  an  
expe r i enced  businessman. 

Nor do we f i n d  i n  t h e  f a c t s  of record  any e l emen t s  t h a t  
would warrant  our  conc lud ing  t h a t  i n  1970 a p p e l l a n t  probably  
lacked  t h e  r e q u i s i t e  i n t e n t  t o  r e l i n q u i s h  United S t a t e s  
n a t i o n a l i t y .  

Obta in ing  n a t u r a l i z a t i o n  i n  a  f o r e i g n  s t a t e  and making 
an  o a t h  of a l l e g i a n c e  t h a t  i n c l u d e s  r e n u n c i a t i o n  of a l l  o t h e r  
a l l e g i a n c e  a r e  h i g h l y  p e r s u a s i v e  ev idence  of an i n t e n t  t o .  -.. 
abandon United S t a t e s  n a t i o n a l i t y .  To overcome o r  n e g a t e  t h e  
p r o b a t i v e  v a l u e  of such s t r o n g  ev idence ,  t h e r e  m u s t  be o t h e r  



f a c t o r s ,  no l e s s  c o n c r e t e  a n d  c o m p e l l i n g ,  t h a t  m a n i f e s t  a  w i l l  
o r  p u r p o s e  n o t  t o  r e l i n q u i s h  U n i t e d  S t a t e s  c i t i z e n s h i p .  

" I t  was n o t  my i n t e n t  t o  r e l i n q u i s h  my U.S. c i t i z e n s h i p  
when I a c q u i r e d  C a n a d i a n  c i t i z e n s h i p  a n d  p a s s p o r t , "  a p p e l l a n t  
w r o t e  t o  t h e  Boa rd  on  November 28, 1 9 8 9 ,  " b e c a u s e  I was  a s k e d  
t o  do  t h i s  t o  f a c i l i t a t e  b u s i n e s s  t r a v e l . "  He s u g g e s t e d  i n  
t h a t  l e t t e r  t h a t  a  number o f  c o n s i d e r a t i o n s  s u p p o r t e d  h i s  
c o n t e n t i o n  t h a t  h e  l a c k e d  t h e  r e q u i s i t e  i n t e n t :  

a .  I had  b e e n  r a i s e d ,  e d u c a t e d  i n  t h e  
U.S. a n d  s e r v e d  i n  t h e  U.S. Army i n  
t h e  U.S. a n d  E u r o p e  w i t h  d i s t i n c t i o n .  

b .  I owned my h o m e p l a c e  p l u s  a  f a r m  
i n  t h e  U.S. ( o n  w h i c h  I f i l e d  U.S. 
t a x  r e t u r n s )  f o r  many y e a r s  u n t i l  my 
m o t h e r  w e n t  i n t o  a  n u r s i n g  home. I 
c o n t i n u e  t o  own p r o p e r t y  i n  t h e  U . S .  

c .  B o t h  o f  o u r  c h i l d r e n  w e r e  b o r n  
i n  t h e  U.S. A l l  o f  my r e l a t i v e s  
a r e  i n  t h e  U . S .  

d .  I n e v e r  s u r r e n d e r e d  my p a s s p o r t  
t o  a u t h o r i t i e s ;  i t  was o n l y  when I 
e n q u i r e d  a b o u t  r e n e w i n g  i t  i n  O t t a w a  
t h a t  i t  was  n o t  r e t u r n e d  t o  me. 

We a r e  u n a b l e  t o  a g r e e  t h a t  t h e  f a c t o r s  a p p e l l a n t  c i t e s  
a r e  e n t i t l e d  t o  g r e a t e r  e v i d e n t i a l  w e i g h t  t h a n  t h e  e x p l i c i t  
e v i d e n c e  t h a t  d a t e s  f r o m  t h e  time h e  p e r f o r m e d  t h e  
e x p a t r i a t i v e  a c t .  T h o s e  f a c t o r s  e v i d e n c e  good c i t i z e n s h i p  a t  
v a r i o u s  times i n  a p p e l l a n t ' s  l i f e ,  b u t  t h e y  do  n o t  e s t a b l i s h  
t h a t  h e  was i n c a p a b l e  o f  r e l i n q u i s h i n g  h i s  Amer i can  
c i t i z e n s h i p  i n  1 9 7 0  t o  a c h i e v e  a  d e s i r e d  o b j e c t i v e .  T h e  
e v i d e n c e  o f  a  r e n u n c i a t o r y  i n t e n t  a t  t h e  r e l e v a n t  time i s  
s t r o n g  a n d  p e r s u a s i v e ;  t h e  e v i d e n c e  o f  lack o f  i n t e n t  i s  a t  
b e s t  m a r g i n a l .  T h e r e  s i m p l y  i s  n o t  s u f f i c i e n t  q u a l i t a t i v e  
e v i d e n c e  t o  c a s t  d o u b t  o n  a p p e l l a n t ' s  p r o b a b l e  i n t e n t  i n  
1 9 7 0 .  A s  a  c o n s e q u e n c e ,  t h e  Boa rd  h a s  n o  l a t i t u d e  u n d e r  t h e  
l a w  a n d  a p p l i c a b l e  c o u r t  d e c i s i o n s  t o  a c c e p t  h i s  c o n t r a r y  
c o n t e n t i o n s ,  however  s i n c e r e l y  they a r e  p u t  f o r w a r d .  

We a r e  t h u s  l e d  t o  t h e  c o n c l u s i o n  t h a t  t h e  D e p a r t m e n t  
h a s  c a r r i e d  i t s  b u r d e n  o f  p r o v i n g  t h a t  a p p e l l a n t  i n t e n d e d  t o  
r e l i n q u i s h  h i s  U n i t e d  S t a t e s  n a t i o n a l i t y  i n  1 9 7 0  when h e  
o b t a i n e d  n a t u r a l i z a t i o n  i n  Canada upon  h i s  own a p p l i c a t i o n .  



Upon consideration of the foregoing, we hereby affirm 
- -  the Department's holding that appellant expatriated himself. 

6& 
Warren E. Hewztt, Member 




